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ESTATES. 
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INTRODUCTION. 


Vf  ORAL  writers  insist  (a),  that  a  vendor  is  bound,  in 
^^^  foro  canscientiaj  to  acquaint  a  purchaser  with  the 
defects  of  the  subject  of  the  contract.  Arguments  of 
lome  force  have,  however,  been  advanced  in  favour  of  the 
contrary  doctrine ;  and  our  law  does  not  entirely  coincide 
with  this  strict  precept  of  morality  {b). 

If  a  person  enter  into  a  contract,  with  full  knowledge 
of  aU  the  defects  in  the  estate,  the  question  cannot  arise : 
vkntia  emm  utrinque  par  pares  facit  contrahentes  {c). 

(«)  Cic.  de  Off.  3. 13 ;   Grotias  Philos.  vol.  1.  b.  3.  ch.  7. 
^  Jure  Belli  ac  Pads,  L  2.  c.  12.         {h)  Vide  infra,  ch.  6. 
1.9;  PnffBodoif  de  Jure  Naturae         (c)   Grotius  de  Jure  Belli   ac 

ctGentiaiD,  1. 5.  c.3.  b.  2 ;  Puffen-  Pacis,  1. 2.  c.  12.  8.  9.  3 ;  Puffen- 

MdeOff.  1. 1.  c.  15.  8.3;  Va-  dorfde  Jure  Naturae  et  Gentium, 

kfios  Maximus,  1.  S.  c.  11 ;  et  vide  1.  5.  c.  3.  8.  5. 
Dwteron.  xxv,  14;   Paley's  Mor. 
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So  if,  at  the  time  of  the  contract,  the  vendor  himself 
was  not  aware  of  any  defect  in  the  estate,  it  seems,  that 
the  purchaser  must  take  the  estate  with  all  its  faults,  and 
cannot  claim  any  compensation  for  them. 

And  even  if  the  purchaser  was,  at  Ae  time  of  the 
contract,  ignorant  of  the  defects,  and  the  vendor  was 
acquainted  with  them,  and  did  not  disclose  them  to  the 
purchaser ;  yet,  if  they  were  patent,  and  could  have  been 
discovered  by  a  vigilant  man,  no  relief  will  be  granted 
against  the  vendor. 

The  disclosure  of  even  patent  defects  in  the  subject  of 
a  contract,  may  be  allowed  to  be  a  moral  duty ;  but  it 
is  what  the  civilians  term  a  duty  of  imperfect  obligation. 
VigilantibuSy  non  dormientibusjura  subveniuntj  is  an  ancient 
maxim  of  our  law,  and  forms  an  insurmountable  barrier 
against  the  claims  of  an  improvident  purchaser. 

In  this  respect,  equity  follows  the  law.  But  it  has 
been  decided,  that  if  a  vendor,  during  the  treaty,  indus- 
triously prevent  the  purchaser  from  seeing  a  defect  which 
might  otherwise  have  easily  been  discovered,  he  is  not 
entitled  to  the  extraordinary  aid  of  a  court  of  equity :  and 
it  is  conceived,  that  he  could  not  even  sustain  an  action 
against  the  purchaser  for  a  breach  of  the  contract. 

And  if  a  vendor  know  that  there  is  a  latent  defect  iii 
his  estate,  which  the  purchaser  could  not,  by  any  attentioii 
whatever,  possibly  discover,  it  is  not  clear  that  he  is  not 
bound  to  disclose  his  knowledge,  although  the  estate  be 
sold,  expressly  subject  to  all  its  faults  (d). 

By  the  civil  law,  vendors  were  boimd,  to  warraat  both 
the  title  and  estate  against  all  defects,  whether  they  wer6 
or  were  not  conusant  of  them.  To  prevent,  however,  the 
inconveniences  which  would  have  inevitably  resulted  from 
this  general  doctrine,  it  was  qualified  by  holding,  tliat  if 

(rf)  See  post,  ch.  6.  s.  2. 

the 
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the  defects  of  the  subject  of  the  contract  were  evident,  or 
the  bayer  might  have  known  them  by  proper  precaution, 
he  could  not  obtain  any  reUef  against  the  vendor. 

The  rule  of  the  civil  law  also  was,.  ^^  simplex  commen- 
iatio  nan  obligatJ*  If  the  seller  merely  made  use  of  those 
exjvessioDS,  which  are  usual  to  sellers,  who  praise  at  ran- 
dom the  goods  which  they  are  desirous  to  sell ;  the  buyer, 
who  ought  not  to  have  relied  upon  such  vague  expres- 
sions, .  could  not,,  upon  this  pretext,  procure  the  s^le  to  be 
dissolved  (e). 

The  same  rule  prevails  in  our  law  (/),  and  has  received 
a  very  lax  construction  in  favour  of  vendors.  It  has  been 
decided,  that  no  relief  lies  against  a  vendor  for  having 
fidsdy  affirmed,  that  a  person  bid  a  particular  sum  for  the 
estate,  although  the  vendee  was  thereby  induced  to  pur- 
chase it,  and  was  deceived  in  the  value  (g). 

Neither  can  a  purchaser  obtain  any  relief  against  a  ven- 
dor fiur  fidse  affirmation  of  value  (h);  it  being  deemed 
the  purchaser's  own  folly  to  credit  a  nude  assertion  of 
that  nature.  Besides,  value  consists  in  judgment  and 
estimation,  in  which  many  men  differ  (i).  So,  where  a 
church  lease  was  described  in  the  particulars  of  sale,  as 
being  nearly  of  equal  value  with  a  freehold,  and  renew- 
able every  ten  years,  upon  payment  of  a  small Jine^  the 
purchaser  was  not  allowed  any  abatement  in  his  purchase- 
money,  although  the  fine  was  very  considerable,  and  it 
was  proved  that  the  steward  of  the  estate  had  remon- 
strated with  the  vendor,  before  the  sale,  upon  his  false 

(e)  1  Tkmk.  S5.  (A)  Harvey  v.  Young,  Yelv.  20. 

(/)  Chaoddor  v.  Lopns^  Cro.  See  Dnckenfield  v.  Whtchcott,  2 

Jte.  4.  Cha.  Ca.  204. 

(^  1  Rol.  Abr.  101.  pL  15.  See  (t)   See  Ekins  v.    Treaham,  1 

1  SidL  140;    Kionaird   v.    Lord  Lev.  102  ;  reported  1  Sid.  146,  by 

Deto,  slated  wfira^  n. ;    Dawes  «•  the  name  of  Leakins  v.  CUsseL 
King,  1  Stark.  75. 

B  2  description 


*  INTRODUCTION. 

descriptioD(7).  And  a  statement  in  the  particulars  of  an 
advowson,  that  a  voidance  of  the  preferment  was  likely 
to  occur  soon,  was  held  to  be  so  vag^e  and  indefinite, 
that  the  Court  could  not  take  notice  of  it  judicially ;  and 
that  its  only  effect  ought  to  have  been,  to  put  the  purchaser 
upon  making  inquiries  respecting  the  circumstances 
under  which  the  alleged  avoidance  was  likely  to  take 
place,  previous  to  his  becoming  the  purchaser  (k). 

But  if  a  vendor  affirm,  that  the  estate  was  valued  by 
persons  of  judgment,  at  a  greater  price  than  it  actually 
was,  and  the  purchaser  act  upon  such  misrepresentation, 
the  vendor  cannot  compel  the  execution  of  the  contract 
in  equity  (J),  nor  would  he,  it  should  seem,  be  permitted 
to  maintain  an  action  at  law  for  non-performance  of  the 
i^eement. 

And  a  remedy  vnll  lie  against  a  vendor,  for  falsely 
affirming  that  a  greater  rent  is  paid  for  the  estate  than  is 
actually  reserved  (m)  (I) ;  because  that  is  a  circumstaace 

(J)  Brown    v.    FentOD,    Rolls,         (/)  Buxton  v.  Cooper,   3  A&* 
23  June,lS07>  MS. ;'S.  C.  14  Ves.     383 ;  S.  C.  MS. 
jun.  144.  (m)  Elkinsv.  Tresham,  vfti  ny.; 

(it)  Trower  v.  Newcome,  3  Mer.  Lysney  v.  Selby,  2  Lord  Raym. 
704.  1118;  1  Salk.  211,   S.  C.   nom. 

Risney  v,  Selby. 

(I)  In  the  l8t  vol.  of  Coll.  of  Decis.  p.  332,  the  following  case  it  re- 
ported ; — ^An  heritor  having  solemnly  affirmed  to  his  tacksman  at  setting 
the  lands,  that  there  was  paid,  by  the  preceding  tenants,  for  each  acre,  a 
great  deal  more  than  really  was  paid,  and  thereby  induced  him  to  take  it 
at  a  very  exorbitant  rate,  whereby  he  was  leased  ultra  dmidiwn ;  yet  eoR« 
tinned  to  possess  two  years  before  he  complained.  The  Lords  found. the 
allegeance  of  circumvention  and  fraud,  both  in  consilio  and  in  evaUUf  not 
sufficient  to  reduce  the  tack,  and  that  the  tenant  should  have  informed  im^ 
self  better  what  was  the  true  rent^and  not  have  relied  on  thesetter^s  astertwm^ 
and  ought  to  have  tried  the  quality  of  the  ground^  and,  his  eye,  being  kii 
merchant^  he.  had  none  to  blame  but  himself,  especially  now  that  be  had 
acquiesced  two  years.    Kinnaird  r.  Lord  Dean. 

within 
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wfthm  his  own  knowledge.  The  purchaser  is  not  bonnd 
to  inquire  further :  for  the  leases  may  be  made  by  parol, 
and  the  tenants  may  refuse  to  inform  the  purchaser  what 
rent  Aey  pay ;  or  the  tenants  may  combine  with  the  latid- 
kird,  under  whose  power  they  frequently  are,  and  so  misin- 
forai  and  cheat  die  purchaser.  It  has  been  decided  also, 
after  great  consideration  (n),  that  a  purchaser  may  recover 
against  ai  vendor  for  false  affirmation  of  rent,  although  he 
did  not  depend  uipon  the  statement,  but  inquired  what  the 
estate  let  for.  However,  where  it  can  be  satisfactorily 
piured,  that  the  purchaser  did  not  rely  upon  the  veiidor's 
assertion,  a  jury  would  undoubtedly  give  trifling  damages. 
It  seems  tiiat  the  same  remedy  will  lie  against  a  person 
not  interested  in  thepropertt/^  for  making  a  false  representlt- 
tion  to  a  purchaser  of  value  or  rent,  as  might  be.riesorted 
to  in  case  such  person  were  owner  of  the  estate  (o) ;  but 
die  statement  must  be  made  fraudulently ^  that  is,  with  an 
intention  to  deceive ;  whether  it  be  to  favour  the  owner, 
or  from  an  expectation  of  advantage  to  the  party  himself, 
or  from  ill-will  towards  the  other,  or  from  mere  wanton- 
ness, appears  to  be  immaterial  (p). 

And  in  cases  of  this  nature  it  will  be  sufficient  proof  of 
fraud  to  show,  first,  that  the  fact,  as  represented,  is  false : 
secondly,  that  the  person  making  the  representation,  had 
a  knowledge  of  a  fact  contrary  to  it  The  injured  party 
cannot  dive  into  the  secret  recesses  of  the  other's  heart, 
ao  as  to  know  whether  he  did  or  did  not  recollect  the  fact ; 
and  dierefore,  it  is  no  excuse  in  the  party,  who  made  the 

(s)  Lywey  v.  Selby,  ubi  sup.  92 ;  Tapp  v.  Lee,  3  Bos.  and  Pull 

(o)  Paaley  V.  Freemen,  3  Term  367;  and  see  6Ves.  jun.    186 

]Uf.Sl ;  Eyre  v.  Dunsford,  1  East,  13  Ves.  jun.  134 ;  12  East,  634,  n. 

Sift;  Ex  parte  Carr,  3  Ves.  and  Hutchinson  v.  Bell,  1  Taunt.  558 

Beau  106.  De  Graves  v.  Smith,  2  Camp.  Ca 

WHaycraft  r.  Creasy,  2  East,  533. 
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representation,  to  say,  that  though  he  had  leceived '  m- 
formation  of  the  &ct,  he  did  not,  at  tbit  tim^  recoli 
lect  it  (y). 

A  purchaser  is  not  liable  to  an  action  of  deceit  for  jnis« 

representing  the  seller  s  chance  of  sale,  or  the  probabilitj^ 

of  his  getting  a  better  price  for  his  commodity^  than  the 

price  which  such  proposed  buyer  offers  (r).      Nor  is  % 

purchaser  bound  to  acquaint  the  vendor  with  any  latent 

advaintage  in  the  estate :  for  instance,  if  a  purchaser  hak 

discovered  that  there  is  a  mine  under  the  estate,  he  is  not 

bound  to  disclose  that  circumstance  to  the  vendor,  altfaougk 

he  knows  the  vendor  is  ignorant  of  it  {s}.    Equity  will 

not,  however,  interfere  in  favour  of  a  purchaser  who  &as 

misrepresented  the  estate  to  any  person  who  had  a  deske 

of  purchasing  it  (t). 


The  i^ame  rules  apply  to  incumbrances'  and  defects  m 
the  title  to  an  estate,  as  to  defects  in  the  estate  itself. 
Both  law  and  equity  require  the  vendor  to  deliver  to  the> 
purchaser  the  instrument  by  which  the*  incumbrances* 
were  created,  or  on  which  the  defects  arise ;  or  to  ac- 
quaint him  with  the  facts,  if  they  do  not  appear  oii  the 
title-deeds.  If  a  vendor  neglect  this,  he  is  guiky  of  a 
direct  fraud,  which  the  purchaser,  however  vigilant,^  has* 
no  means  of  discovering :  and  Lord  Hardwicke  laid  it 
down  (t^),  ^^  that  even  if  an  attorney  >  of  a  vendor  of  ^aa 

(q)  Burrowes  v.  Lock,  10  Ves.     Atk.  371 ;  and  Young  v.  Clerk, 
jun.  470,  per  Sir  Wm.  Grant.  Pree.  Cha.  5dS. 

(«)  Per  Lord  Hardwicke,  1  Ves. 

96;    and  see   6  Ves.  jun.   199; 

Burrowes  v.  Lock,    10  Ves.  jun. 

(#)  See  2  Bro.  C.  C.  420.  470 ;  and  Bowles  v.   Stewart,  1 

(0  See  Howard  v.  Hopkyns,  2     Sch.  and  Lef.  227* 

estate. 


(r)  See  Vernon  v.  Keys,  12  East, 
632. 
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estate,  knowing  of  incumbrances  thereoDi  treat  for  his  client 
in  the  Sale  thereof,  tritib^nt  disclbising  theih  to  the  pur- 
ekaer  or  cdiitractor,  knowing  him  a  strangielp  thereto,  but 
represents  it  so  as  to  induce  a  buyer  to  trust  his  money 
upon  it,  a  retnedy  lies  against  him  in  equity  (^r) :  to  which 
prmciide  it  is  necessary  for  the -court  to  adhere,  to  pre- 
«enre  integrity  and  fair  dealing  b^ween  man  and  man ; 
most  ^pansactionB  being  by  the  intervention  of  an  attorney 
or  solicitor." 

The  same  observation  aj^lieb, '  and  indeed  with  much 
gftiater  force,  to  the  attorney  or  agent  of  the  purchaser. 
It  can,  however,  seldom  happen,  that  the  attorney  or  agent 
of  the  purchaser  is  conusant  of  any  incumbrance  on  the 
estate  intended  to  be  purchased,  unless  he  be  employed  by 
both  parties ;  which  the  same  person  frequently  is,  in  order 
to  save  expense.  This  practice  has  been  discountenanced 
by  the  courts  (y),  and  is  oftien  productive  of  the  most 
serious  consequences ;  for  it  not  rarely  happens,  that  there 
are  incumbrances  on  an  estate  which  can  only  be  sustained 
in  equity,  and  which  will  not  bind  a  purchaser  who  obtains 
the  legal  estate,  unless  he  had  notice  of  them  previously  to 
completing  his  purchase.  Now  notice  (z)  to  an  agent, 
although  one  concerned  for  both  parties,  is  treated  in  equity 
as  notice  to  the  purchaser  himself ;  and,  therefore,  if  the 
attorney  know  of  any  equitable  incumbrance,  the  pur- 
chaser wiU  be  bound  by  it,  although  he  himself  was  not 
aware  of  its  existence. 

And  by  these  means,  a  purchaser  may  even  deprive  him- 
self of  the  benefit  to  be  derived  from  the  estate  lying 
in  a  register  county :  the  register  may  be  searched,  and 

W  It  seems  clear  that  relief         (^)  See  6  Vesrjun.  631,  n. 
QUgfat  now  be  obtained  at  law.  (z)  See  infra^  eh.  17- 

B  4  no 
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no  incumbrance  appear ;  yet,  if  the  attomejr  liAye  notice 
of  any  unregistered  incumbrance,  equity  will  assist  the 
incumbrancer  in  establishing  lus  demand  against  the  pur- 
chaser (a). 

Another  powerful  reason  why  a  purchaser  should  not 
employ  the  vendor's  attorney  is,  that  if  the  vendor  be  guilty 
of  a  fraud  in  the  sale  of  the  estate,  to  which  the  attorney 
is  privy,  the  purchaser,  although  it  be  prqved  that  he  was 
innocent,  will  be  responsible  for  the  misconduct  of  his 
^^nt  (Jk).  In  one  case  (c)  a  purchaser  lost  an  estate,  for 
which  he  gave  nearly  8,000  /.  merely  by  employing  the 
vendor's  attorney,  who  was  privy  to  a  fraudulent  dispoBi- 
tion  of  the  purchase  money. 

With  the  exception  of  a  vendor,  or  his  agent,  sup- 
pressing an  incumbrance,  or  a  defect  in  the  title,  it  seems 
dear,  that  a  purchaser  cannot  obtain  relief  against  a  ven- 
dor for  any  incumbrance,  or  defect  in  the  title,  to  which 
his  covenants  do  not  extend;  and  therefoire  if  a  pur- 
chaser neglect  to  have  the  title  investigated,  or  his  coun- 
sel overlook  any  defect  in  it,  he  appears  to  be  without  a 
remedy  (d). 

.  To  sum  up  the  foregoing  observation^,  a  purchaser  is 
entided  to  relief,  on  account  of  any  latent  defects  in  die 
estate,  or  in  the  tide  to  the  estate,  which  were  not  disclosed 
to  him,  and  of  which  the  vendor,  or  his  agent,  was  aware. 
In  addition  to  this  protection  afforded  him  by  the  law, 
a  provident  purchaser  will  examine  $tnd  ascertain  the 
quality  and  value  of  the  estate,  and  not  trust  to  the  de- 
scription and  representation  of  the  vendor,  or  his  agents ; 
he  will  employ  an  agent  and  attorney  not  concerned  for 

(a)  See  infra,  ch.  16,  IJ.  (c)   Doe  v.  Martin,    4  Term. 

(b)  See   BowleB    v.    Stewart,     Rep.  39. 

1  Sch.  and  Lef .  227.  (d)  See  past,  ch.  9. 

the 
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the  vendor,  and  will  have  the  title  to  the  estate  inspected 
by  counsel  (T). 

Where  it  is  stated  upon  a  sale,  even  by  auction,  that  the 
estate  is  in  lease,  and  there  is  no  tmrepresentathny  the  pur- 
chaser will  not  be  entitled  to  any  compensation,  although 
there  are  covenantB  in  the  lease  contrary  to  the  custom  of 
the  country ;  because,  whoever  buys  with  notice  of  a  lease, 
is  held  conusant  of  all  its  contents  (e).  This  rule,  it  should 
seem,  ought,  as  between  a  vendor  and  purchaser,  to  have 
been  confined  to  a  contract  actually  executed  by  the  con- 
vq^ance  of  the  estate  and  payment  of  the  purchase-money ; 
but  as  the  point  has  been  thus  decided,  no  person  having 
notice  of  any  lease,  or  that  the  estate  is  in  the  occupation  of 
tenants,  should  sign  a  contract  for  purchase  of  the  estate 
without  first  seeing  the  leases,  unless  the  vendor  will  stipu- 
late that  they  contain  such  covenants  only  as  are  justified 
by  the  custom  of  the  country. 

With  respect  to  incumbrances,  it  remains  to  remark, 
that  if  a  purchaser  suspect  any  person  has  a  claim  on  the 
estate  which  he  has  contracted  to  buy,  he  should  inquire 
the  fact  of  him,  at  the  same  time  stating  that  he  intends  to 
purchase  the  estate ;  and  if  the  person  of  whom  the  inquiry 
is  made  has  an  incumbraxiCe  on  the  estate,  and  deny  it, 
equi^  would  not  afterwards  permit  him  to  enforce  his 
demand  against  the  purchaser  (/). 

(e)  HdQ  V.  Smith,  Rolls,  IS  Dec  (/)  Ibbetton  v.  Rhodes,  2  Vern. 
lS07,BfS^  S.  C.  \4- Ve8.jun^26  J  554  j^y^  case,  2  Cha.  Ca.  128, 
VilUrv.Maiiiide,  iJac.  and  Walk.       .    , 


m. 


cited* 


(I)  This  can  seldom  be  effectually  done,  onlees  the  abstract  be  care- 

Uly  compared  with  the  title-deeds :  in  doing  which,  the  attention  should 

bi  particiilariy  Erected  to  the  descriptions  of  the  parties,  the  recitals,  the 

pimh,  and  the  oovenants  for  quiet  enjoyment,  free  from  incumbrances ; 

wUeh  firvpiently  lead  to  incumbmnces  and  fects  which  have  been  sup- 

presaed.    This  should  be  particularly  attended  to,  as  a  purchaser  is  bound 

bjr  eveiy  deed  or  fiict,  to  which  an  instrument  in  his  possession  leads,  by 

^tal  or  description.    See  post,  ch.  16. 

The 
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'  The  iaquiry  should  be  made  before  proper  ^witneases ;  and 
as  a  witness  may  refresh  his  memory  by  looking  at  any 
paper  if  he  can  afterwards  swear  to  the  facts  from  his  own 
memory,  it  seems  advisable  that  the  witnesses  should 
take  a  note  of  what  passes(^).  • 
'  Where  difficulties  arise  in  making  out  a  good  tide,  the 
purchaser  should  not  take  possession  of  the  estate,  until 
efery  obstacle  is  removed.  Purchasers  frequently  take 
this  step,  under  An  hnpression,  that  it  gives  them  sm  ad- 
vaAtage  over  the  vendor ;  but  this  is  a  Mse  notion ;  such  a 
mei^sure  would,  in  many  cases,  be  deemed  an  acceptance  of 
the  ^tie  (A),  or  would  at  least  be  a  ground  to  leave  it  to  a 
jury,  to  consider  wheth^  die  party  had  not  taken  possession 
Unlk  ftn  intention  •  to  wave  all  objections.  Where  a  pur- 
dmsef^  after  delivery  to  hin  of  the  abstract,  which  dis- 
closed  %  reservation 'of  a  right  of  sporting  not  noticed  in 
the  particulars  by  which  he  purchased,  upon  his  applica- 
tibn  witf  let' 'into  possession,  and  paid  the  greatei^  part 
of  the  pivchase<^money,  without  objecting  to  die  right  re^ 
served,  ai^d  apologized  for  not  sending  die  dnift  of  the 
conveyancf ,  and  afterwards  raised  die  objection,  he  was 
hildd. bound  l)y  his  conduct  which  was  considered  as  a 
waver  of  dief  objection ;  and  aldiough  a  clerk  of  the  seller^s 
Mificitolr  wrotel  in  ansW^)r  to  the  purchaser's  application  for 
compensation,  th&t  a  reasonable  compensation  would  be 
allowed,  yet  this  was  not  deemed  binding,  tis  he  had  no 
iiutiiority  to  make  such  an  offer  (t). 

.If,  however,  the  objections  to  die  tide  be  remediable^ 
tfid  the  purchaser  be  dtoirous  to  ent^r^on  the 'estate,  he 
mifily  in  most  cases  venture  to  dp  so ;  provided  the  vendor 

{g)  See  Doe  v.  Peridas,  3  Tem     t.  Roebuck,  1  Vee.  jan.  226 ;    12 
RjBp.7409  end  the  cases  there  dtecf;     Ves.  jon.  27;    and  Vancouver  v. 
Burrough    v.    Martin,     1  Camp.     Bliss,  11  Ves. jun.  464. 
Ca.  112.  (t )  Burrell  v.  Brown,  1  Jac.  and 

(A)  See  3  P.  Wms.  193 ;  Calcraft     Walk.  168. 

wUl 


wiffftign  a  inemoratidiim,  importifig  that  th%'p<>s8essioii 
tdte  by  the  pvurd^er,  shtJi  not  be  deemed  a  waiter  of  tbe 
ob|ectioii«  lb  dife  title,  or  be  ti^  ground  fdrcdmpellmg 
him  to  pay l&e  fmrehas^motiey  into  court,  kieasi^arbill be 
filed,  beJTore  &e  eoinyeyttnee  tobimiseMc^itl^d^^  -And  a 
porchaiieir  may,  with  (be  e6tiitixnenw  of  the  vetidor,  safely 
take  |>088e^od  bt  the  eMate,  ttt  the  time  Hie  eontract  is 
eotened  iht^,  M  h^  eaiiMit  be  held  tohave  waited  objections^ 
(^irhkhbe  wasnot  awiu«;  ^aiiNitif  the.pmchi($e  ^^ueokoi  he 
conqpleCiBd  itm  aebbntit  of  ^l^dtioas  to-iiie  titiife,  he  wiH  not 
be  bound  to  pay^any  lent  fik  thi$  etoite/tHiksi^  fii^rlKaps  tiie 
oeMpatidii  of  ^"felud^  b^^n  be^eficiattO  hSm^f).  it'>  ^ 

A  p^iicluksar  Of  imy  e((iritabte  1r%ht;  of  ^Ifidi'iMnediate 
posseMoii  iMoMrf  be  obtiA^d,  ah^ld^  pi^lriobBly  to  comr 
pletmg  bis  contract,  inquire  bf"  the  traMei^,>  in  trhom  the 
property  is  Tested,  whether  it  is  liable  to  any  incumbrance. 
If  the  trusted  make  a  felse  representation,  equity  woidd 
<S6mpd  him  to  make  good  the  loss  sustained  by  the  pur^ 
chaser,  in  consequence  of  the  fraudulent  statement  (it)« 
When  the  contract  is  completed,  the  purchaser  should 
give  notice  of  the  sale  to  the  trustee.  The  notice  would 
certainly  affect  the  conscience  of  the  trustee,  so  as  to  make 
him  liable  in  equity^,  should  he  convey  the  legal  estate  to 
any  subsequent  purchaser ;  and  it  would  also,  perhaps,  give 
the  purchaser  a  priority  over  any  former  purchaser,  or  in- 
combrancer,  who  had  neglected  the  same  precaution  (/). 

It  is  very  usual  for  auctioneers  to  prepare  the  particulars 
and  conditions  of  sale ;  but  this  a  vendor  should  never  per- 
mit, as  continual  disputes  arise  from  tiie  mis-statements 
consequent  upon  their  ignorance  of  the  titie  to  the  estate. 

U)  Hcam  V.  Tomlin,  Peake's         (k)  Burrowes  v.  Lock,  10  Vei. 
Ca.  192 ;  tee  Kirtland  v.  Pounaett,     jun.  470. 
2  Taunt  145.  (/)  Vide  infra,  ch.  16. 

Where 
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Where  an  estate  has  been  in  a  fionily  for  a  long  time, 
or  the  title  has  not  been  recently  investigated,  it  might  be 
advisable  for  the  owner  to  have  an  abstract  of  his  title  sub- 
mitted to  comiseli  and  any  objections  which  occur  to  it, 
cleared  up,  previously  to  a  contract  being  entered  into  for 
sale  of  the  estate.  By  this  precaution,  the  vendor  wiU  pre- 
vent any  delay  on  his  part,  which  might  impede  the  sale 
from  being  carried  into  effect  by  the  time  stipulated ;  and 
will,  in  many  cases,  avoid  the  expense  necessarily  attend* 
ing  tedious  discussions  of  a  titie.  Another  advant^ige  x)f 
tins  measure  is,  that  if  there  should  be  any  defect  in  the 
title  which  cannot  be  cured,  it  would  be  known  only  to  the 
i^ents  and  counsel  of  the  vendor.  It  is  of  the  utmost  im- 
portance to  keep  defects  in  a  title  from  the  knowledge  of 
persons  not  concerned  for  the  owner.  /It  has  fr^uently 
happened,  that  persons  concerned  for  purchasers,  have 
communicated  fSeital  defects  in  a  vendor's  title,  to  the  person 
interested  in  taking  advantage  of  them,  by  which  many 
titles  have  been  disturbed. 


[    13    ] 


CHAPTER  L 


OF  SALES    BY   AUCTION   AND    PRIVATE   CONTRACT. 


1.  By  three  acts  (^i)  of  his  late  Migesty's  reign,  a  duty 
is  imposed  of  7  d.  for  every  twenty  shillings  of  the  purchase- 
money,  which  Bfaall  arise  or  be  pa3rable  by  virtue  of  any 
«de  at  auction  in  Great  Britain,  of  any  interest  in  posses- 
flon  or  reversion,  in  any  freehold,  copyhold,  or  leasehold 
lands,  tenements,  hoiises,  or  hm^ditaments. 

But  sales  by  way  of  auction,  of  estates  under  the  decree  of 
the  CSoort  of  Chancery,  or  Exchequer,  in  England ;  or  of 
the  Courts  of  Ghreat  Sessions  in  Wales ;  or  of  the  Court  of 
Sessum,  or  Exchequer,  in  Scotland  (&),  are  not  liable  to  the 
duty;  nor  do  the  acts  extend  to  auctions  held  on  the  account 
of  the  lord  or  lady  of  any  manor,  for  granting  copyhold  or 
customary  lands,  for  lives  or  years ;  or  to  any  auction  held 
for  the  letting  any  estate  for  lives  or  years  to  be  created  by 
the  persons  on  whose  accQunts  such  auctions  shall  be 
held  (c)  (I) :  neither  does  the  duty  attach  upon  the  pur- 
chase-money of  any  estate  sold  under  a  sheriff's  authority, 
for  the  benefit  of  creditors,  in  execution  of  any  judgment; 
nor  to  the  purchase-money  of  any  bankrupt's  estate,  sold 
by  order  of  the  assignees  under  any  commission  of  bank- 
ruptcy (d).     And,  lastiy,  no  auction  duty  is  payable  in 

(i)  27  Geo.  III.    c.  13.  8.  36 ;         (6)  19  Geo.  III.  c.  S6.  «.  13. 
37  Geo.  III.   c.  14;  and  45  Geo.         (c)  Id.  s.  14. 
HI.  c.  30.  {d)  Id.  8.  15. 


(I)  This  mode  of  letting  estates  is  adopted  by  the  City  of  London,  and 
tome  other  public  bodies. 

respect 
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respect  of  monies  produced  by  sale  of  estates,  sold  by  auc- 
tion, for  the  redemption  of  land  tax  (e). 

By  an  order  of  Lord  Rosslyn's  (/),  it  is  directed,  that 
upon  application  by  a  mortgagee  of  a  bankrupt's  estate,  the 
mortgaged  estate  shall  be  sold  before  the  commiissioners, 
or  by  public  auction,  if  they  shall  think  fit  And  it  has  been 
decided  {g\  that  a  sale  of  a  mortgaged  estate  by  auction, 
under  this  order,  is  liable  to  the  auction  duty,  and  is  not 

r 

within  the  exception  in  the  acts  of  sales  of  bankrupts 
estates  by  the  order  ^  the  assigmes.  This  deoision  was 
made  at  nisi  prius^  and,  perhaps,  cannot  be  supportedi 
The  Legislature  intended  that  the  creditors  of  bankrupts 
shodld  have  the  advantage  of  sdlingthe  estates  by  amctioB 
without  bang  charged  wiA  the  auction  duty*  Now  this 
imtentioii.  is,  inlfae  case  under  consideration,  dearly  sub- 
verted by  thededBioBfinCoare  v.  Creedv  Tile  fat^gtuhent 
was,  that  the  sale  was  by  die  mortgagee,  and  So  tidt  paHrdf 
the  bankrupt's  estate.  ;Bvt  if  the  money  produced  by  salc^ 
of  the  pledge  is^ihsiifficiieint  to  cover  the  mortgagee'^  debt^ 
he  of  course  respoits  to  the  general  effects  for  a  dividend  on 
the  i^eddue;  If  the  pledge  ptodu^se  tnore,  tlie  surplus  sinks 
hrfo  Ae  general  fimd ;  so  that  assuming,  as  the  Legislature 
eleaHydid,  that  liie  auction  duly  is  in  isriibstiance  achaig^ 
on  'die-litod,  it  in  Hifs  tsUe  takes  iso  much  from  tke  l^ank- 
rupt^s  property,  distributeble  for  the  benefit  of  liis  credi- 
tors.  U  wd£s  <^dnsidei«d  to  be  dear,  however,  tiiat  vrhete 
die  estAtii^as  sbtd  by  ordei*  6f  the  assigneiefr,  Np^^  the  con- 
sem  6f^6^0rtg^eV  n6  duty  wotld  be  )^yable;  Bxd 
it  ha^b^eW  decided^  thai ar  sale  by  ad^igkees  of  an  e^tls 
in  C^f  wbich  -was  ilk  tnortgage  for  a  tertn  of^yeltrs, 
was  liable  to  the  auctioii  duty,  b^causiei  the  assignees  soM 


.•s 


(«)  42Ge9.  in,  c.  1X6.  a.  1JL3- ,       (g)  Cpare*.  Creed,  2E§p.  Ca. 
(/)'4Bro.C.C.attheend.  6Q9. 

the 
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die  whole  estate,  and  they  had  only  the  e<)uity  of  re- 
denqytion  (h).  But  the  act  of  Parliament  draws  no  such 
distinction.  Most  bankrupts'  estates  axe  in  mortgage ;  and 
the  exception  would  indeed  be  illusory,  if  it  only  extended 
to  estates  upon  which  there  was  no  incumbrance.  The 
8i]ii{de  qaestion  however  is,  whether  such  a  sale  is  not  a 
hanAJide  sale  by  order  of  the  assignees?  It  seems,  indeed, 
to  have  been  considered,  that  the  mortgagee  had  the  pro- 
perty^ and  the  bankrupt  had  only  the  equity  of  redemp- 
tioii;^  Bot,3ev«n  at  law,  the  bankrupt  had  the  fee-simple 
in  revesuoit  expectant  upon  the  term  of  years  in  the 
mortgage,  and  ini equity  he  was  owner  of  the  fee  in  pos* 
session,  'subject  to  the  debt  The  case  of  the  King.t;. 
AU)ott,  wentfarbeyond  the  case  of  Coare  v.  Creed.  To 
avoid  'die  effect  of  these  decisions,  assignees  must,  in 
futav^  ••  sdl  tiie  estate  wbject  to  the  mortgage.  The  pur- 
chaser joosf^  ofjcoorse,  pay  off  the  mortgage  out  of  the 
imrchMe-money ; ;  and  therefore,  by  the  insertion  pf  a  few 
words  in  tiie  particulars,  the  creditors  may  obtain  the 
rehef  which  the  Legislature  intended  to  grant  them. 

The  auction^^  Qg^ient,  or  seller  by  commission,  is  bound 
to  pay  the  anctitm  duty,  which  he  may  deduct  out  of  the 
money  he  receives  ( at  tiie  sale.  If  he  receives  none,  he 
may  recover  it  fnun  tiie  vendor  by  action. 

But  if  tiie  ownec  ofestates  sold  by  a\]tction,  or  any  other 
poson  oQ'his  behalf  buy  in. the  same,  without  fraud  or 
collusion,  .naLSiuctkm  duty  will  become  payable  (i);  pro-* 
vided  aotioe  be  g^veAi  in  wiiting  (A)  to  the  auctioneer  be- 
fioie  such  bidding^^aigned  by  thei  owner  ^dtiie  person  in- 
tendedto  bti^the  bidder,  o£  the  latter  being  appointed  by 
Aeeibimer,  «nd  having  agreed  acoQrdibg]y  to  bid  at  the 

[I)  Rex    V.    Abbott,    Excheq.         (0  19  Geo.  Illi.  c.  56.  s.  12. 
Mich.  T.  isi^.jvijsi ;  3  Price,  178.         (A:)  28  Geo.  lU.  c.  37.  s.  50. 

sale 
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sale  for  his  U8e(/) ;  and  provided  the  delivery  of  sach  notice 
be  verified  by  the  oath  of  the  auctioneer,  as  also  the  fiumess 
of  the  transaction,  to  the  best  of  his  knowledge. 

Neither  wiU  the  duty  be  payable  where  the  estate  is 
bought  in  by  or  by  the  order  of  the  steward  (m)  or  known 
agent  of  the  owner,  actually  employed  in  the  management 
of  the  sale  of  such  estate ;  but  notice  in  writing  of  his  in- 
tention must  be  given  by  the  steward  or  agent,  if  he  him- 
self bid,  or  by  him  and  the  bidder,  if  he  appoint  a  peraon 
to  bid  (fi);  and  the  delivery  of  such  notice  must  be  verified 
in  the  same  manner  as  the  delivery  of  a  notice  given  by  the 
owner.  And  to  exempt  a  vendor  firom  pajrment  of  the 
duty,  every  notice  must,  at  the  time  appointed  by  law  for 
the  auctioneer  spassing  his  accountof  the  sale,  be  produced 
by  the  auctioneer  to  the  officer  authorized  to  pass  the  ac- 
count of  such  sale ;  and  also  be  left  with  the  officer  (p)^ 

It  is  not  necessary  that  the  sale  should  be  a  regular 
auction.  The  acts  apply  to  every  mode  of  sale,  wherdby 
the  highest  bidder  is  deemed  to  be  the  purchaser.  There- 
fore, where  after  an  auction  at  which  there  was  no  bidding, 
the  seller's  agent  stated  that  he  should  be  ready  to  treat  for 
the  sale  by  private  bargain,  and  the  meeting  broke  up ; 
and  the  agent  shordy  afterwards  went  into  a  private  room, 
with  several  of  the  personcT  who  attended  the  sale,  and  he 
stated  that  the  highest  offer  above  50,000  /.  would  be  ac- 
cepted ;  and  offers  were  accordingly  made  to  him,  and  he 
having  opened  them  said  that  die  one  which  was  the 
highest  would  be  accepted^  provided  the  terms  of  payment 
could  be  atfjuHed^  and  these  terms  hiavmg  been  a^mted% 
the  bargain  vxu  concluded  the  foUcwmg  day ;  diis  was 
held  to  be  within  the  act    The  agentput  himself  under  an 

(/)  See  a  form  of  such  notice,         (n)  See  forms  of  such  noticet, 
Appendix,  No.  1.  Appendix,  Nos.  2  and  3. 

(m)  42  Geo.  III.  c.  93.  s.  1.  (0)  42  Geo.  III.  c.  93.  8. 2. 

obligation 
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obfigatioQ  to  treat  with  all  the  pereons  assembled,  and  to 
give  the  estate  to  the  highest  bidder.  The  question  was 
no^  whether  this  was  what  was  usually  called  a  sale  by 
aactioDy  but  whether  forthe  purposesof  this  act  every  thing 
mast  not  be  considered  as  such  a  sale  where  the  contract 
was  with  various  persons,  with  an  engagement  to  let  the 
hi^^hest  bidder  be  the  purchaser.  He  might  have  taken 
any  individual  he  pleased  and  concluded  a  bargain  with 
him ;  that  would  have  been  a  transaction  of  a  different 
kind :  but  here  he  treated  with  a  number,  and  came  under 
an  engagement  to  accept  the  highest  offer  (/>). 

Ajbj  thing  in  the  nature  of  a  bidding  is  within  the  acts ; 
and  therefore  where  the  owner  put  the  price  under  a 
candlestick  in  the  room,  (which  is  called  a  dumb  bidding), 
and  it  was  agreed  that  no  bidding  should  avail  if  not  equal 
to  that,  it  was  holden  (g)  to  be  within  the  acts ;  as  being 
in  efiect  an  actual  bidding  of  so  much,  for  the  purpose  of 
si]f>er8eding  smaller  biddings  at  the  auction. 

Upon  such  a  sale  by  candlestick  biddings,  as  they  are 
denominated,  where  the  several  bidders  do  not  know 
what  the  others  have  offered,  a  bidding  of  so  much  per 
cent  more  than  any  other  person  has  offered,  would  be 
binding  on  the  person  who  makes  it  (r). 

So  in  the  case  of  a  female  auctioneer  who  continued  silent 
during  the  whole  time  of  thesale,  butwhenever  anyone  bid, 
she  gave  him  a  glass  of  brandy.  The  sale  broke  up,  and 
in  a  private  room  he  that  got  the  last  glass  of  brandy  was 
declared  to  be  the  purchaser.  This  was  decided  to  be  an 
anc^on  (s). 

But  to  bring  a  bidding  within  the  acts,  the  sum  must 
be  named  by  the  partjr  eo  intuitUj  with  a  view  to  the  pur- 

(|»)  Walker  v.  Advocate  GenL     340,  Capp  v.  Topham,  infra, 
1  Ebwe, 111.  (r)  3  Mer.  483,  per  Lord  Eldon. 

d)  See  Ibe  caae  cited,  S  East,         (0  1  Dowe,  115. 

c  chase 
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chase  of  the  estate.  Therefore,  in  the  case  of  Crtiso  v. 
Crisp  (f),  it  was  decided,  thnt  putting-up  an  estate  in  lots 
a^  certain  prices,  was  not  a  bidding  within  the  acts ;  but 
this  has  since  been  doubted  by  Lord  Eldon  (u);  and  al- 
though it  would  be  difficult  to  hold  the  transaction  to  be  a 
sale  within  the  act,  yet  of  course  although  the  owner  in- 
tends only  to  put  up  the  estate  at  a  certain  price^  and  not 
to*  bid  for  it  in  case  of  ah  advance,  a  previous  notice  of 
^is  intention  should  be  ^veh. 

If  an  estate  be  bought  in  by  the  owner,  an4  pro|>er 
notices  were  not  giVen  of  his  intention  to  bid,  the  sale  will 
be  held  real,  and  thie  duty  must  be  paid,  however  feir  the 
transaction  may  be.  The  duty  is  made  a  charge  on  the 
auctioneer,  which  he  must  pay  if  the  proper  notices  were 
not  given.  It  is  not  given  by  way  oi penalty.  In  onie  case, 
an  auctioneer  who  had  neglected  to  require  proper  notices, 
was  compelled  to  pay  5  or  6,000  /.  out  of  his  own  {)Ocket 
for  the  duty,  although  he  had  not  received  any  part  of  it 
from  the  owners,  nor  had  charged  any  commission,  as- the 
estaties  were  hot  actually  sold  (w). 

And  a  statement  by  an  auctioneer  to  the  vendor  or  his 
agent,  that  he  has  done  what  is  necessary  to  avoid  paym<ent 
of  the  duty,  will  amount  to  a  warranty,  although  the  duty 
become  payable,  not  by-Ae  default,  but  by  the  ignorance 
or  mistake  of  the  auctioneer. 

Thus,  in  the  Tate  case  of  Capp  v.  Topham  (i:')an  auctioneer 
put  up  an  estate,  and  by  the  conditions  of  sale  reserved  a 
tlhmb' bidding  Xy)  to  the  owner,  which  was  his  mode  of 
saving  the  payment  of  the  auction  duty.  The  owner's  sdi- 
ciW,  With  the  privity  of  the  auctioneer,  placed  It  ticket 

(0  3  East,  337.  P.  C.  by  Toml.  520 ;  see  3  Ves. 

-  jun.  625,  n. 

(11)  1  Dowe,  1X4.  ^^^  ^  j,^^^  3^2 ;  z  Smiths  443, 

(ip)  Christie  v.  Atty.  Gch.  0  Bro.         (^)  Vide  supra. 

containir  : 
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containing  the  price  in  figures,  under  a  candlestick,  on  a 
ttiAt  in  the  auction-room.  A  person  who  attended  on 
behalf  of  the  owner,  asked  the  auctioneer  if  he  had  taken 
die  proper  precaution  to  avoid  the  duty,  if  there  was  no 
sale.  The  auctioneer  said,  it  was  his  mode  to  fix  a  price 
under  the  candlestick,  and  if  the  bidding  should  not  come 
up  to  the  price,  there  was  no  sale  or  duty.  There  were 
several  biddings,  but  under  the  price  fixed,  and  the  auc- 
tioneer was  compelled  to  pay  the  duty  (z).  He  then 
brought  an  action  against  the  owner  for  recovery  of  the 
money  as  paid  to  his  use ;  but  the  statements  by  the  auc- 
tioneer were  holden  to  amount  to  a  warranty,  and  judg- 
ment was  given  for  the  defendant.  Lord  EUenborough 
said,  that  even  if  there  was  no  warranty  on  the  part  of  the 
auctioneer,  and  it  was  only  a  mutual  error  between  him 
and  the  vendor,  he  could  not  call  upon  his  companion  in 
error  for  a  contribution  (a).  So  that  in  cases  of  this  nature 
die  burden  will  remain  upon  the  person  upon  whom  it  is 
charged.  And  it  even  seems  to  have  been  considered,  that 
if  an  auctioneer,  Arough  ignorance,  adopt  an  improper 
mode  of  saving  the  duty,  upon  an  undertaking  by  the  seller 
to  save  him  harmless,  the  duty  must  be  paid  by  the  auc- 
tioneer, and  he  cannot  recover  under  the  undertaking,  be- 
cause it  is  iflegal  to  indemnify  ^Lgomst  penalties  (b).  But 
to  diis  it  may  be  objected,  that  the  duty  attaches  as  a 
charge,  and  is  not  imposed  as  a  penalty  (c). 

If  the  vendor's  title  prove  bad,  the  auction  duty  will 
be  allowed  ;  provided  complaint  thereof  be  made  before 
die  Commissioners  of  Excise,  or  two  justice  of  the  peace 

{z)  See  Christie  v.  Atty.  Gen.  (6)  Owen  v.  Parry,  Sitt.  West. 

wkm,  ^^^'  ^f  c^^-  ^^^  Ellenborougli. 

(fi)  See  Farebrother  v.  Ansley,  (c)  Chrietieu.  Atty.  Gen.  6  Bro. 

1  Camp.  N.  P.  343.  P-  C.  by  Toml.  520,  et^v^a. 
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within  whose  jurisdiction  such  sale  was. made  (d),  with- 
in twelve  calendar  mouths  after  the  sale,  if  the  same  shall 
be  rendered  void  in  that  time ;  or  otherwise  within  thre^ 
months  after  the  discovery  of  the  owner  having  no  title  (e). 
But  the  commissioners  will  not  allow  the  duty,  unless  they 
think  that  the  vendor  has  used  his  utmost  exertions  to  md^e 
a  good  tide.  An  appeal,  however,  lies  from  the  judgment 
of  the  commissioners :  but  as  the  King  never  pays  costs, 
they  fall  upon  the  vendor,  and  in  many  cases  would  amount 
to  more  than  the  duty  itself. 


II.  According  to  Cicero  (/),  a  vendor  ought  not  to  ap- 
point a  puffer  to  raise  the  price,  nor  ought  a  purchaser  to 
appoint  a  person  to  depreciate  the  value  of  an  estate  in- 
tended to  be  sold.  And  Ruber  lays  it  down  (g*),  that  if 
a  vendor  employs  a  puffer,  he  shall  be  compelled  to  sell  the 
estate  to  the  highest  bondjide  bidder ;  because  it  is  against 
the  faith  of  the  agreement,  by  which  it  is  stipulated  that 
the  highest  bidder  shall  be  the  buyer. 

In  Bexwell  v.  Christie  (A),  Lord  Mansfield  and  the 
other  Judges  of  B.  R.  followed  the  rule  of  the  civil  law, 
and  treated  a  private  bidding,  by  or  on  the  behalf  of  the 
vendor,  as  a  fraud  ;  but  the  Legislature,  by  the  subsequent 
statutes,  imposing  a  duty  on  sales  of  estates  by  auction, 
seems  to  have  been  of  a  different  opinion,  and  even  to  have 
sanctioned  it.  Lord  Rosslyn,  who  was  present  at  the 
making  of  the  act,  remarked  in  the  case  of  Connolly  v. 
Parsons,  that  (i)  the  acts  of  Parliament  go  upon  its  being 
an  usual  thing  and  a  fair  thing  for  the  owner  to  bid.    The 

(d)  19  Geo.  III.  c.  56.  s.  11.  {g)  Praelectiones,  xviii.  2.  7. 

(0  26  Geo.  III.  c.  37.  •.  19.  (A)  H.  16  Geo.  Ill;  Cowp.  3P5. 

(/)  p«  Off.  1.  3.  (,)  See  3  Ves.  jun.  628. 

pressure, 
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preanire,  when  the  tax  was  imposed,  was  by  embarrassing 
people  who  chose  to  dispose  of  their  goods  by  auction  if 
tliey  chose  to  be  purchasers,  by  the  tax  falling  upon  them. 
His  Lordship  added,  that  he  thought  it  would  have  oc- 
cnrred  either  to  Lord  Thurlow  or  to  him,  when  the  ex* 
cation  in  favour  of  the  owner  was  proposed,  that  the  case 
wodd  not  exist,  as  the  owner  could  not  be  a  bidder ;  or 
that,  for  his  attempting  to  do  what  he  could  not  by  law, 
it  would  be  just  that  he  should  pay  the  duty.  It  was 
very  wrong  to  the  public  to  let  that  clause  stand,  if  at  the 
time  it  was  understood  that  the  owner  bidding  was  doing 
an  illegal  ^ng.  The  acts  do  not  require  an  open  notice, 
but  only  a  private  notice  to  the  auctioneer,  and  an  oath  to 
prevent  the  setting-up  a  bidding  for  the  owner  that  the 
bidder  might-evade  paying  the  duty. 

Lord  Kenyon,  however,  in  the  case  of  Howard  v.  Castle, 
where  the  purchaser  was  the  only  real  bidder,  and  there 
were  several  puffers  (A:),  clearly  coincided  with  Lord 
Mansfield  s  opinion ;  and  held,  that  unless  it  was  publicly 
known  that  the  owner  intended  to  bid,  it  was  a  fraud  upon 
the  purchaser,  and  consequently  no  action  would  Ue  against 
him  for  non-performance  of  his  agreement.  The  acts  of 
Pariiament,  he  thought,  did  not  intend  to  interfere  with 
Alls  pointp  but  to  leave  the  civil  rights  of  mankind  to  be 
judged  of  as  they  were  before.  And  Grose,  J.  also  ex- 
pressed his  opinion,  that  the  doctrine  was  not  in  the  least 
impeached  by  the  acts  of  Parliament. 

But  in  the  case  of  ConoUy  v.  Parsons  (/),  Lord  Rosslyn 
said,  he  fancied  the  foregoing  case  turned  on  the  circum- 
stance that  there  was  no  real  bidder ;  and  the  person  re- 
ibsed  instantly.  It  was  one  of  those  trap  auctions  which 
we  so  frequent  in  this  city.     The  reasoning  went  large^ 

{k)  30  Geo.  Ill ;    6  Term  Rep.     Rep.  93.  95, 
W2.   See  Twining  v.  Morris,    2         (/)  3  Ves.  jun.  625,  n. 
Bro.  C.  C.  320  ;   and  see  3  Term 

c  3  certainly. 
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certainly,  and  did  not  at  all  convince  hikn«  He  said^  he 
should  wish  it  to  undergo  a  re-consideratiop ;  for  if  it  was 
law,  it  would  reduce  every  thing  to  a  Dutch  auction,  bjr 
bidding  downwards  (I).  He  felt  vast  difficulty  to  compad9 
the  reasoning,  that  a  person  does  not  follow  his  own  judg- 
ment because  other  persons  bid ;  that  the  judgment  of  one 
person  is  deluded  and  influenced  by  the  biddings  of  others* 
The  facts  of  the  case  of  ConoUy  t;.  Parsons  do  not  appear 
in  the  report ;  but  I  learn,  that  there  was  a  contest  be- 
tween real  bidders,  after  the  perscm,  employed  to  bid  oa 
the  part  of  the  vendors,  had  desisted  from  bidding.  The 
suit  was  compromised  by  the  purchaser  paying  a  con-< 
siderable  sum  of  money  to  the  vendor  to  release  him  fir<Ha 
the  contract ;  smd  consequently  Lord  Rossly n  did  not  give 
judgment ;  but  it  seems  he  was  clearly  of  opinion  that 
the  8^  w^  valid. 

A'ad  in  the  laiter  case  <^  Bramley  v.  Alt  (m\  where  an 
eat^fe  was  put  up  to  sale  by  public  auction,  and  an  agent 
for  the  vendor  bid  to  75  /.  a^  acre^  without  public  notice 

(«•)  3  Ves.  jun.*020. 

JL  .„■.,■■  .  .      I  ,  -        ■■■  I 

I 

(I)  A  sale  of  this  nature  is  thus  conducted :  The  estate  is  put  up  at  a 
high  price,  and  if  nobody  accept  the  offer,  a  lower  is  named,  afid  so  the 
sum  first  require  is  gradnatly  decreased,  till  some  person  close  with  the 
offer.  Thus  there  is  of  ti^es^ity  only  one  bidding  for  the  estate,  a  mode 
of  sale  which,  in  this  country,  would  aittract  few  bidden.  In  some  coun- 
ties in  England  a  singular  mode  of  sale  of  estates  for  redemption  of  land- 
tax  is  adopted;  the  auctioneer  states  the  sum  of  money  wanted,  and 
the  number  of  acres  to  be  disposed  of,  and  the  person  who  will  accept 
the  least  quantity  of  land  for  the  sum  required,  is  declared  the  purchaser; 
so  that  the  persons  bid  downwards,  until  some  one  name  a  quantity  df 
land  less  than  any  other  will  take. 

The  manner  of  conducting  sales  by  auction  of  the  post-horse  duties  is 
at  once  Dutch  and  English.  The  duties  are  put  up  at  a  large  sum,  named 
in  the  particulars,  and  the  sale  is  then  conducted  in  the  same  manner  as  a 
Dutch  auction  :  but  when  any  person  actually  bidiS,  others  may  advance 
on  that  bidding,  And  the  highest  bidder  is  declared  the:  purchaser ;  jufttils 
if  the  sale  had  been  conducted  in  the  usual  way. 

of 
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ef  his  intention  to  do  SO ;  and  after  a  cojitest  with  real  bid- 
das,  the  estate  was  bought  at  loi  /.  17^.  ap  acre ;  Lord 
AlFapley,  then  Master  of  the  Rolls,  decreed  a  specific  per- 
Ibnpance  with  costs.  And  he  concurred  with  Lord  Rosslyn 
in  considering  the  case  of  Howard  v.  Castle  only  as  a  deci- 
8i(m,  th^t  where  all  the  bidders  except  the  purchaser  are 
puffers,  the  sale  sjiall  be  void. 

In  the  last  case  on  this  subject  (n),  it  appeared,  that  as- 
sign's of  a  bankrupt  had  put  up  the  estate  to  s^le  by  auc- 
tion. It  was  proved  that  a  bidder  was  employed  on  their 
parts  to  bid  up  to,  but  not  to  exceed  .750/.  the  sum  for 
which  the  estate  was  actually  sold.  The  Master  of  the 
Rolls  held,  that  the  assignees  had  not  committed  any  fraud ; 
they  did  not  emf^oy  the  bidder  for  the  purpose,  generally, 
of  enhancing  the  price,  but  merely  to  prevent  a  sale  at  an 
undervalue,  and  they  stated,  previously,  what  they  con- 
ceived to  be  the  true  value,  below  which  the  lot  ought  not 
to  be  sold.  .  ]9is  Honor  treated  the  case  of  Howard  v. 
Castle  as  having  proceeded  on  the  ground  of  plain  and 
direct  firaud ;  and  said,  that  in  a  similar  case  he  should 
come  to  a  similar  conclusion. 

Upon  the  whole,  then,  it  is  clearly  settled,  that  a  bidder 
may  be  privately  appointed  by  the  owner  in  order  to  pre- 
vent the  estate  from  being  sold  at  an  undervalue.  And 
it  has  been  decided,  that  if  there  were  real  bidders  at  a 
sale,  it  must  be  supported  although  the  bidding  imme- 
diately preceding  that  of  the  purchaser  was  fictitious  (p)  ; 
and  where  public  notice  has  been  given,  the  contract  will 
be  binding  on  the  purchaser,  although  there  was  no  con- 
test between  real  bidders ;  but  only  the  purchaser  and  tlie 
person  employed  to  bid,  bid  against  each  other  (p).  It 
diould  seem  that  the  rule  would  be  the  same,  even  where 

(•)  Smith  V.   Clarke,   12  Ves.         (p)  Oldfield  v.  Round,   5  Ve^. 
Jan.  477.  jun,  508. 

(fi)  S.  C.  c  4  public 
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public  notice  had  not  been  given,  provided  die  bidder  ww 
appointed  only  to  protect  the  vendor's  interest. 

But  it  seems,  that  where  the  person  is  employed,  not  for 
the  defensive  precaution,  with  a  view  to  prevent  a  sale  at  an 
undervalue,  but  to  take  advantage  of  the  eagerness  of  bid^* 
ders  to  screw  up  the  price,  that  will  be  deemed  a  fraud  (g). 
Neither  do  the  cases  authorize  the  vendor  to  appoint 
more  than  one  person  on  his*behalf     It  seems  highly  pro- 
per that  a  vendor  should  be  permitted  to  appoint  a  person 
to  guard  his  interests  against  the  intrigues  of  bidders ;  bat 
it  does  not  follow  that  he  may  appoint  more  than  one. 
The  only  possible  object  of  such  a  proceeding  is  fraud.  It 
is  simply  a  mock  auction;  and,  notwithstanding  Lord 
Rosslyn's  impression,  it  is  universally  felt  and  acknow- 
ledged, that  the  judgments  of  most  men  are  deluded  and 
influenced  by  the  biddings  of  others.    As  far  as  any  aid  is 
sought  from  the  auction  duty  acts,  in  support  of  private 
biddings  on  behalf  of  the  owner,  it  is  clear  that  they  do 
not  authorize  or  sanction  the  appointment  of  more  than  one 
person.     In  the  report  of  Conolly  v.  Parsons,  it  is  stated, 
that  persons  were  employed  to  bid,  and  did  bid  for  the 
vendors ;  but  the  fact  is,  that  one  person  only  was  employ- 
ed by  them,  and  actually  bid  on  their  behalf.  The  Master 
of  the  Rolls  observed,  in  the  late  case  of  Smith  v.  Clarke, 
that  he  did  not  see,  that  if  several  bidders  were  employed 
by  the  vendor,  in  that  case,  a  court  of  equity  would  com- 
pel the  purchaser  to  carry  the  agreement  into  execution ; 
for  that  must  be  done  merely  to  enhance  the  price.     It 
was  not  necessary  for  the  defensive  purpose  of  protection 
against  a  sale  at  an  undervalue  (r). 

{q)  See  13  Vea.  jun.  483..     In  appoiDtment  of  one  puffer  was,  m 

Fitzgerald  v.  Forster,  3lBt  July,  no  case,  bad. 

1813,  the  Vice-Chancellor  seemed  (r)  See  12  Ves.  jun.  4S3;   and 

rather  to  be  of  opinion  that  the  see  8  Term  Rep.  93. 05. 

But 
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But  although  an  original  purchaser  will  not  be  bound 
where  a  fraud  has  been  practised  in  the  biddings,  yet  if  be 
transfer  his  contract,  a  strong  case  of  fraud  must  be  made 
oat  i^ainst  the  original  purchaser,  to  enable  the  cburt  to 
gnre  the  benefit  of  it  to  his  assignee,  who  was  not  induced 
dirough  competition  to  give  the  price  (s). 

If  the  particulars  or  advertisements  state  (as  they  fre- 
quently do),  that  the  estate  is  to  be  sold  without  reserve, 
it  seems  dear  that  the  sale  would  be  void  against  a  pur- 
chaser, if  any  person  were  employed  as  a  puffer,  and  actu^ 
ally  bid  at  the  sale.  This  was  actually  decided  in  the  late 
case  of  Meadows  v.  Tanner  (t).  The  Vice-Chancellor 
said,  that  the  plain  meaning  of  the  words  without  reserve^ 
in  a  particular  of  sale,  is,  that  no  person  will  be  employed 
to  bid  on  behalf  of  the  vendor  for  the  purpose  of  keeping 
up  the  price ;  and  that  the  vendor  could  have  no  claim  to 
the  aid  of  a  court  of  equity,  to  enforce  a  contract  against 
the  purchaser,  into  which  he  might  have  been  drawn  by 
the  vendor  s  want  of  faith. 

It  is  generally  understood,  that  some  person  will  bid  on 
die  part  of  the  owner ;  and  it  therefore  seems  to  deserve 
consideration,  whether  it  would  not,  in  most  cases,  be  ad- 
visable to  give  public  notice  of  the  owner's  intention,  pre- 
viotisly  to  the  sale.     Where  public  notice  is  given,  the 
mode  least  liable  to  objection  seems  to  be  that  of  reserving 
a  bidding,  or  stipulating  in  the  conditions  of  sale,  that  the 
owner  may  bid  once  in  the  course  of  the  sale  {u).    It  may 
We,  however,  be  proper  to  observe,  that  buying  in  an 
estate,  especially  where  it  is  done  without  public  notice, 
owtly  prejudices  a  future  sale.     This  was  exemplified  in 
^  sale  of  an  estate  before  one  of  the  Masters  in  Chancery, 
^here  23,000/.  was  hem  fide  bid,  and  the  estate  was 
thought  in  by  the  agent  of  the  vendor ;  afterwards  there 

(*)See  12  Ves.  Jan.  iS4.        (0  5  Madd.  34.        (u)  See  Cowp.  397- 

were 
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were  tliree  other  sales  in  the  Master's  office ;  aad  the  oon- 
sequeace  of  the  estate  having  been  bought  in,  deterring 
others  from  bidding,  was,  that  on  the  two  ^st  occasions  pp 
iBori9  was  o&red  than  12,000/.  and  6,000/.;  and  iiifi 
estate  finaUy  sold  for  1 5,000  /.  (w). 


III.  The  particulars  and  conditions  of  sale  (a*)  next 
claim  our  attention. 

It  seems  that  the  jij^dge^  will  so  construe  thein  as  to 
endeavour  to  collect  the  meaning  of  the  parties,  witho^t 
incumbering  themselyes  with  the  technical  meafung  of  the 
words. 

Thus  wheye  {y)  the  city  of  London  let  an  estate  by  auc- 
tioii  for  a  term  of  years,  according  to  certain  conditions  of 
sale,  by  which  it  was  stipiilated,  that  the  purchaser  shpuld 
pay  a  certain  rent  before  the  lease  was  granted,  which  h^ 
accordingly  agreed  to  do;  the  Court  of  Kings  Bench  held, 
that  though  the  money  to  be  paid  could  not  be  strictly 
called  a  rent,  the  relation  of  landlord  and  tenant  not  hav- 
ing then  commenced,  yet  the  parties  intended  the  money 
should  be  paid,  and  it  must  be  paid  accordingly.  Lprd 
Kenyon  said,  he  had  always  admired  an  expression  of 
Lord  Hardwicke's,  "  that  there  is  no  magic  m  words/' 

.Great  care,  however,  should  be  taken  to  make  the  par- 
ticulars and  conditions  accura,te;  for  the  auctioneer  cannqt 
contradict  them  at  the  time  of  sale,  such  verbal  declaration^ 
being  inadmissible  as  evidence. 

Thus^  where  estates  were  put  up  to  sale  by  auction  (js), 

(»)    See     6  Ves.  jun.    629 ;  (jr)  City  of   London  r.    Dias, 

Wron  10.  Kii^Wn,  S  V^es.  jun.  602 ;  Wood£Bai>  L.  and  J,  2A1 . 

and  .tee  Tvripii)^  v.  Itfon^s,  2  Bro.  (z)  Gunnis  r.,£rbart,  1  H.  Black. 

C.  C.  326.  289 ;  see  Jones  v.  Edney,  3  Campb. 

(r)  See  a  form  of  them,   Ap-  Ca.  285. 
peii(4iic,  No.  4. 

and 
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and  an  th^  printed  (Murtieylart  of  sale  weira  Uated  to  be/roe 
from  aU  incumbrances;  they  were  bought  hj  a  person 
wlto^  #ao6Teriiig  that  there  waa  a  charge  on  the  estate  of 
17.1  per  annum,  vdfused  to^  complete  the  fmrehase,  in  con- 
leqaenfce  of  which,  an  action  was  brou^t  by  the  vendor  \ 
and  atahough  he  offered  to  give  in  eYidencet  that  the  auc"* 
tioneer  had  publicly  declared  jfrom  his  puIjHt  in  the  anc^ 
tie^roOm^  when  the  estate  was  put  up,  that  it  was  chaiged 
in  the  maimer  ^hoye,  specified,  yet  &e  court  of  C.  B.  re-* 
fiised  to  admit  the  evidence,  as  it  l¥o«dd  opw  •a  door  to 
firand  and  moonvenience,  if  an  auctioneer  wepe  pieimilted 
to  iM^Le  verbal  deelaratioiis  in  the  ancttonrpomn,  cantnury 
to  die  prixrted  conditions  <rf  saJe ;  and  die  plainitiff  wm 
nonsuited.    And  this  rule  prevails  in  £KV0Uf  #s  wdl  of  the 

sdter  aa  of  idle  ynrebaser  («)• 
The  sane  nde  #f  eourse  prevails  in  equity^  where  the 

petton  settiDg  np  the  parol  cividenee  is  pkiatifEl   Upon  ^ 

tale  ^  aft  e^te  hj  -auctioa,  the  particular  was  equivocal 

as  to  the  woods :  but  it  was  dear  ihe  purchaser  was  to 

pay  for  timiber  and  timber'likie  trees.    There  was  a  laj?ge 

nnderwood  upon  the  estate.     At  the  sale,  the  article  bedng 

ttah^vons^  i&e  auctioneer  declared,  be  ivvas  only  to  isell 

&e  land;  and  emery  thing  ^grondng  fis^ojx  the  land  must  be 

pttd  for.    The  dtfrndant^  (the  pueehaser,  innsted  he  was 

Qifyto  pay  for  .tind^er  and  tiinber4ike  trees,  daot  for  plan- 

tfttion  a&d  underwood.    The  declaration  at  the  ^ale  was 

distincdy  proved ;  but  it  was  determined  by  the  Court  of 

Exchequer,  that  the  parol  evidence  was  not  admissible  (&). 

Nor  when  the  aeller  is  plaintiff  can  parol  evidence  be 

tdaiitled  on  ihis  behalf,  of  the  declarations  at  the  'Sale, 

aldiough  the  purchaser  Hby  the  written  agreement  bind 

(c) Powell  V.  Edmonds,  12  East,     jiui.  .33Q»  cited ;  15  Ves.  jun.  521, 
6.  stated. 

(*)  JeokinsoD  v.  Pcpys,  6  Ves. 

himself 
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himself  to  abide  by  the  canditums  and  dectaratiom  modi 
at  the  sale  (c). 

But  a  question  has  been  raised,  whether,  if  by  a  colla- 
teral representation  a  party  be  induced  to  enter  into  a  writ- 
ten agreement,  different  from  such  repr^entation,  he  may 
not  have  an  action  on  the  case  for  the  firaud  practised  t6 
lay  asleep  his  prudence  (d). 

And  if  the  purchaser  have  particular  personal  infoi^ 
mation  given  him  of  an  incumbrance,  it  seems  that  the 
parol  evidence  may  be  admitted  (e).  The  evidence  may 
be  used  in  equity  as  a  defence  against  the  specific  perform^ 
ance  if  the  parol  variation  was  in  favour  of  the  defendant, 
and  the  plaintiff  seek  a  performance  in  specie  according 
to  the  written  agreement  (/). 

If  it  be  the  custom  in  a  public  auction-room,  to  paste 
up  the  conditions  of  sale  in  the  room,  and  the  aucticiieer 
annoimces  that  the  conditions  are  as  usual,  they  will,  if 
pasted  up,  according  to  the  usual  custom,  be  binding  on 
the  purchaser,  although  he  did  not  see  them  {g).  This 
can  seldom,  however,  happen  upon  a  sale  of  estates. 

The  late  Mr..  Bradley  recommended,  that  where  it  is 
understood,  at  the  time  of  sale,  that  the  vendor  has  only 
a  doubtful  title,  a  provisional  clause,  to  the  following 
effect,  should  be  inserted  in  the  conditions  of  sale  and 
articles  of  purchase ;  which  would  be  sufficient,  he  thought, 
to  obviate  any  doubt  that  might  otherwise  arise  at  the 
sale  : 


(c)  HigginsoD    v.    Clowes,   15  Clayton,   13  Ves.  jun.  546,  where 
Vee.  juD.  516.  the  particular  was  altered  befoi« 

(d)  See    Powdl   v.  Edmunds,  the  sale. 

12  East,  6.  (/)  Higginson  v.  Clowes,  uH 

(e)  Gunnis    v,    Erhart,    1  H.  iup. 

Black.  289;  and  see  Pember   'o.  (g)Me3nard  v.  Aldridge,  d  E^« 

Mathers,  1  Bro.  C.  C.  52  ;  Fife  r.  Ca.  271. 

"  That 
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**  That  if  the  counsel  of  the  purchaser  shall,  on  the  ex- 
amhiation  of  the  title,  be  of  opinion  that  a  good  title  and 
conveyance  cannot  be  made  of  the  purchased  premises, 
widim  the  time  limited  by  the  articles  for  carrying  the 
flune  into  execution ;  in  that  case,  the  same  articles  shall 
be  discharged,  and  not  further  proceeded  in  on  either 
sde.** 

The  estate  cannot  be  too  minutely  described  in  the  par- 
ticalars ;  for  although,  as  Lord  Thurlow  observed,  it  is 
impossible  diat  all  the  little  particulars  relative  to  the 
qoahtity,  the  situation,  &c.  should  be  so  specifically  laid 
down,  as  not  to  call  for  some  allowance  and  consideration, 
when  the  bargain  comes  to  be  executed  (h) ;  yet,  if  a  per- 
801^  however  unconversant  in  the  actual  situation  of  his 
estate,  will  give  a  description,  he  must  be  bound  by  that, 
whedier  omosant  of  it  or  not  (i). 

Lord  EHenborough  has  observed,  that  a  httle  more  fair- 
ness on  the  part  of  auctioneers,  in  the  forming  of  their  par- 
ticolars,  would  avoid  many  inconveniences.  There  is  always 
either  a  suppression  of  the  fair  description  of  the  premises, 
or  there  is  something  stated  which  does  not  belong  to 
diem;  and  in  &vour  of  justice,  considering  how  little 
knowledge  the  parties  have  of  the  thing  sold,  much  more 
putiGiilarity  and  fairness  might  be  expected.  The  parti- 
cidars,  his  Lordship  added,  are  in  truth  like  the  description 
m  a  policy  of  insurance,  and  the  buyer  knows  nothing  but 
wbat  the  party  communicates  (k). 

In  one  case  (/)  the  conditions  of  sale  stated  a  house  to  be 
'^afree  pubIic*house.-'  The  lease  contained  a  covenant  to 

(A)  See  1  Ves.  jun.   224,  per         (k)  See  3  Smith,  430  ;  and  see 

Lnd  Thurlow.  Duke  of  Norfolk  v.  Worthy,    1 

(0  See    1    Ves.  jun.  213,  per     Camp.  Ca.  337,  and  pcw^ 

^    Thurlow;      Schneider  v,         (/)   Jones  v.  Edney,   3  Camp. 

Hcitb,  3  Camp.  Ca.  606.  Ca.  2S4. 

take 
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lake  beer  from  the  lessors ;  but  the  auctioneer  read  oyer  the 
whole  lease  in  the  hearing  of  the  bidders,  but  he  stated 
erroneously,  that  the  covenant  had  been  decided  to  be  bad. 
The  purchaser  brought  an  action  to  recover  his  deposit 
Lord  EUenborough  said,  that  in  the  conditions  of  sale  thia 
is  stated  to  be  ^^  a  free  public-house."  Had  the  auctioiieer 
afterwards  verbally  contradicted  this,  he  should  have  paid 
y&ry  little  attention  to  what  he  said  from  his  ptilpit  Men 
cannot  tell  what  contracts  they  enter  into  if  die  written 
conditions  of  sale  are  to  be  conctrouled  by  the  babUe  of  the 
auction*room.  But  here  tiie  auctionecty  at  the  time.of  tlie 
sale,  declared,  that  he  warranted  and  9oid  this  a  fiiee  pab- 
lic-house.  Under  these  circumstances,  a  bidder  was  not 
bound  to  attend  to  the  clauses  of  the  iease,  or  to  consider 
their  legal  operation. 

Where  a  lease  is  sold,  the  purchaser  is  not  bound  to 
complete  his  purchase  if  ar^  part  of  the  buildings  demised 
have  been  removed,  although  he  heard  t!he  lease  read^und 
the  particulars  did  not  comprise  the  building  in  qiaes-* 
tion  (ni). 

In  staidng  an  estate  to  be  of  any  given  *^  clear''  yearly 
vent,  the  parties  should  attend  to  the  meaning  of  the  word 
'^  clear,"  in  an  agreement  between  buyer  and  seller  j  which 
is,  dear  of  all  outgoings,  incumbrances,  and  extraordinary 
chafrges,iiot  according  to  the  custom  of  the  country,  as 
tytbes,  poor^^iiates,  cfaurcht-rates,  &e.  which  are  natural 
charges  on  the  tenant  (n). 

The  :mere  exhibition  of  a  plan  of  a  new  atr^et,  al  the 
tfane  of  the  sale  of  a  piece  of  grcmnd  to  build  a  house  in 
the  line  of  the  intended  street,  does  not  amount  to  an 
impUed  contract  to  execute  the  improvements  exhibited 

(to)  Granger  v.  Worms,  4  Camp,      of  Ancaster,    Ambl.  237 ;   2  Ves. 
Ca.  83.  500. 

(n)  Earl  of  Tyrconnel  v.  Duke 

on 
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on  the  plan,  where  the  written  contract  is  silient  on  that 

head(o). 

Where  the  timber  and  other  trees  are  to  be  taken  by 
tbe  purchaser  at  a  valuation,  it  should  be  stated  accurately 
ht  what  trees  he  is  to  pay. 

In  a  case  where  there  were  several  lots,  it  was  stated 
after  two  of  them,  that  the  timber  on  them  was  to  be  paid 
br.  Hie  particulars  were  silent  as  to  the  timber  on  the 
other  lots,  which  was  of  considerably  greater  value ;  but 
there  was  a  ^neral  condition  that  all  the  timber  and  tim- 
ber-like trees,  down  to  i  ^.  per  stick  inclusive,  should  be 
tBj[en  at  a  &ir  valuation.  The  purchas^^  of  the  lots,  to 
which  no  statement  was  annexed,  claimed  the  timber 
without  paying  for  it ;  and  the  Master  of  the  Rolls  thought 
&at  a  purchaser  might  be  so  faiiiy  impressed  with  that 
idea,  Hotwidistanding  the  general  condition,  that  he  re* 
faaed  to  compel  hiin  to  perform  the  contract  iatccording  t6 
the  sefler^s  construction  (p). 

But  although  it  should  be  merely  stipulated  that  the 
purchaser  shall  pay  for  timber,  yet  he  must  pay  for  trees 
not  strictly  timber,  if  considered  so,  according  to  the 
OQstcmi  of  the  cothntry  (g). 

It  is  proper,  aiso>  to  make  some  provision  as  to  articles 
DM  piroperly  fiictilres.  Lord  Hardwicke  said,  that  if  ^  man 
0db  ^  house  where  there  is  a  copper,  or  a  brew-house 
where  there  ore  utensils,  unless  there  was  some  conside- 
ration given  for  them,  and  a  valuation  set  upon  them, 
they  would  not  pass  (r). 

When  the  title-deeds  cannot  be  delivered  up,  some 

(o)  Feoffea  Of  Herfottli  Hmi^-  2  P.  Wb».  (K)1  ;    Anon.  Cfa.  d^ 

M  v«  OibsoR>   2  Dow.  301 ;  see  My,   ISOS^   Rilibbett  v.    Rackes 

ComptoD  V.  Richai^  1  Price,  27^  Woodiidl,  L.  and  T.  219.  5th  €9d. 

(f)  HiggiitBon  V.   Clcmesy  15  and  see  Aubrey  v.  Usher,  10  East, 

(q)V^  M*  CfaKbdoa  v.  Talbot,         (r)  Exparte  QuHicey,  1  Atk.47S. 

provision 
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provision  should  be  made  as  to  the  expense  of  the  attested* 
copies,  and  the  covenants  to  produce  them,  which  will 
otherwise  fall  upon  the  vendor  (s) ;  and  where  the  estate 
is  sold  in  many  lots,  and  the  title-deeds  are  numerous, 
nearly  the  whole  purchase-money  may,  perhaps,  be  eX" 
hausted.  In  one  case,  the  lots  were  more  than  200,  and 
the  copies  came  to  2,000/. 

If  the  estate  is  leasehold,  and  the  vendor  cannot  pjpo-. 
cure  an  abstract  of  the.  lessor  s  title,  this  fact  should  be 
stated  in  the  conditions  (t). 

A  purchaser  of  a  leasehold  estate  must  covenant  with  the 
vendor  to  indemnify  him  against  the  rent  and  covenants 
in  the  lease,  although  he  is  not  expressly  required,  to  do  so 
by  the  conditions  of  sale  (a:) ;  and  it  will  not  vary  the  case 
that  he  is  not  entitled  to  any  covenants  for  tide ;  for  ex- 
ample, where  the  sale  is  by  an  executor  of  an  assignee  (jf) ; 
but  assignees  of  a  bankrupt  selling  a  lease  which  was 
vested  in  him,  cannot  require  the  purchaser  to  enter  into 
such  a  covenant  for  their  indemnity  or  the  indemnity  of 
the  bankrupt  (z). 

And  although  a  purchaser  is  not  required  by  the  con- 
ditions of  sale,  to  give  an  indemnity  against  the  rent  and 
covenants,  and  an  assignment  is  actually  executed  without 
any  indemnity  being  given ;  yet,  even  a  verbal  agreement 
by  the  purchaser,  before  the  sale,  to  secure  such  indem- 
nity, will  be  carried  into  a  specific  execution,  if  it  be 
distinctly  proved  (a). 


(«)  Dare  V.  Tucker,  6  Ves.  jud.  chaser  of  an  equity  of 

460 ;  and  Berry  v.  Yoang,  2  Esp.  to  indemnify  the  vendor  againat 

Ca«  C40y  a.  See  poii^  c.  9.  the  oiortgage-iiioney. 

(#)  See  poii^   ch.  7 ;    and  see  (^)  Staines   v.  Morris,   X  Ves. 

Denew  v.  Deverell,  S  Campb.  451.  and  Beam.  S. 

(x)  See  Pember  v.  Mathers,  1  (z)  Wilkins  v.  Fry,  1  Mer.  244. 

Bro.  C.  C.  52 ;  and  see  post,  ch.  4,  (a)  Pember  v.  Mathei9,  1  Bro. 

as   to    the  obligation  of  a   pur-  C.C.  52;  andseefof^,  ch.  9. 

Where 
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imiare  a  vendor  is  only  an  assignee  of  a  leaseliold 
^siBtey  and  is  not  bound  by  covenant  to  pay  the  rent,  and 
perform  die  covenants  in  the  lease,  his  liability  to  do  so 
ceises  upon  his  assigning  the  estate  over  (&),  and  conse-^ 
qaeudy,  in  such  case,  there  is  not  any  thing  for  a  pur- 
chaser to  indemnify  against ;  unless  it  should  be  consi- 
dered dmt  an  assignee  is  bound  to  indemnify  his  assignor 
nguaut  Ae  rent  and  covenants  under  ah  implied  contract 
-^-a  question  which  has  been  discussed,  but  not  I  believe 
decided. 

It  riiould  always  be  stated  in  the  conditions,  that  thci 
ocAveyaxice  shall  be  prepared  by  and  at  the  expense  of 
die  pmrchaser  (c). 

The  usual  condition,  **  that  if  the  purchaiser  shall  fSedl 
to  comply  with  the  conditions,  the  deposit  shall  be  forfeited, 
and  the  proprietors  be  at  liberty  to  re-sell  the  estate ;  and 
the  deficiency,  if  any,  by  such  sale,  together  with  all 
chaiges  attending  the  same,  shall  be  made  good  by  die  de- 
iaulter,**  should  never  be  omitted.  It  forms  a  lien  on  the 
estate  for  the  purchase-money,  &c.  and  if  the  purchaser 
do  not  comply  with  the  conditions,  the  vendor  may,  by 
Tirtue  of  diis  stipulation,  re-sell  the  estate,  and  recover  the 
deficiency  and  charges  from  the  purchaser  (d).  And  if  the 
money  produced  by  the  second  sale  exceed  the  original 
purchase-money,  the  purchaser  who  has  violated  the 
agreement  will  not  be  entitled  to  the  surplus,  but  die 
▼eodor  himself  will  be  entided  to  retain  it 

A  stipulation  in  a  contract  that  in  case  the  vendor  can- 

(I)  See  1  Treat.  £q.  2ded.  p.  juo.  04;  aod  lee  Moie  v.  Mat- 

350,  and  FonbL  n.  (y)  ibid. ;  and  thews,  3  Ves.  jnn.  270;   Merteas 

ne  Tkylor  v.  Shnin,    1  Bot.  and  v.  Adcock,  4  Eap.  Cat.  251 ;  ied 

NL  81.  vide  7  Ves.  jun.  275 ;  see  Greaves 

(c)  SsefPOffy  cli.  4.  V.  Ashlio,  3  Camp.  466. 

(d)  Eg  farte   Hunter,    6  Ves. 

D  npt 
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not  deduce  a  good  title,  or  if  die  purchaser  shall  not  pay 
the  money  on  the  appointed  day,  the  agreement  ahaU 
be  void,  does  not  enable  either  party  to  vitiate  the  agree- 
ment, by  refusing  to  perform  his  part  of  it :  the  seller  may 
avoid  the  contract,  if  the  purchaser  do  not  pay  the  .man^> 
the  purchaser  may  avoid  it,  if  the  seller  do  nott  i^ake  a 
title ;  or  the  contract  will  be  void,  if  the  sdler  (:annol  make 
a  title ;  but  it  it  is  not  sufficient  for  him  to,  soff  that  he 
cannot  (e). 

If  the  purchaser,  after  breaking  the  condition,  become 
bankrupt,  and  the  estate  is  re-sold  at  a  loss,  the  expenses 
of  the  sale,  &c,  being  in  the  nature  of  unliquidated  da- 
mages, cannot  be  proved  under  the  coipmission ;  but  aa 
the  vendor  has  a  lien  on  the  estate,  he  may  apply  the 
money  produced  by  the  last  sale  of  the  estate,  fint,  19 
payment  of  those  articles  which  it  is  just  he  should  receive^ 
hut  which  he  could  not  prove  under  the  banknq)tcy; 
then,  towards  payment  of  the  original  purchaae-money ; 
and  the  balance  may  be  proved  under  the  commission  (/). 

In  a  recent  case  (^),  a  leasehold  house  and  furniture 
had  been  sold  for  4,370/.  and  the  assignment  was  executed^ 
but  neither  it  nor  the  lease,  nor  possession,  had  been  delir 
vered ;  and  the  puridiaser  declining  to  complete  the  con; 
tisftct,  the  sellers  brought  an  action  and  recovered  the  whole 
amount  of  the  purchase-money^and  costs.  The  purchaser 
became  a  bankrupt,  and  the  assignees  took  possession  of 
the  house.  The  seller  then  sold  the  house  and  ftimitur^ 
at  a  considerable  loss ;  and  Lord  Eldon  considered  that 
they  were  entitled  to  a  lien  for  the  amount  of  the  sale 
and  costs,  and  to  a  proof  for  the  difference,  although  it  was 
insisted  that  they  were  concluded  by  their  action. 

(0  Roberts  v.Wyatt,  2  Tiaun.  268.     95,  n.;  1  Cooke,  123. 
(/)  Ex  parte  Hunter,    6  Ves.         (g)  Ex  parte  Lord  Seifeith,  1 
jun.  Q4 ;   Bowles  v.  Rogers,  ibid.     Rose,  306. 

The 
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Tk^  CQnditioii  whi^b  hM  Qow  become  almost  universal, 
dutf^jr  mi^taki^  i^  th^  dlfiscriptioQ  of  the  estate,  &c.  shall 
wt  «wwl  lS^  wile,  wiU  only  g:u47<i  agM^Mt  upuUsntioQaJ 

Tliiiwas  c}eci4ed  by  Lord  EUeubprough  in  a  case 

wtwi&the  estate  wv  stiat^  in  the  partiQuJkra  to  be  about 

m  mln  frQiO  ^ora)|am.    It  turned  out  that  the  estate 

lag  |i0tiEeeii  4itw  and  four  mUjes  from  that  place.    Upion 

m  aijtiwi  ^KHight  by  the  purchaser  for  recovery  of  the 

deposit,  it  was  insisted  that  dij^  effect  of  the  nxisdescrip- 

^WKWm^9ign^  by  ik^  cpnd^tipn,  which  provided  that  no 

flIiQpr  OK  ijjiasfatiMnent  should  vitiate  the  sale.    But  Lord 

KDmbf^ngb  wd,  that  in  pases  of  this  sort  he  should 

always  f^K^Hie  m  9I9|^Q  w4  substantial  performance  of 

^  paX^iqidvi  of  8^^  unless  they  were  specifically  qua- 

Hifi^d*    M^ra  tft^fffi  vas  ^  clause  inserted,  providing  tibat 

M  Wnil'  41  (J^€t  dfifKriptiiOB  of  diie  premises  should  not  vi- 

tiall^  ^  aal%  but  an  aUowance  should  be  made  for  it 

TUt  Jh^.  icjoncieived  was  n^eant  to  guard  against  uninten- 

ttooal  finKWf^  npl  to  cwipel  the  purchaser  to  complete  the 

qqatnotif  l>e  bQ4 1>^^  designedly  misled.     His  Lordship 

ihfB^re  k^  H  tQ  the  jury,  whether  this  was  merely  an 

tHp^agp»  fitatepciiwtt  or  the  misdescription  was  wilfully 

introduced,  to  make  the  land  appear  more  valuable  from 

bawg  IP  A^  xieftg^bourhood  of  a  borough  town.     In  the 

kgm^  casfs,  tb^  contract  remained  in  force,  but  in  the 

latter  case  t)»e  plaintiff  was  to  be  relieved  from  it,  and 

WIS  entitled  to  recover  back  his  deposit.     The  plaintiff 

bad  a  verdict ;  so  that  the  jury  must  have  thought  the 

■iidomriirtirn  fraudulent  (^). 

A  bidding  at  a  sale  by  auction  may  be  countermanded 

0)  Mr  «f  Korfoik  V.  Worthy,  wid  Bea.  377;  Stewart  v.  AllU- 
1  Qvof^  Ca.  337 ;  9ee  Fenton  %^.  ton,  iMer.  96;  Trowerv.  New- 
BiowB,  uVesJun.  144;  I  Ves.      come,  3Mer*704. 

D  2  at 
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at  any  time  before  the  lot  is  actually  knocked  down  (i) ; 
because  the  assent  of  both  parties  is  necessary  to  make 

•  •        • 

the  contract  binding ;  that  is  signified,  on  the  part  of  the 
seller,  by  knocking  down  the  hammer.  An  auction  is 
not  unaptly  called  locus  pcenitentuE.  Every  bidding  is 
nothing  more  than  an  offer  on  one  side,  which  is  not  bind- 
ing on  either  side  till  it  is  assented  to.  If  a  bidding  was 
binding  on  the  bidder  before'  the  hammer  is  down,  he 
would  be  bound  by  his  offer,  and  the  vendor  would  not, 
which  can  never  be  allowed. 

The  countermand  of  a  bidding  would,  in  some  cases, 
prove  of  the  most  serious  consequences ;  and  it  might 
therefore  be  advisable  to  stipulate  in  the  conditions  of 
sale,  that  no  persons  shall  retract  their  biddings. 

Although  the  duty  is,  by  the  acts,  imposed  on  the  ven- 
dor, yet  he  is  not  restrained  from  making  it  a  condition  of 
sale,  that  the  duty,  or  any  certain  portion  thereof,  shall 
be  paid  by  the  purchaser  over  and  above  the  price  bidden 
at  the  sale  by  auction :  and  in  such  case  the  auctioneer  is 
required  to  dehiand  payment  of  the  duty  from  the  pur- 
chaser, or  such  portion  thereof  as  is  payable  by  him  un- 
der the  condition :  and,  upon  neglect  or  refusal  to  pay  the 
same,  such  bidding  is  declared  by  the  acts  to  be  null  and 
void  to  all  intents  and  purposes  (/r)  (I). 

It  is  usual  to  make  some  provision  respecting  the  pay- 
ment of  the  auction  duty,  as  that  the  vendor  and  pur- 

(t)  Payne  v.  Cave,  3  Term  {k)  17  Geo.  III.  c.  50.  s.  S. 
Rep.  148.  See  7  Ves-jun.  345. 

(I)  This  provision  seems  very  objectionable.  It  might  be  contended, 
that  if  a  purchaser  disliked  his  bargain,  his  refusal  to  pay  the  auction  duty 
would  annul  the  sale,  and  throw  the  whole  expense  attending  it  on  the 
vendor,  whose  estate  would  still  remain  unsold.  If  there  be  any  foimda* 
tion  for  this  argument^  the  clause  in  question  should  not  be  permitted  io 
stand  in  its  present  shape. 

chaser 


AND    PRIVATE    CONTRACT.  37 

diuser  shall  pay  it  in  equal  moieties;  and  indeed,  where 
the  purchase-money  is  liable  to  the  duty,  a  stipulation  of 
this  nature  should  never  be  omitted,  unless  the  vendor  in- 
tend to  pay  the  whole  duty  himself.  If  the  seller  cannot 
Httke  a  title,  the  purchaser  can  recover  from  him  the  auc- 
tion duty  which  he  has  paid  (/). 

The  other  provisions  which  ought  to  be  inserted  in  con- 
ditions of  sale,  are  so  well  known  as  not  to  require  notice. 


IV.  It  frequently  happens  that  estates  advertised  to  be 
sold  by  auction,  are  sold  by  private  contract,  instead  of 
being  brought  to  the  hammer,  and  the  sale  is  not  an- 
nounced to  the  public  till  the  day  fixed  for  the  auction, 
and  even  sometimes  not  till  the  auctioneer's  appearance  in 
&e  auction  room.  Notice  of  an  intended  sale  by  auction 
is  said  to  be  a  contract  with  all  the  world :  and  the  parties 
to  whom  the  notice  is  addressed  ought  not  to  be  put  to  the 
expense  and  trouble  of  attending  the  auction  unless  the 
sale  is  to  take  place.  It  should  be  stated,  therefore,  in  the 
advertisements,  that  the  estate  will  be  sold  by  auction  at 
the  place  and  time  fixed  upon,  unless  previously  sold  by 
private  contract ;  in  which  case  notice  of  the  sale  shall  be 
immeiUatefy  given  to  the  public :  and  notice  should  be  given 
accordingly. 

If  an  auctioneer  sell  an  estate  without  a  sufficient  au- 
diority,  so  that  the  purchaser  cannot  obtain  the  benefit  of 
his  bargain,  he  (the  auctioneer)  will  be  compelled  to  pay 
all  the  costs  which  the  purchaser  may  have  been  put  to, 
and  the  interest  of  the  purchase-money,  if  it  has  been  un- 
productive (m). 

0  Cane  v.  Baldwin,    1  Stark.     Dyke,  MS.  App.  Nos.  7  and  8 ; 
05.  and  see  Nebon  v.  Aldridge,  2  Stark. 

(•)  Bratt  V.  EUia,  MS. ;  Jones  v.     435. 
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If  an  attorney  or  agent  bid  ttioye  tot  ah  tlBtkf^  ibm  %# 
was  empowered  to  do>  he  him^M*  Would  be  Illdble ;  but 
it  seems  that  his  principal  would  liOt  (n).  But  tlttlete  lib 
were  expressly  limited  as  to  price,  and  not  enabled  t6  go 
beyond  the  limits  of  his  authority,  his  prindpal  would  be 
bound  (o). 

Where  the  principal  denies  the  authoriQr,  and  thd  agfent 
is  compelled  to  perform  the  agreement  himself,  becStnS6r 
he  cannot  prove  the  commission,  he  may  afterwards  file  a 
bill  against  his  principal ;  and  if  the  principal  deny  the 
authority,  an  issue  will  be  directed  to  try  the  fact ;  and  if 
the  authority  be  proved,  fhe  principal  will  be  compelled 
to  take  the  estate  at  the  sum  which  he  authorized  the  agent 
to  bid  (jo). 

If  an  auctioneer  give  credit  to  the  vendee,  or  take  a 
bill,  or  other  security,  for  the  purchase-money,  it  is  en- 
tirely at  his  own  risk:  the  vendor  can  compel  him  to 
pay  the  money  (y).  As  between  an  agent  for  the  seller 
and  a  purchaser,  it  seems  that  an  agent  with  an  undisclosed 
principal  may  vary  the  terms  of  payment  after  the  sale  is 
completed,  the  principal  may  interfere  at  any  time  be- 
fore pa3nnent,  but  not  to  rescind  what  has  been  before 
done.  This  is  essential  to  the  safety  of  purchasers*  But 
if  a  man  sell,  acting  as  a  broker,  the  moment  the  sale 
is  completed  he  is  functus  officii.  The  terms  of  the  con- 
tract cannot  then  be  altered  excejtJt  by  the  authority  of  the 
principal  (r). 

If  a  purchaser  pay  his  money  to  the  agent  of  the  vendor 
before  the  time  when  the  latter  is  autliorized  to  receive 

(n)  See  Ambl.  498 ;    10  Ves.  {q)  WilUams    v.    Millington,  1 

J"°-  ^^'  Hen.  Blackst.  81 ;  see  WUtahire  v. 

(0)  Hicks  t;.  Hankin,  4  Esp.  Ca.  sims,  1  Camp.  N.  P.  258. 

114.  See  Easi  India  Contoany  f .  '^     „,    , ,            ,^  ,   , 

Hensley,  1  Esjp.  Ca.  112.  ('')  ^^  Blackburn  v.  Scholfes,  2 

(p)  Wyat  V.  AUen,  MS.    App.     Campb.  343. 
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it,  bi'iiiakM  Aat  agent  his  own  for  tke  puqpose  of  paying 
orer  the  money  to  tlie  riglit  owner  (^. 

Hie  ttnctiotieer  should  not  part  with  the  deposit  until 
Ihi  sale  h^  carried  into  effect  (^);  because  he  is  considered 
ai  a  stakeholder,  or  depositary  of  it  (t«).  In  a  late  case, 
where  the  auctioneer  was  also  the  attorney  of  the  sdler, 
and  paid  orer  the  money  to  the  seller,  after  he  kaew  that 
ohjectioiisto  the  title  had  been  raised,  an  action  against  him 
fiir  the  deposit  was  sustained,  but  the  judges  cautiously 
abstained  from  pointing  out  the  duty  of  an  auctioneer  in 
any  other  case  (v). 

if  both  ike  parties  claim  the  deposit,  the  auctioneer  may 
ik  a  InU  of  interpleader,  and  pray  an  iigunction^  which 
will  be  gnoited,  npon  payment  into  court  of  the  deposit, 
mnns  ihe  anction  du^  (u;). 

But  i^  upon  a  bill  filed  for  an  injunction,  the  Court  or- 
der the  dqiosit  to  be  paid  into  court,  it  will,  it  seems,  be 
ifier  deducting  his  charges  and  expenses  (a:'),  although 
perhaps  this  deserves  re-consideration ;  for  the  purchaser's 
dqposit  may  not  ultimately  be  the  fund  out  of  which  the 
fltieticaeer's  chaises  are  to  be  paid ;  but  this  is  done  with- 
out prejudice  to  any  question  as  to  so  much  of  the  de- 
peist  as  is  retamed  (^); 

la  a  case  where  1,000/.  was  paid  as  a  deposit  to  aji,  auc- 
tioneer,  according  to  the  conditions  of  sale,  and  the  vendor 
opposed  two  motions  by  the  purchaser,  in  an  original  and 
croas^cause  filed  concerning  the  contract,  for  payment  of 

(#)  See  Parnther  ??.  Gdtakill,  IS  («)  See  Edwardt   v.    Hodding, 

East,  432.  5  Taunt.  S15;  1  Manb,  377^ 

(0  Borroagh  v.  Skinner,  5  Burr.  (p)  Farebrother  v.  Prattent,  5 

Wd ;  Berry  v.  Young,  2  Esp.  Ca.  Price,  303. 

Mo,  n. ;  Spurrier  v.  Elderton,  5  (x)  Annesley  v*  Muggridge,    1 

lap.  Ca.  1 ;  and  see  pasty  ch.  10.  Madd.  593. 

(•)  Jones  V.   Edney,  car.  Lord  (5/)    Yates  v.  Farebrother,    4 

Qkaborough,  4  Dec.  1812.  Madd.  239. 
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the  deposit  into  court,  and  the  auctioneer  became  a  bank^ 
rupt,  the  loss  was  holden  to  fall  on  the  vendor,  al&ougb 
the  second  motion  had  succeeded,  and  the  day  named  for 
payment  of  the  money  into  court  was  subsequent  to  the 
bankruptcy  (z).  And  perhaps  a  loss  by  the  insolvency  of 
the  auctioneer  will,  in  every  case,  fall  on  the  vendor,  who 
nominates  him,  and  whose  agent  he  properly  is  (a). 

And  unless  an  auctioneer  disclose  the  name  of  his  prin- 
cipal, an  action  will  lie  against  him  for  damages  on  breach 
of  contract  (b). 

If  an  auctioneer  do  not  insert  usual  clauses  in  the  coot- 
ditions  of  sale,  whereby  the  sale  of  the  estate  is  defeated, 
he  cannot  recover  any  compensation  from  the  vendor  for 
his  services  :  and  it  is  immaterial  that  he  read  over  the 
conditions  of  sale  to  the  seller,  who  approved  of  diem. 
The  same  rule  of  course  applies  to  negligence  generally  on 
the  part  of  the  auctioneer,  whereby  the  sale  is  defeated  (c). 

Where  a  man  is  completely  the  agent  of  the  vendor,  a 
payment  to  him  is  in  law  a  payment  to  the  principal ;  and 
in  an  action  against  the  latter  for  recovery  of  the  d^Kmt, 
it  is  immaterial  whether  it  has  actually  been  paid  over  to 
him  or  not  (d). 

It  may  here  be  remarked,  that  a  deposit  is  considered 
as  a  payment  in  part  of  the  purchase-money  (e),  and  not 


(z)  Brown  v.  Fenton,  et  e  cant. 
Rolls,  23  Juna  1807,  MS. ;  S.  C. 
14Ve8.jtin.  144; 

(a)  See  2  U.  Blackst.  592;  13 
Vce.jiin.  602;  14Ve8.  jun.  150; 
Annedey  v.  Muggridge,  1  Madd. 
593;  Smith  v.  Uoyd,    1   Madd. 

ai& 

(Jb)  Hanson  v,  Roberdeau,  Pcake's 
€a.  120;  see  Simon  v.  Motives,  3 
Burr.  1921;    Owen  v.  Goocli,  2 


Esp.  Ca.  567 ;    12  Ves.  job.  352. 
484. 

(c)  Denew  t>.  Devendl,  3 
Campb.  451. 

(d)  Duke  of  Norfolk  v.  Worthy, 
1  Camp.  N.  P.  337. 

(e)  Pordage  t^.  Cole,  1  Saund* 
319;  see  Main  v.  Melbonrn,  4 
Ves.  jun.  720;  KliniCz  v.  Suny, 
5  Esp.  Ca.  267 ;  Ambroae  v.  Am- 
brose, 1  Cox,  194. 

as 
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u  a  mere  pledge ;  which  was  also  the  rule  of  the  civil 
law,  where  money  was  given ;  but  if  a  ringi  &c  was  given 
hj  way  of  earnest,  or  pledge,  it  was  to  be  returned  (/). 

I^  pending  a  suit  for  specific  performance,  a  deposit  be 
kid  out  in  the  public  Amds  under  the  authority  of  the 
Court,  it  will  be  binding  on  both  vendor  and  vendee ; 
and,  if  laid  out  without  opposition  by  the  seller,  it  must  be 
presumed  to  be  with  his  assent ;  and,  in  either  case,  he 
must  take  the  stock  as  he  finds  it  (g). 

If  a  purchaser  is  entitled  to  a  return  of  his  deposit,  he  is 
not  compellable  to  take  the  stock  in  which  it  may  have 
been  invested,  unless  such  investment  were  made  under 
the  authority  of  the  Court,  or  with  his  assei^t.  And  an 
assent  will  not  be  impUed  against  a  party  because  notice 
was  given  to  him  of  the  investment,  to  which  he  made  no 
reply  (A).  Therefore,  where  the  deposit  is  considerable, 
and  it  is  probable  that  the  purchase  may  not  be  com- 
pleted for  a  long  time,  it  seems  advisable  for  the  parties 
to  enter  into  some  arrangement  for  the  investment  of  the 
deposit 

As  a  vendor  will  not  be  subject  to  any  loss  by  die  invests 
ment  of  the  purchase-money  in  the  funds  without  his  as- 
sent, so  he  will  not  be  entitled  to  any  benefit  by  a  rise  in 
&e  funds,  although  the  purchaser  gave  him  notice  of  the 
investment;  unless  he  (the  vendor)  agreed  to  be  bound  by 
the  appropriation.  Sir  William  Grant  has  observed,  that 
a  deposit  does  not  impose  a  liability  or  responsibility  upon 
the  party  to  whom  notice  of  it  is  given ;  throvnng  upon 
him  any  risk  as  to  the  principal.  The  principal  remains 
entirely  at  the  risk  of  the  party  making  the  deposit    He 

(/)  ^^nniiis,  1. 3.  24.  teas  of  Powis,  2  Bit).  C.  C  32 ;  1 

Cox,  206. 
ii)  Poole  V.  Rudd,  3  Bro.  C.  C.         (k)  Roberts  v.  Massey,  13  Ves. 
tf ;  and  lee  Doyley  v.  the  Coud-     jun.  561. 

cannot. 
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iiBiOkoty  by  d^>ositing  the  money  with  his  bankers,  throw 
the  risk  of  their  credit  upon  the  other  parties.  They  are 
not  called  tipon  to  etpress  their  opinion  of  tiiat  bank,  or  to 
say  any  thing  upon  the  subject  There  is  no  difference 
between  that  and  a  deposit  at  the  Bank  of  England,  or  a 
conversion  of  the  money  into  stock ;  as  the  one  party 
has  no  more  right  to  make  the  olber  consent  to  have  the 
fund  laid  out  in  stock  than  in  a  private  bank  (i). 

No  objection  can  be  made  to  the  whole  of  the  deposit 
required  by  Ae  conditions,  not  being  paid  by  the  pur- 
(ihaser^  if  the  vendor,  after  the  sale,  agree  to  accept  a  less 
sum  (*). 

Although  the  deposit  be  forfeited  at  law,  yet  equity 
will,  in  general,  relieve  the  purchaser,  upon  his  putting  the 
vendor  in  the  same  situation  as  he  would  have  been  in  had 
the  contract  been  performed  at  the  time  agreed  upon(/). 
But  if  li  bill  by  a  purchaser  for  a  specific  performance  is 
dismissed,  the  Court  cannot  order  the  deposit  to  be 
returtied :  as  that  would  be  decreeing  relief  (m). 

It  is  well  settled,  that  assignees  of  a  bankrupt  are  not 
bound  to  take  what  Lord  Kenyon  calls  a  damnosa  hderi- 
^dSy  property  of  the  bankrupt^  which  so  &r  from  being 
valuable,  Wotdd  be  a  charge  to  ihe  creditors ;  but  they  may 
tttake  fliMr  etettiont  if,  however,  they  do  elect  to  take 
the^pfro^ity,  fh^y  caimot  afterwards  renounce  it,  because 
it  turns  6tit  to  be  a  bad  bargain  (n).  l^is  observation  is 
iMtdte  a*  ah  iMMduetion  to  a  late  ^^ase  (o),  in  which  it  was 

(i)  R(A)ert8  v.  l^laBsey,  ubi  sup. ;  Ves.  jun.  2/&. 

AtHihA  ^.  Ctiinsfiird,  2  IMad.  2S.  (M)  Bennet  College  v.  Carey,  9 

(Ic)  HiMoa  t.  RoberdeauyPeftkoTs  Bre,  C.  G.  ^9a 

Ca.  120%    See  ex  parte  Gwynne,  (n)  See  7  East,  342. 

12  Ves.  jun.  d7S ;  and   1  Campb.  (o)   Turner    v.    Richardson,  7 

Ca.  427.  East,  336 ;  Wheeler  v.  Bramab,  3 

(/)  Vernon   v.    Stephens,  2  P.  Campb.  340 ;  Copeland  v.  Stephens, 

Wms.  66 ;  Moss  r.  Matthews,  3  1  Barn,  and  Aid.  593. 

decided 


decided  that  th^  ttMigftMb  bf  k  bhxlkt^pt  cMdd  Mt  be 
charged  as  assignees  of  the  lease,  where  they  had  not  en** 
teed  into  aetOfiil  posaemoh,  but  idtr^ly  put  tip  the  property 
to  sale  by  iiiietion  without  i^ttting  to  "whom  it  bekmgfted,  at 
Ml  whose  behalf  it  wait  sold,  Wd  hO  person  bid  lit  th^  Mde  t 
{he  Court  cdnsid^red  this  H^  a  mete  ie3tp«)itn«tit  to  MHbte 
flieadsigkieM  to  judge,  wbe&er  Did  ledte  w^ire  beiH^MtQ  Of 
iiot,  and  coittp^ured  it  to  it  Tduutiou  by  &  sutveyor.  If  iht 
kssigneea  do  accept  the  property,  the  batikrupt  ii»  by  akte 
act(p)  reliered  from  the  rent  and  eot^Mts,  and  ih* 
lessor  is  enabled  in  h  i^mni^  way  to  compel  the  asii^ees 
to  make  their  election  either  to  accept  the  same  ot  delilrer 
tip  die  leiete  ahd  pOMession  of  the  estate.  Upon  thi^  pro- 
fision  Diefe  is  n  great  eonttariety  of  opinion,  whether  the 
eSbet  of  iL  dkelldmer  by  the  assignees,  is  to  vest  the  pM- 
perty  in  fbe  bfinkhlpt  Or  the  leiteof. 

tttonedintely  aftet  ^e  of  «m  e^tirie  by  anetion,  ftn  i^e>- 
ment  (g)  to  t^ompUtfe  ^e  potcbase  should  be  signed  by  the 
p^e^  ot  their  iLgecft,  beetmse  sdes  by  atictiion  df  e^tdtes 
are  i^iASak  the  Matnte  Of  fhiuds  (f) ;  and  conseqtienlSy,  ilie 
contract  eodld  not  be  enforeed  ^tgaindt  either  of  the  paMe* 
who  \Mi,  tsoit  iftgned  an  agieement.  Aithottgh  ii  tttttupnt^ 
due  tefetilL  lotk,  yet  %  di^dnet  eontniet  iiiise&  uptm  euk 
kit,  tinA  oonseqnenfly  if  no  lot  id  of  the  vdue  of  ^oL  no 

stamp  is  necessary,  although  idtog^thet  ffaey  W^  of  moie 
value  (i);  but  they  may  all  be  comprised  in  one  agreement 
The  above  observation,  in  regard  to  the  necessity  of  a 
wiiten  agreement,  of  QouHie^  applies  to  sideb  by  private 
eontMiet  (t)  i  as  indeed  do  all  the  foMgdttdg  observati<nii) 

if)  40  Om.  Hi.  C4  Mil  fk  19.  (f)  SedfOM)  dl.4k 

^exparteFomeToy,lRose,57%  <*)    JMttttMm    ¥.    HMb^   t 

mfirk  NiBon,  1  ReM,  445.  TaMt^. 

(9)  See  a  ft>itB  of «  agretneat,  ^  S^  pHit,  th.4.  See  a  iwia 

Appendix,  No.  5.  of  an  agfMrti^ni,  ApfStiiix,  Ne.  ^ 

which 
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which  do  not  in  their  nature  apply  exclusively  to  sales  by 
auction. 

As  agreements  for  sale  of  estates  are  generally  entered 
into  by  the  attomies  of  the  parties,  it  may,  in  this  place, 
be  proper  to  observe,  that  where  an  attorney  enters  into 
an  agreement  on  behalf  of  his  principal,  the  agreement 
should  be  made  and  signed  in  the  name  of  the  principal 
by  him  as  attorney:  for  if  an  attorney  covenant  in  Im 
own  name  for  himself^  his  heirSj  &c.  he  will  himself  be 
personally  bound,  though  he  be  described  in  the  instru- 
ment as  covenanting  for  and  on  the  part  of  his  prin- 
cipal (u). 

Where  an  estate  is  sold  in  lots,  whether  by  pubUc  auc- 
tion or  private  contract,  the  vendor  should  take  attested 
copies  of  the  parcels  included  in  the  different  conveyances ; 
in  order  to  satisfy  a  cautious  purchaser  of  any  part  of  the 
estate,  that  no  part  of  the  estate  bought  by  him  is  included 
in  any  of  the  conveyances  to  the  other  pturchasers. 

It  may  here  be  observed,  that  if  a  man  agree  to  get 
another  so  much  for  his  estate,  and  actually  provide  a 
purchaser  with  whom  the  owner  agrees  for  the  sale  of  the 
property,  at  the  sum  stipulated,  and  a  deposit  is  paid,  the 
first  agreement  will  be  performed,  although  the  purchaser 
cannot  perform  the  agreement  if  the  seller  let  him  off, 
and  retain  the  deposit  as  a  forfeiture  (jd). 


V.  By  a  late  act  (a?),  the  following  duties  are  imposed 
upon  every  valuation  or  appraisement  of  any  estate,  or 

(flf)  Appleton  V.  Binks,  5  East,  (o)  Horford  v.  Wilson,  1  Taunt. 

14S ;  Kendray  v.  Hodgson,  5  Esp.  \%. 

Ca.22S.  See  Duke  of  Norfolk  v.  (x)   55  Geo.  III.    c.  1S4.    See 

Worthy,    1  Camp.  N.  P.    337;  Lees  v.  Burrows,  12  East,  1. 
Bowen  v«  Morris,  2  Taunt  375. 

effects 
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effects,  real  or  personal,  or  of  any  interest  therein,  or  of 
the  annual  value  thereof;  viz.  where  the  amount  does  not 
exceed  50/.  a  duty  of  2^.  6d.;  where  it  exceeds  50/.  but 
does  not  exceed  100/.  a  duty  of  5^.;  where  it  exceeds 
100/.  and  does  not  exceed  200/.  a  duty  of  10^.;  where  it 
exceeds  200/.  and  does  not  exceed  500/.  a  duty  of  15^.; 
and  where  it  exceeds  500/.  a  duty  of  20^. 


CHAP. 


[    *6    ] 


CHAPTER  II. 

OF  SALES   UNDER  THE   AUTHORITY  OF  THE  COURTS  OF 

EQUITT. 


SECTION  I. 

Of  the  Proceedings  from  the  AdvertUements  to  the 

Conveyance. 

We  have  already  seen,  that  sales  under  the  decrees  of 
the  Court  of  Chancery,  or  Exchequer,  are  not  liable  to 
the  auction  duty,  and  that  public  notice  of  a  vendor's  in- 
tention to  bid  for  the  estate  is  not  necessary,  where  a  single 
bidder  is  employed  to  prevent  the  estate  from  being  sold 
at  an  under  value ;  it  follows,  that  no  notice  need  be  given 
previously  to  the  sale  of  an  estate  under  a  decree,  of  the 
vendor's  intention  to  buy  in  the  estate,  if  a  particular  price 
be  not  bid  for  it.  At  the  same  time,  it  must  be  observed, 
that  where  a  fraud  is  committed  on  the  purchaser  by  puflf- 
ing  at  the  sale,  it  cannot  be  supported,  any  more  than  a 
sale  by  auction  under  similar  circumstances  (^) ;  but  the 
Court  will,  in  a  proper  case,  authorize  a  bidding  to  be  re- 
served, and  to  be  made  one  of  the  conditions  of  sale  (z). 

Where  an  estate  is  directed  to  be  sold  before  a  Master, 
the  particulars  of  sale  are  prepared  by  the  plaintiflTs  solici- 
tor :  after  they  are  allowed  by  the  Master,  the  advertise- 
ment for  sale  must  be  prepared,  either  by  the  plaintiff's 
solicitor,  or  by  the  Master's  clerk,  and  the  signature  of  the 

(y)  Vide  iupra^  p.  20. 

(2)  Jervoise  v.  Clarke,  I  Jac.  k  Walk.  389. 

Master 
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Master  must  be  obtained  to  authorize  tibe  insertion  of  the 

adrertisements  in  the  Grazette.  There  are  always  two  a4* 
vertisements  (a) :  in  the  first,  no  time  is  appointed  for  the 
ale.  About  three  weeks  or  a  month  after  the  insertion  of 
tbe  first  advertisementi  a  warrant  must  be  taken  out  to  fix 
atime  for  the  sale,  and  itmustbe  served  on  all  the  parties' 
clerks  ia  court  The  warrant  being  attended,  th?  Master, 
with  the  approbation  of  all  parties,  will  fix  the  time ;  and 
die  seoond  advertisement  which  is  usually  called  the  pe- 
lemptoiyadvertisttnent,  stating  the  time,  inust  then  b^  pr^ 
paredt  bjdA  inserted  in  the  Gazette  (fi).  The  estate  may 
be  sold  either  before  the  Master ;  or,  if  from  the  situa-^ 
turn  and  nature  of  the  estate,  the  sale  ought  not  to  take 
place  in  town,  it  m»y  be  sold  in  the  country  before  the 
luster's  deik,  or  any  other  person  authorized  by  the 
Master  (c). 

The  plaintiff's  solicitor  should  attend  at  the  sale,  whid^ 

is  conducted  in  ilbe  following  manner :  The  Master's  clerk 

pNfiares  a  particular  of  the  lots  to  be  sold,  with  spapes 

between  each  lot    The  lots  are  successively  put  up  at  9^ 

price  offered  by  any  person  present,  and  every  bidder  must 

agn  \m  name  and  the  sum  he  offers,  in  the  space  on  the 

pirticiilar,  under  the  lot  for  which  he  bids ;  and  formor^ 

ai.  bd.  was  paid  to  the  Master's  clerk  for  eveiy  bidding ; 

bat  that  regulatioii,  which  had  a  tendency  to  damp  the 

sale,  has  lately  been  very  properly  abolished,  and  in  lieu 

rf  the  half-crowns,  a  sum  is  allowed  to  the  clerk,  as  part 

of  the  expenses  attending  the  sale.    The  best  bidder  is  of 

CQone  declared  the  purqha^er.    If  any  lots  are  not  soldj^ 

tbey  Mift  bn  uga^i  advertised  for  sale  (d). 

(«)2Fowl.  Prac.  305.  (c)  See  2  Fowl.  Prac.  305. 

(^8ee  1  T\iraer'»  Practice  by         (rf)  Sec    1  Turn.  Prac.  129;  2 
Ven.  127.  Fowl.  Prac.  306,  307. 

funds, 


i 
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The  payment  of  a  deposit,  and  the  investment  of  it  in  the 
funds,  are  governed  by  the  same  rules  as  are  adhered  to 
where  the  contract  is  between  party  and  party  (e). 

The  Court  will,  on  motion,  discharge  the  purchaser,  and 
substitute  any  other  person  in  his  stead ;  but  this  will  not 
be  done  unless  such  person  pay  in  the  money,  and  an  affi- 
davit  be  made  that  there  is  no  under-bargain ;  for  the  new 
purchaser  may  give  the  otiber  a  sum  of  money  to  stand  in 
his  place,  and  so  deceive  the  court  (/).  Formerly  the 
practice  seems  to  have  been  to  require  tibe  consent  of  all 
the  parties  in  the  cause,  as  well  as  the  consent  of  the  ori- 
ginal purchaser  (g). 

Although  more  of  an  estate  is  sold  than  is  necessary  for 
the  purposes  of  the  trust  by  virtue  of  which  the  decree  Wlwi 
made,  yet  the  purchaser  can  make  no  objection  to  it,  the 
decree  being  a  sufficient  security  to  him,  as  it  icannot 
appear  but  that  it  was  right  to  sell  the  whole.  If,  how- 
ever, the  decree  were,  that  the  Master  should  sell  Greeif*'' 
acre,  and  he  sells  Blackacre,  an  objection  to  the  sale  would 
be  good  (h) ;  although  it  seems  that  it  may  be  laid  down 
as  a  general  rule,  that  a  purchaser  shall  not  lose  the  bene^ 
fit  of  his  purchase  by  any  irregularity  of  the  proceedings 
in  a  cause  ( i).  If  a  decree  is  obtained  by  fraud,  it  may,  of 
course,  be  relieved  against  (k) ;  and  it  has  been  said  that  k 
purchaser  is  bound  to  see,  that,  at  least  as  far  as  appears  <m 


(e)  Vide  ittpra^  p.  41 ;  AmbroM 
V.  Ambrose,  1  Cox,  194. 

(/)  Rigby  V.  M'Namara,  6  Ves, 
j\in.  515 ;  Vale  v.  Davenport,  6 
Ves.  juo.  615. 

{g)  Mathews  v.  Stubbs,  2  Bro. 
C.C.  291. 

(A)  Lutwych  v.  Winford,  2  Bro. 
C.  C.  248. 

(i)  Lloyd     V.    Johnes,    9  Ves. 


juD.  37 ;  Curtis  v.  Price,  12  Ves. 
jun.  89|  Bennett  v.  Hamdlli  S 
Scho.  and  Lef.  566;  Buifce  fpu 
Crosbie,  1  Ball  and  Beat.  4S9; 
Lightbume  v.  Swift,  2  Ball  and 
Beat.  207.  See  Baker  v.  Morgan, 
2  Dowe,  526. 

(k)  Kennedy  v.  Daly,  1  Schoales 
and  Lefroy,  355 ;  Gifiard  v.  Hortf 


ib 
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the&ceoftbe  proceedings  before  the  Court,  there  isnofraud 
in  the  case  (/) ;  but,  if  the  Court  itself  is  imposed  upon,  it 
would  be  a  strong  measure  to  inqdy  notice  of  the  fraud  to 
die  purchaser,  from  the  very  proceedingis  before  the  Court 
But  a  person  having  a  legal  lien,  as  a  judgment  creditor 
not  coming  in  under  the  decree,  would  not  be  bound  by  it, 
andmig^tproceed  against  the  purchaser,  unlesshe  obtained 
a  legal  interest  overreaching  the  lien;  in  which  case  the 
daim  being  merely  in  equity,  the  Court  would  protect  the 
purchaser  buying  under  its  decree  (m),  or  rather  would 
not  lend  its  aid  to  the  judgment  creditor  against  him. 

In  sales  by  auction  or  private  c^reement,  the  contract  is 
complete  when  the  agreement  is  signed ;  but  a  different 
rale  prevails  in  sales  before  a  Master ;  the  purchaser  is  not 
considered  as  entided  to  the  benefit  of  his  contract  till  the 
Master's  report  of  the  purchaser's  bidding  is  absolutely 
confirmed ;  and  I  shall  now  proceed  to  show  what  steps  a 
purchaser  must  take  to  obtain  an  absolute  confirmation  of 
the  Master's  report. 

The  pmrchaser  must  first,  at  his  own  expense,  procure 
a  report  from  the  Master,  of  his  being  the  best  bidder  for 
the  lot  he  has  purchased.  After  the  report  is  filed,  and 
an  office-copy  of  it  taken  by  the  purchaser,  he  must,  at 
bis  ovm  expense,  apply  to  the  Court  by  motion,  of  which 
no  notice  need  be  given  (/i),  that  the  purchase  may  be  con- 
firmed. Upon  this  application  the  order  will  be  con- 
firmed nisi  (o),  that  is,  unless  cause  be  shown  against  the 
laiM  in  eight  days  after  service.  The  purchaser  must,  at 
his  own  expense,  procure  an  office-copy  of  this  order  from 
^  Register.  If  no  cause  be  shown  within  the  eight  days, 
die  purchaser  must,  at  his  own  expense,  apply  to  the  Court 

Q)  Gore  V.  Stacpole,  1  Dowe,  30.         (n)  See  Parker's  Analysis,  141. 
(«)  Barrett  v.   Blake,    2  Ball        4p)  For  a  form  of  the  order,  sea 
ttd  Beat  354.  2  Fowler^s  Pract.  30S. 

E  to 
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to  coi^rm  the  report  absolutely,  which  will  l>e  done  6\ 
course  (j»),  on  an  affidavit  of  the  service  of  the  order  (jr), 
and  a  certificate  of  no  cause  having  been  shown.  The  o^- 
tificate  is  obtained  from  the  Register  by  application  to  Ae 
entering  clerk,  and  leaving  the  order  nisi  the  day  before. 
Notice  of  this  application  need  not  be  given  (r). 

The  bidder  not  being  considered  as  the  purcluuier  until 
the  report  is  confirmed,  is  not  liable  to  any  loss  by  fiira  or 
otherwise  which  may  happen  to  the  estate  in  the  interim  (t); 
nor  is  he,  until  the  confirmation  of  the  report,  compeUaUe 
to  complete  his  purchase  (t) ;  but  upon  the  report  beiag 
confirmed,  he  will  be  compelled  to  carry  the  contract  into 
execution  (u). 

If  the  purchaser  neglect  to  complete  his  purchajse,  the 
practice  is,  to  confirm  the  report,  and  then  if  the  pm^ 
chaser  is  supposed  to  be  responsible,  to  get  an  order  4o 
inquire  whether  the  party  can  make  out  a  good  title  (at}, 
and  if  he  can,  to  obtain  an  order  upon  the  purchaser  to 
complete  his  purchase  (y) ;  (I)  but  if  the  purchaser  is 

(jp)  For  a  form  of  the  order,  see  (0  Anon.  2  Ves.  jan.  3d5. 

2  FowWa  Pract  311.  (ti)  Barker    v.    Holfoni,    ud 

{q)  For  forms  of  the  affidavit,  Eggington  o.  Flavel,  2  Anstr.  34^ 

see  2  Turn.  Pract  503. 522;  Par-  cited. 

ker^s  Anal.  9S ;  2  Fowl.  Pract.  310.  (x)  Notice  must  be  given  of  die 

(r)  See  1  Tarn.  Pract.  129.  motion  for   this   ofder.      For   a 

(#)  Eg  parte    Minor,    11    Ves.  form  of  the  notice,  see  2  Turner, 

Jan.  550;  see  13Vee.  juR«  518;  650. 

1  Jac.  and  Walk.  639.  Cy)  See  2  Fowl  Pract.  31S.  ^aS. 

■  <U  • 

(I)  A  motion  was  made  before  Lord  Erskine,  that  the  purcha^choioiiej 
should  be  paid  in  by  the  purchaser.  The  purchaser  did  not  appear.  After 
cmmildng  die  Register,  who  had  searched  for  precedents,  and  qapiessiat 
his  onwiUkigiiess  to  do  a^y  tkii^  to  prejudice  sales  by  the  Govt,  ^ 
Chancellor  refosed  the  motion,  but  ordered  the  title  to  be  referred  to  the 
Master ;  and  then,  he  said,  if  a  good  title  could  be  made,  he  would  compel 
payment  of  the  money  according  to  the  usual  practice.  Anon.  Ch. 
22d  July,  1806,  MS. 

unable 


OF  THB   COURT   OF  BQUIXT*  SI 

unaUtt  to  complete  his  purchase,  then  on  the  report  being 
confirmed,  it  is  moved  to  discharge  him  from  the  bid- 
ding (jr),  and  notice  of  this  motion  must  be  given  to  the 
poidMiser  (a).  But  a  purchaser  will  not  be  permitted  to 
bide  the  Court;  and  Aerefore,  instead  of  discharging 
the  purchaser  from  his  bidding,  the  Court  will,  if  required, 
ttake  nn  order  that  he  shall,  within  a  given  time,  pay  the 
money,  or  stand  committed  (b). 

Wh^i  the  report  is  absolutely  confirmed,  the  pur- 
Aaaeat  is  e&titled  to  a  conveyance  on  pajonent  of  the  pur- 
ehftse^iieKniey,  and  may,  after  giving  notice  of  his  inten- 
tkm  (c%  a|^y  to  the  Court  for  leave  to  pay  his  purchase- 
maaey  iilto  the  Bank  (d),  and  to  be  let  into  possession 
off  the  estate ;  but  this  application  should  of  course  not 
be  made  until  the  title  be  approved  of  (e).  When  the 
flBOMTjr  18  paid  according  to  the  order,  the  purchaser 
must,  at  his  own  expense,  obtain  a  certificate  of  the  pay- 
ttentof  it 

If  the  eMate  be  subject  to  an  incumbrance,  which  ap- 
pears opoQ  tke  report,  the  purchaser  should,  after  giving 
notice  of  his  intention  (/),  apply  to  the  Court  for  leave  to 
pay  off  the  charge,  and  to  pay  the  residue  of  the  purchase- 
mmey  into  &e  Bank.  But  where  an  incumbrance  on  the 
estate  does  not  appear  on  the  report,  and  any  of  the  par- 
ties refuse,  or  are  incompetent  to  consent,  a  purchaser  can- 
not 9pp\y  any  part  of  his  purchase-money  in  discharge  of 

(z)  Cmuiinghaiii  v,  Williams,  2  (d)  For  the  mode  of  paying  the 

Antr.  344.  money  into  the  Bank,  see  1  Turn. 

(fH  ibr  a  iMm  of  the  notice^  see  Praet.  210;  and  for  a  form  of  the 

fhnu  FrmCL  651.  order,  see  2  Fowl.  Pract.  513. 

(6)  Luudowo  V.    EldcartOD,  14  (e)  See  2Towl.  Pract.  317. 

V«.  JHL  512*  CO  ^01*  A  ^<^rm  of  such  notice, 

fp)  For  foraas  of  the  notice,  see  see  2  Turn.  Pract.  64S. 
«Tuni.  Pr.  647 ;  Park.  Anal.  140. 

E  2                                           the 
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the  incumbrance,  though  perhaps,  if  the  parties  be  all  com- 
petent  to  consent  and  do  consent,  it  may  be  done  (g). 

Where  two  or  more  persons  purchase  one  lot,  the  money 
must  be  paid  altogether ;  the  Court  will  not  allow  them  to 
pay  their  proportions  Separately,  on  account  of  the  confii- 
sioa  which  might  ensue  (h). 

A  purchaser  under  a  decree  is  entitled  to  be  let  into 
possession  of  the  estate  from  the  quarter-day  preceding 
bis  purchase,  paying  his  money  before  the  following  one  (t). 
But  this  rule  does  not  apply  to  a  colliery,  which'  is  coii- 
sidered  as  a  trade.  The  profits  are  settled  monthly,  and 
therefore  the  purchaser  is  entitled  to  the  profits  only  from 
the  commencement  of  the  month  in  which  he  purchased^ 
paying  his  purchase-money  in  the  course  of  that  month  (J). 

If  a  life  interest  in  stock  be  sold,  the  purchaser  is 
entitled  to  the  dividend  which  becomes  due  after  the  sale, 
although  it  falls  due  the  very  day  after  (k). 

A  purchaser  is  not  entitled  to  the  rents  for  a  period  beyond 
the  quarter-day  preceding  the  payment  of  his  money,  merely 
because  he  has  been  ready  to  complete  his  purchase,  and  had 
his  money  ready  lying  dead  in  a  banker's  hands ;  for  he  might 
havemovedto  pay  the  money  into  Court,  when  it  would  have 
been  laid  out;  and  this,  if  done  by  special  application,  would 
not  have  been  an  acceptance  of  the  title  (/). 

If  a  purchaser  enter  into  possesion,  he  will  be  compelled 
to  pay  the  money  into  Court,  although  he  entered  with  the 
permission  of  the  parties  in  the  cause.  The  Court  only  can 
give  such  permission  (m). 

(g) *•  Stretton,  1  Vea.  jun.         (j)  Wren  v.  Kirton,  8  Ves.  juo. 

266.  502. 

(A)  Dariun  v.  Marye,  1  Anst.  22.         W  ^^^^  ^-  ToWgood,  1  Jac. 

)-^  rr   •  r/i-i     ,o   ^r         ai?d  Walk.  637. 

(i)  Twigg  V.  Fifield,    13   Vea.     ^.^  ^    ,         „  ^ 

juu.  517;    see  Garrick    v.    Earl         (/)  Barker  r.  Harper,  Coop.  32, 
Camden,  2  Cox,  231 ;  vide  post,         (m)  Anon.  L.  1.  Hall,   16  July 
ch.  10.  1816,  MS. 

When 
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When.^he  report  is  absolutely  confirmed,  and  every 
thing  arranged,  the  draft  of  the  conveyance  must  be 
drawn  by  the  purchaser's  solicitor,  and  either  setded  by 
(he  Master,  if  the  parties  insist  upon  it,  or,  which  is  more 
customary,  by  a  conveyancing  counsel  of  whom  the  Mas- 
ter approves.  Sufficient  time  must  be  allowed  for  copies 
to  be  made  for  such  parties  in  the  cause  as  require  them, 
and  then  warrants  must  be  taken  out  to  proceed  on  the 
draft.  The  Master's  clerk  will,  at  the  purchasers  ex- 
pense, ingross  the  deed,  procure  the  report  or  certificate 
of  its  being  allowed,  and  then  deliver  the  deeds  to  the 
purchaser ;  and  it  is  usual  to  obtain  the  Master's  signa- 
ture to  every  skin.  The  report  must  be  filed,  and  an 
office-copy  of  it  taken  (n). 

It  is  usual,  however,  to  so  word  decrees,  that  the  draft 
shall  not  go  before  the  Master  unless  the  parties  differ. 
Where  this  mode  is  adopted,  the  business  is  transacted  in 
the  same  way  as  upon  a  sale  by  private  contract,  unless  the 
parties  cannot  agree,  in  which  case,  resort  is  had  to  the 
Master. 

When  the  deeds  have  been  properly  executed  by  all  ne- 
cessary parties,  an  affidavit  of  the  due  execution  of  them 
must  be  made,  and  filed  in  the  affidavit  office,  and  an  office- 
copy  of  the  affidavit  must  be  taken :  this  being  done,  the 
money  directed  to  be  paid  in  consequence  thereof,  may  be 
procured  in  the  usual  manner  (o). 

If  the  parties  disagree  as  to  the  necessary  parties,  &c. 
to  the  conveyance,  the  Master  will  report  his  approbation 
of  the  draft,  as  setded  by  him.  To  this  report  exceptions 
may  be  taken  (/>),  and  then  the  question  will  come  before 
the  Court  in  a  regular  way. 

(•)  1  Turn.  Pract.  145.  103;  Tipping  v.  Gartside,  2  Fowl. 

(o)  1  Turn.  Pract  145.  Pract.  328 ;  Wakeman  v.  Duchess 

ip)  Uoyd   V.    Griffith,  1  Dick,     of  Rutland,  3  Ves.  jun.  504. 

E  3  So 


54  07  SALXt  VND£E  THS  AUTHMtITT 

So  if  the  ptftiefl  differ  as  to  the  validitjr  of  the  tide  tc 
the  estate^  the  Master  must  make  his  report  upcm  the  tide^ 
to  which  exceptions  may  in  like  manner  be  taken  (^). 

If  a  purchaser  of  an  estate  mider  a  deoree  of  the  Cow^ 
after  the  absolute  confirmation  of  the  report,  and  befiure  an) 
conveyance  made  to  him,  die,  having  devised  his  interesl 
therein,  the  Court  will  order  a  conveyance  to  be  made  tc 
the  devisees,  without  the  consent  of  the  testator's  heir  wi 
law,  where  he  is  an  infant  (r). 

If  an  estate  directed  to  be  sold  before  a  Master,  is  sold  b} 
private  contract,  or  in  any  other  manner  contrary  to  the 
order  of  the  Court,  and  niot  actually  conveyed  to  the  pur- 
chaser, the  Court  will  not  take  notice  of  the  sale,  but  will 
direct  the  estate  to  be  sold  before  the  Master  according  to 
the  decree  (s).  And  a  person  who  has  notice  of  the  decree 
cannot  be  advised  to  purchase  the  estate  unless  it  be  eoU 
before  the  Master  (t) :  and  the  money  should  be  paid  into 
court  and  not  to  the  party  (u). 

If  an  estate  be  sold  contrary  to  the  order  of  the  Court, 
and  the  purchaser  had  notice  of  the  decree,  he  will  have  no 
remedy ;  but  if  he  bought  without  notice,  he  may  lecovei 
at  law  for  breach  of  the  agreement  {w). 

A  sale  before  a  Master  is  not  within  the  statute  of  frauds, 
and  after  confirmation  of  the  Master's  report  of  the  best 
purchaser,  the  sale  will  be  carried  into  effect  even  agaiast 
the  representative  of  the  purchaser,  although  he  did  not 
subscribe ;  the  judgment  of  the  Court  taking  it  out  of  the 
statute  (s). 

(q)  For  forms  of  exceptions,  see  {t)  See  2  vol.   Ca.  and   Opin. 

2  Turn.  Pract.  589.  224,  225. 

(r)  The   King   v,    Gregory,    4  («)  Set  2  Scha.  said  Let  581, 

Price,  380.  (w)  Raymond  v.  Webb,  Lofft, 

(/)  Annealey  v.  Asharst,  3   P.  66:    See  Mortlock  v.  Buller,  10 

Wma.  282.   See  and  consider  ex  Ves.jun.  314. 

parte  Hughes,  6  Ves.jun.  617.  (,r) Att.  Gen.  v.  Day,  1  Ves.  218. 

And 


ey  THE  C#UftT8  OF  BaUITT.  S3 

AM  eren  if  the  authority  of  an  agent  not  being  admutted 
cannot  be  proved,  yet  if  the  Master's  report  coidd  be  ccm- 
finiiedy  the  sale  would  be  carried  into  execution  unless 
fame  fraud  were  Droved  f  trl 


SECTION  II. 

Qfapmmg  the  Biddings^  and  ofrescmding  the  Contract. 

Thus  far  we  have  traced  a  sale  before  a  Master  where 
no  opposition  is  made  to  the  absolute  confirmation  of  the 
Master^s  report  of  the  best  bidder,  and  die  sale  is  regu- 
kiiy  concluded.  But  where  estates  are  sold  before  a 
Master  under  the  decree  of  a  court  of  equity,  the  Cotut 
ccmsiders  itself  to  have  a  greater  power  over  the  contract 
than  it  would  have  were  the  contract  made  between  party 
and  party  (z) ;  and  as  the  chief  aim  of  the  Court  is  to 
obtain  as  great  a  price  for  the  estate  as  can  possibly  be 
got,  it  is  in  the  habit  of  opening  the  biddings  after  the 
estate  is  sold.  It  seems  to  have  been  thought  that  the 
same  rule  may  be  extended  to  sales  under  a  commission 
of  bankruptcy  (a).  This,  however,  never  has  been  done, 
nor  is  there  any  reason  to  apprehend  that  so  mischievous 
an  extension  of  the  rule  will  ever  take  place. 

Where  a  person  is  desirous  of  opening  a  bidding,  he 
must,  at  his  ovm  expense,  apply  to  the  Court  by  motion 
for  that  purpose,  stating  the  advance  offered.  Notice  of 
the  motion  must  be  given  to  the  person  reported  the  pur- 
chaser of  the  lot,  and  to  the  parties  in  the  cause  (b).  If 
the  Court  approve  of  the  sum  offered,  the  application  will 

(y)  Att.  Gen.  v.  Day,  1  VeB.  218.      and  Beatty,  209. 

(f)  See  1  P.  Wms.  747.  (f>)  For  a  form  <^  the  notice^  see 

(a)  Eg  parte  Partinstoo,  l^all     2  Turn.  Pract  649, 650. 

£  4  be 
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be  granted,  and  on  the  order  being  drawn  up,  entered 
and  served,  a  new  sale  must  be  had  before  the  Master^ 
The  order  is  made  at  the  expense  of  the  person  opening 
the  biddings,  and  he  must  bear  the  expense  of  paying  in 
his  deposit,  and  pay  the  costs  of  the  first  purchaser  (c\ 
and  interest  at  the  rate  of  4/.  per  cent  on  such  part  of  the 
purchase-money  as  the  Master  shall  find  to  have  lain 
dead  (d). 

Mere  advance  of  price,  if  the  report  of  the  purchase? 
being  the  best  bidder  is  not  absolutely  confirmed,  is  suf-* 
ficient  to  open  the  biddings,  and  they  will  be  opened  more 
than  once,  even  on  the  application  of  the  same  person,  if 
a  sufiicient  advance  be  offered  (e) ;  but  the  Court  will 
stipulate  for  the  price,  and  not  permit  the  biddings  to  be 
opened  upon  a  small  advance  (/) ;  and,  although  an  ad* 
vance  of  1  o  per  cent,  used  generally  to  be  ccmsidered  sufii- 
cient on  a  large  sum,  yet  no  such  rule  now  prevails  (g) ; 
but  in  the  case  of  a  sale  under  a  creditor's  suit,  the  Court 
permitted  the  biddings  to  be  opened,  upon  an  advance  of 
5  per  cent,  on  10,000/.  (A).  Biddings,  it  seems,  will  not  be 
opened,  unless  40  /.  at  least  be  offered  in  advance  (/)* 

The  determinations  on  this  subject  assume  a  very  dif- 
ferent aspect  when  the  report  is  absolutely  confirmed. 
Biddings  are  in  general  not  to  be  opened  after  confirma^ 


(c)  2  Fowl.  Pract.  318 ;  1  Tur- 
ner's Pract  131. 

(d)  This  was  directed  on  open- 
ing the  biddings  for  Gen.  Birch's 
estate,  MS. 

(e)  Scott  «7.  Nisbitt,  3  Bro.  C. 
C.  475  ;  Hodges  v.  Jones»  2  Fowl. 
Pract.  318;  see  Baillie  v,  Cbaig- 
neao,  6  Bro.  P.  C.  by  Toml.  313 ; 
Preston  v.  Barker,  15  Ves.  jun.  140. 

(/)  AnoD.    1   Ves.  jun.    453; 


Anon.  2  Ves.  jnn.  487 ;  Upton  r. 
Lord  Ferrers,  4  Ves.  jun.  7OO;, 
and  Anon.  5  Ves.  jun.  148. 

(g)  Andrews  r.  Emerson,  7  Vee; 
jun.  420;  White  v.  Wilson,  14 
Ves.  jun.  151.  See  Anon.  3  Madd. 
494. 

(h)  Brooks  r.  Snaith,  3  Ves.  and 
Bea.  144. 

(f)  Farlow  v,  Weildon,  4  Madd* 
460. 

tion 
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tion  of  the  report  (J)  :  increase  of  price  alone  is  not  suf- 
fident,  however  large,  although  it  is  a  strong  autiliary 
ai]giiment  where  there  are  other  grounds. 

hi  a  case  (Jt),  however,  before  Lord  Rosslyn,  this  rule, 
ahhoagh  so  frequently  acknowledged  and  acted  upon,  was 
not  attended  to,  but  biddings  were  opened  after  the  report 
was  absolutely  confirmed,  merely  on  an  advance  of  price. 
This  case  is  now  completely  overruled. 

But  very  particular  circumstances  may  perhaps  induce 
the  Court  to  open  the  biddings  after  confirmation!  of  the 
rqiort,  if  the  advance  be  considerable  (I). 

Thus,  in  a  case  (/)  where  the  owner  of  the  estate  (who 
joined  in  a  motion  for  the  purpose  of  opening  biddings 
after  the  report  was  absolutely  confirmed)  was  in  prison 
at  the  time  of  tiie  confirmation,  and  it  appeared  that  he 
would  have  opened  the  biddings  before  confirmation  of 
the  report  had  he  been  able,  and  had  even  directed  per- 
sons to  bid  more  than  what  the  estate  sold  for,  who  de-^ 
ceived  him,  and  an  advance  of  4,000/.  (being  more  thaa 
one-fourth  of  the  original  purchase-money)  was  offered, 
the  biddings  were  opened  on  the  deposit  of  the  4,000/. 

being  made. 

Strong  as  the  circumstances  in  this  case  were,  Lord 
Eldon,  in  a  late  case,  expressed  great  disapprobation  of  the 

(J)  2  Ves.  jun.   53 ;    Scott  v,  jan.  86 ;  and  see  his  Lordship's  de- 

Niabitty  3  Bro.  C  C.  475 ;  Boyer  cision  in  Prideaux  v.  Prideaux,  M 

V.  Blackwelly  3  Anstr.  656 ;  Pri-  sup,  when  Lord  Commissioner, 

tenx  V.  Prideaux,  1  Bro.  C.  C.  (J)  Watson  v.  Birch,  2  Ves.  jun. 

287 ;  2  Ves.  jun.  53  ;  1  Cox,  35.  51 ;  4  Bro.  C.  C.  172. 

{k)  Cbetham  v.  Grugeon,  5  Ves. 


(I)  In  Ireland,  a  sale  under  a  decree  was  actually  set  aside  after  the  pur*" 
chsser  was  put  in  possession,  and  the  conveyance  to  him  executed  and  re- 
gisteredy  because  another  person  offered  200  /.  more  than  the  purchaser 
bad  paid.  Conran  v.  Barry,  Vem.  and  Scriv.  111.  See  Ex  parte  Parting- 
ton, l  Ball  and  Beatty,  209. 

decision, 
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decision,  and  detennined  generally,  that  after  a  purchaaet 
has  confirmed  his  report,  unless  some  particular  prineqde 
arises  out  of  his  character,  as  connected  with  the  owner- 
ship of  the  estate,  or  some  trust  or  confidence,  or  hiaown 
conduct  in  obtaining  his  report,  the  bidding  ought  not  to 
be  opened  (m). 

And  Lord  Redesdale,  also,  in  a  case  before  him,  hM 
that  biddings  could  not  be  opened  after  the  report  was 
absolutely  confirmed  unless,  on  the  ground  c£  fraud  on 
the  part  of  the  purchaser.  And  he  considered  it  to  ike 
advantage  of  suitors,  to  observe  greater  strictness  in  open* 
mg  biddings,  as  it  would  procure  better  sales  (n). 

In  a  still  later  case.  Lord  Eldon  adhered  to  the  same 
rule,  and  said  that  he  could  not  do  a  thing  more  mis* 
chievous  to  the  suitors  than  to  relax  farther  the  binding 
nature  of  contracts  in  the  Master  s  office :  half  the  estates 
that  are  sold  in  the  Court  being  thrown  away  upon  the 
speculation  that  there  will  be  an  opportunity  of  purchasing 
them  afterwards  by  opening  the  biddings  (6). 

Fraud  will,  of  course,  be  a  sufficient  ground  for  opening 
the  biddings.  Therefore,  if  the  parties  agree  not  to  bid 
against  each  other  (/?),  or  a  survey  be  made  of  an  estate 
with  some  degree  of  collusion  with  the  tenants  (^),  and 
it  misrepresents  the  value  and  quality  of  the  estate,  and 
some  of  the  purchasers  are  aware  of  this  fraud  in  making 
the  survey,  and  the  owner  is  ignorant  of  it ;  or  the  pur- 
chaser of  the  estate  be  partner  with  the  solicitoif  of  the 
cause,  and  is  in  possession  of  some  particular  knowledge 
to  the  benefit  of  which  the  other  parties  were  entitled  (r) ; 

(iff)  Morice   v.    the  Bishop   of  (p)  See  2  Ves.  jun.  52. 

Dtttfaftm,  II  V€§.  jun.  ST'  (q)  Ryder  <?.  Gow^r,  0  Bm.  P.  C. 

(il)  Fc^giMl  V.  Gore,  1  SeboalM  148;  tn^ileeS  V«6.  jun.  53. 

taxi  Lefroy>  350.  (r)  Priee  t».  Muf^mi^  July   H 

<o^  White  r.  Wiboit,   14  Ves.  1754,  befbite  Lertf  Httrdwiclw.  9m 

jun.  151.  6  Bro.  f.  C.  IM  j  2  Ve».  jmn.  54. 

in 
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in  aO  ihew  cases,  the  Court  would  open  the  biddings, 
ahhongh  the  report  had  been  absolutely  confirmed. 

Whtre  die  biddings  are  opened,  the  adYance  is  ordered 
Id  be  deposited  immediately  (s)y  and  the  costs  of  the 
purchaser  to  be  paid  by  the  persons  openii^  the  bid*- 
ding8(<);  but  the  Court  will  not  direct  the  Master  to 
aDow  a  specific  expense  (u). 

If  the  biddings  are  opened,  the  estate  may  be  allotted 
for  sale  in  a  different  manner  to  what  it  at  first  was  (.r)* 

As  the  biddings  are  opened  for  the  benefit  of  the  suitor, 
na  other  person  will  be  fkvoured  in  that  respect. 

Thus,  upon  a  motion  to  open  a  bidding  of  5,03o/.  (y) 
upon  ihe  ground  of  mistake  as  to  the  time  of  sale,  and  an 
oyer-bidding  of  150/.;  the  Lord  Chancellor  refused  it, 
saying,  he  would  not  open  it  for  a  less  sum  than  500/. 
and  that  the  circumstance  that  the  bidder  was  too  late, 
was  no  ground  at  all. 

The  person  who  is  desirous  of  opening  the  biddings 
having  been  present  at  the  sale,  is  do  objection  to  their  being 
opened,  although  a  greater  advance  may,  on  that  account, 
be  required  (z).  Nor  is  it  material  that  the  applicant  is 
entitled  to  a  part  of  the  produce  of  the  estates  (a). 

A  man  opening  the  biddings  on  behalf  of  a  person 
not  in  existence,  will  himself  be  decreed  to  be  the  pur- 
cliaser(^). 

Where  a  person  is  permitted  to  open  the  biddings  upon 

<i)  Anso.  6  Vol.  juD.  513.  juiu  II7.  See  Tait  v.  Lord  North- 

(0  See  Watts  v.  Martin,  4  Bro.  wick,  5  Ves.  jun.  655 ;  see  15  Ves. 
C.C.  113;  and  see  ilfid.  178;  Up-  jun.  14;  and  see  M'CuUoek  v.  Cot- 
ton r.  Lord  Ferrers,  4  Ves.  jun.  700.  batch,  SMadd.  314,  where  the  Vice- 

(v)  Anon.  2  Ves.  jun.  280.  Chancellor  ruled  eontra. 

(')  Watts  V.  Martin,  4  Bro.  C.  (a)Hooperv.  GoodwiByCoop.95. 

C.I13.  (b)  Molesworth  v.  Opie,  1  IMck. 

{9)  Anon.  1  Ves.  jun.  453.  289. 

(:)  Rigby  r.  M*Naniara,  6  Ves. 

the 
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the  usual  terms,  p^yi^g  the  costs,  and  making,  a  deposit, 
and  the  estate  is  bought  by  another  person,  the  person 
opening  the  biddings  is  entitled  to  take  back  his  deposit; 
but  he  is  not  entitled  to  an  allowance  for  his  costs,  as  they 
are  in  the  nature  of  a  premium  paid  by  him  for  the  oppor- 
•tunity  of  bidding  (c). 

Under  special  circumstances,  however;  they  might  be 
allowed.  If  a  person  come  forward  for  the  benefit  of  the 
family,  and  the  estate  at  the.  first  sale  was  knocked  down 
by  mistake,  or  sold  at  a  great  under-value,  he  will  be 
allowed  his  expenses  (d). 

It  seems,  that  if  a  person  purchase  several  lots  of  an 
estate,  and  the  biddings  are  opened  as  to  one,  he  shall  have 
an  option  to  open  them  all  (e). 


The  authority  which  the  Court  has  over  these  contracts, 
enables  it  in  a  proper  case  to  relieve  the  purchaser  as  well 
as  the  suitor. 

Therefore,  where  the  contract  is  inequitable,  the  pur- 
chaser, on  submitting  to  forfeit  his  deposit,  will  be  dis- 
charged from  his  purchase  (/).  Where,  however,  the 
contract  is  not  inequitable,  a  purchaser  must  proceed  in 
his  purchase,  and  will  not  be  permitted  to  forfeit  his  de- 
posit, and  abandon  the  contract,  however  disadvantageous 
it  may  be. 

Thus,  on  an  application  to  the  Court  by  the  persons  who 
opened  the  biddings  for  General  Birch's  estate  (g*),  to  for- 

(c)  Rigby  V.  M'Namara,  6  Ves.     Ves.  jun.  6. 

jun.  ^6;  Earl  of  Macclesfield  v^  (e)  See  2  Anstr.  657;  ex. parte 

Blake,  8  Ves.  jun.  214;  Trefusia  Tilsley,  4  Madd.  227- n. 

V.  Clinton,  1  Ves.  and  Beam.  361.  (/)  Savile  v.  Savile,  1  P.  Wpii. 

(d)  Earl  of  Macclesfield  v.  Blake,  745. 

ubi  sup, ;  Owen  v,  Foulks,  Q  Ves.         (g)  MS.;  and  see  Sewell  v,  Jolm- 
jun.  34S ;    West  v.  Vincent,    12      son,  Bunb.  76. 

feit 
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feit  their  deposit,  which  was  resisted  by  the  creditors  for 
wh(M  benefit  the  estate  was  sold ;  the  Court  held  the  pur-, 
chasers  to  their  bargain,  and  would  not  permit  them  to 
rescind  the  contract,  although  they  had  given  a  price  which 
was  considered  much  beyond  the  value  of  the  estate. 

But  where  the  purchaser  has  by  mistake  given  an  un-. 
reasonable  price  for  the  estate,  the  Court  will  in  a  proper 
case  totally  rescind  the  contract. 

This  equity  was  enforced  in  the  case  of  Morshead  v. 
Frederick  (A),  where  it  appeared  that  Smiths,  the  bankers, 
were  tenants  in  possession  of  the  house  in  question,  for 
which  ihof  paid  two  rents,  one  a  ground  rent  of  56/. 
to  the  defendant,  and  the  other  an  improved  rent  of  2 1  o  /. 
to  a  third  person.  The  house  was  directed  to  be  sold, 
under  a  decree ;  and  the  plaintiffs,  by  a  broker,  treated 
for  the  purchase  of  it,  and  employed  him  to  value  it.  The 
broker  had  an  interview  with  the  attorney  concerned  in 
the  sale,  who  stated,  that  the  rent  payable  for  the  house 
was  the  56/.  and  the  broker  valued  the  estate  accordingly. 
A  ¥rritten  agreement  was  not  entered  into,  but  the  contract 
was  approved  of  by  the  Master,  and  the  money  paid  into 
the  Bank.  The  purchasers  then  moved  the  Court  to  rescind 
the  contract,  on  the  ground  of  mistake,  and  the  broker 
proved  that  the  purchasers  had  not  informed  him  of  the 
rent  of  210/.  and  that  he  was  ignorant  of  the  existence  of 
it  at  the  time,  he  made  his  valuation :  and  the  Court 
ordered  the  purchase-money  to  be  repaid,  and  rescinded 
the  contract  This,  however,  may  be  considered  a  strong 
case.  It  might  be  argued  that  the  purchasers  only  equity 
was  their  own  negligence. 

Although  the  solicitor  in  the  cause  buy-in  an  estate 
merdy  to  prevent  a  sale  at  an  under- value,  yet  if  he  acted 

{h)  Ch.  20  FeJ),  1816.    MS.  App.  Ko.  10. 

without 
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withoat  authority,  he  will  not  be  disdiarged  from  hi/i  pur 
chaoe.  Lord  Eldon  has  said,  that  it  would  be  a  ver] 
wholesome  rule  to  lay  down,  that  the  solicitor  in  the  cau« 
should  have  nothing  to  do  with  the  sale;  as, the  certaii 
effect  of  a  bidding  by  the  solicitor  in  the  cause  is,  that  Um 
sale  is  immediately  chilled  (f). 

The  same  rule  has  been  applied  to  assignees  of  a  bank* 
rapt,  who,  without  authority,  boug^t-in  an  estate  orderic 
to  be  sold  by  the  Court  upon  a  petition  of  amor^agM  (j) 

It  may  be  observed,  in  this  place,  that  if  a  bankrapf  i 
estate  be  sold,  and  the  purchaser  pay  a  deposit^  and  dm 
the  commission  is  superseded,  the  Lord  Chancellor  will 
upon  petition,  order  the  deposit  to  be  retumed,  witkoul 
driving  the  purchaser  to  file  a  hill  (A:). 

(t)  Nelthorpe  v,  PennymaQ,  14         (j)  Ex  parte  Tmnkins,  Cfa.  SSd 
Ves.  jud.  517*  Aug.  ISIO,  MS.  App.  N(k  II. 

(k)E»  parte  Fmim,ttwk,4ai 


CHAP. 
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CHAPTER  III. 

OP  PAROL    AGREEMENTS    AND    PAROL    EVIDENCE. 


iTlTH  a  view  to  prevent  many  fraudulent  practices 
which  were  commonly  endeavoured  to  be  upheld  by  per- 
jury, it  was  enacted  by  the  29  Car.  IL  c.  3.  usually  called 
the  statute  of  frauds,  that  (/)  ^^  all  leases,  estates,  interests 
of  freeholds,  or  terms  of  years,  or  any  uncertain  interest 
o(  in,  or  out  of  any  messuages,  manors,  lands,  tenements, 
or  hereditaments,  made  and  created  by  livery  and  seisin 
only,  or  by  parol,  and  not  put  in  writing  by  the  parties  so 
making  or  creating  the  same,  or  their  agents  thereunto  law- 
fully authorized  by  writing,  shall  have  the  effect  of  leases 
or  estates  at  will,  any  consideration  for  making  any  such 
parol  leases  or  estates  notwithstanding."  But,  nevertheless, 
leases  not  exceeding  three  years,  whereupon  the  reserved 
rent  should  amount  to  two-thirds  of  the  frdl  improved, 
value,  were  excepted  (m).  The  act  then  requires  the  as- 
signment, grant,  and  surrender  of  existing  interests  to  be 
made  by  writing  (n) ;  and  then  (p)  enacts  that  "  no  action 
shall  be  brought,  whereby  to  charge  any  person  upon  any 
agreement  made  upon  any  contract,  or  sale  of  lands, 
tenements^  or  hereditaments,  or  any  interest  in  or  con- 
cerning them  (I)i  unless  the  agreement;  upon  which  such 

(0  Sepi,  I.  ^  Sect,  2.  (^)  $ect.  9^  (0)  Sect  4. 

(I)  ^  Or  upon  any  agreement  notlo  be  performed  within  a  year;^' 
^>Mck  ckoae  does  not  extend  to  any  agreement  coneeming  land».  HoBib 
V*  Edwirds,  1  Vera.  159.  It  is  quite  clear,  that  an  agreement  ler  tale 
gf  laadt  nuat  ha  in  writing,  altboiigh  the  contract  it  to  be  performed  the 
B^day.    See  Bracebridge  v.  Heald,  1  Barn,  and  Aid.  722. 

action 
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action  shall  be  brought,  or  some  memorandum  or  note 
thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be 
charged  therewith,  or  some  other  person  thereunto  by 
him  lawfully  authorized." 

In  treating  of  these  legislative  provisions,  we  may  con- 
sider— !•  What  interests  are  within  the  statute: — 5.  What 
is  a  sufficient  agreement : — 3.  What  agreements  will  be 
enforced,  although  by  parol ;  -  and  4.  In  what  cases  parol 
evidence  is  admissible  to  vary  or  annul  written  instru- 
ments. 


SECTION  I. 
Of  the  interests  which  are  within  the  Statute. 

IT  was  observed,  in  the  case  of  Crosby  v.  %yadsworth  (p), 
that  collecting  the  meaning  of  the  first  section  by  aid  de- 
rived from  the  language  and  terms  of  the  second  section, 
and  the  exception  therein  contained,  the  leases,  &c.  meant 
to  be  vacated  by  the  first  section,  must  be  understood  as 
leases  of  the  like  kind  with  those  in  the  second  section, 
but  which  conveyed  a  larger  interest  to  the  party  than  for 
a  term  of  three  yearSy  and  such,  also,  as  were  made  under  a 
rent  reserved  thereupon-,  and  the  Court,  therefore,  de- 
termined,  that  a  sale  of  a  standing  crop  of  mowing  grass, 
then  growing,  was  not  within  the  first  section  of  the  sta- 
tute, because  neither  of  the  foregoing  circumstances  were 
to  be  found  in  the  agreement,  although,  as  the  agreement 
conferred  an  exclusive  right  to  the  vesture  of  the  land 
during  a  limited  time,  and  for  given  purposes,  it  was,  the 
court  held,  a  contract  or  sale  of  an  interest  in^  or  at  least 
an  interest  concerning  lands. 

It  was  not,  however,  necessary  in  tiie  above  case,  to 

{p)  6  East,  610. 

decide 
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decide  upon  the  precise  construction  of  the  first  section, 

which  seems  in  this  respect  to  be  co-extensive  with  the 

fourth,  and,  consequently,  every  interest  which  is  within 

the  fourth  section   is  equally  within  the  first,  unless  it 

come  within  the  saving  of  the  second  section.     The  first 

and  second  sections  appear  to  enact,  that  all  interests 

actuaDy  created  without  writing,  shall  be  void,  unless  in 

the  case  of  a  lease  not  exceeding  three  years,  at  nearly 

rack-rent,  wliicb  exception  must  have  been  introduced  for 

the  convenience  of  mankind,  and  under  an  impression 

that  such  an  inter^t  would  not  be  a  sufiicient  temptation 

to  induce  men  to  commit  perjury.     Perhaps,  therefore,  the 

first  section  ought  to  extend  to  every  possible  interest, 

which  is  not  within  the  exception  in  the  second  clause. 

If  an  estate,  of  whatever  value,  should  be  conveyed  to  a 

purchaser  ]by  livery  of  seisin,  without  writing,   the  act 

would  avoid  the  estate,  although  the  purchaser  had  paid 

bis  money.  An  actual  lease  for  any  given  number  of  years, 

whether  with  or  without  rent,  or  any  interest  uncertain  in 

point  of  duration,  must,  it  should  seem,  equally  fall  within 

die  provision  of  the  first  section,  and  cannot  be  sustained 

unless  it  come  within  the  saving  in  tlie  second  section. 

This,  however,  of  itself  would  not  have  prevented  all 
the  evils  which  the  act  intended  to  avoid ;  for  although 
actual  estates  could  not  be  created,  yet  still  parol  agree- 
ntnts  might  have  been  entered  into  respecting  the  future 
creation  of  them.  To  remedy  this  mischief,  the  provi- 
sion in  the  fourth  section  was  inserted,  which,  i^  is  con- 
ceivedf  relates  not  to  contracts  or  sales  of  lands,  &c.  but 
to  any  agreement  made  upon  any  contract  or  sale  of 
huids,  &c.  (I),    and  as  agreements  were  more  to  be 

dreaded 

(I)  This  appears  to  be  the  tni^  reading  of  the  statute^  although  this 
^nndi  of  the  fonrth  section  has  beet" sometimes  read  as  a  distinct  clause, 

V  ill 
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dreaded  than  cotttracts  actually  executed,  no  exceptioii 
was  inserted  after  the  fourth  section,  similar  to  that  which 

follows 


in  which  case  the  word  agreement  is  dropped,  and  the  clause  runs  thus, 
'^  no  action  to  he  hreught  upon  any  contract  or  sale  of  lands,''  &c.  See 
Anon.  1  Ventr.  36 1»  and  6  £ast,  611 ;  but  this  clause  seems  to  be  giH 
vemed  by  the  preceding  one  in  the  same  section,  as  to  agreements  mads 
upon  consideration  of  marriage.  The  statute  says,  no  action  tq  be 
brought,  "  to  charge  any  person  upon  any  agreement  made  upon  any 
consideration  of  marriage,  or  upon  [any  agreement  made  upon]  ai^ 
contract  or  sale  of  lands,''  &c.  The  words  between  crotchets  must,  it 
is  submitted,  be  implied.  At  the  same  time,  there  is  certainly  ground  to 
contend,  that  the  clause  would  )iave  the  same  operation  if  not  governed 
by  the  words  in  the  preceding  clause. 

The  statute  seems  to  have  been  strangely  misunderstood  in  the  c^se  of 
Char!ewood  v.  Duke  of  Bedford,  1  Atk.  497^  the  report  of  which  agrees 
with  the  Register's  book.  The  object  of  the  bill  was  to  compel  the  per- 
formance in  specie  of  a  parol  agreement ^  by  the  Duke's  steward,  to  gnat 
a  lease.  The  case,  therefore,  fell  within  the  fourth  sectiooi  hat  the  de* 
fendent  pleaded  the  first,  and  to  bring  his  case  within  it,  stated  the  wovdi 
of  the  statute,  at  the  close  of  that  section,  to  be ''  any  contract  for  makiDg 
such  lease,  or  any  former  law  to  the  contrary  notwithstanding.^  The 
words  really  are  '*  any  consideratianj  &c."  The  framer  of  the  plea  must 
have  adopted  an  error  which  has  been  sometimes  entertained,  that  the 
first  section  relates  to  leases,  and  the  fourth  to  sales,  and  this  notion 
compiled  him  to  alter  the  statute  in  the  way  he  did,  for  he  could  not 
otherwise  have  brought  his  case  within  it.  It  is  observable,  that  Lord  C.  Bw. 
Comyns,  before  whom  the  cause  was  heard,  did  not  notice  the  minti^ke. 

Lord  Keeper  North  seems  to  have  entertained  the  erroneous  opinion 
above  noticed ;  for,  in  a  case  which  came  before  him  on  a  parol  agree- 
ment for  a  lease,  he  said  that  the  difficulty  that  arose  upon  the  act  was 
that  it  makes  void  the  estate,  but  does  not  say  the  agreement  itself  ^al 
be  void,  and  therefore,  though  the  estate  itself  is  void,  yet,  possiblji  ^ 
agreement  may  subsisty  so  that  a  man  may  recover  damages  at  law  for  tha 
non-performance  of  it ;  and  if  so,  he  should  not  doubt  to  decree  it  in 
equity ;  and  he  actually  sent  the  parties  to  law,  in  order  to  have  the 
point  decided,  and  for  that  purpose  directed  the  defendant  to  adipit  the 
agreement.  HoUis  v.  Edwards,  1  Vern.  15Q.    The  plaintiff  was  of  cpunt: 

nonsuited 
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folkym  the  first  section,  and  consequently  an  agreement 
by  paiol,  to  create  even  such  an  interest  as  is  excepted  in 
Aie  second  section,  would  be  merely  void. 

if  tliid  be  the  true  construction  of  the  act,  it  answers 
the  purposes  for  which  it  was  passed,  and  the  question  in 
aB  cases  smst  be — is  the  interest  in  dispute  actually  cre- 
ated by  the  parties,  or  does  the  contract  rt^tmjieril  If 
it  be  aetoafiy  created,  it  is  dreoided  by  the  firsi  section, 
udsBS  saved  by  the  second.  If  it  be  not  actually  created, 
die  agreement  catoot  be  enforced  by  reason  of  the  fourth 
fleetioQ,  wbatever  be  Ae  nature  of  it  But  if  the  first 
leetien  irare  to  be  restrained  beyond  the  express  provisions 
of  &e  second  seeticm,  then,  although  every  parol  agree- 
ftcn^  £yr  any  inteirest  in  kffid^  would  be  void,  yet  many 
esti^Ni  ftlgkt  stifi  be  actuaHy  raised  by  parol.  The  first 
seotioiiy-  kOwev^;  se^ms  to  embrace  interests  of  ^every  de- 
seripliM^  #MlM  &e  exception  relates  onfy  to  leases  of  a 
^fsrHMht  description.  One  consecpienci^  of  qualifying 
aB  the  interestB  q>ecified  in  the  first  section,  in  the  manner 
proposed  by  the  aid  derived  firom  the  second  section, 
would  be,  that  an  estate  in  fee  might  still,  as  formerly, 
be  conveyed  by  livery  of  seisin  without  writing.  But  if 
the  doctrine  should  even  be  confined  to  leases^  yet  it 
would  open  a  considerable  door  to  perjury.  If  the  two 
requisites  lure  to  concur,  to  bring  a  lease  within  the  first 
lection ;  namely,  a  larger  interest  than  that  mentioned  in 
die  second  Section,  and  a  reserved  rent,  then  it  should 
aeem  tbfit  m  lease  by  parol  for  a  thousand  years  without 
lent  would  be  valid,  notwithstanding  the  statute.  If  even 
ooeody  of  these  requisites  be  essential,  yet  cases  of  import- 
ance may  be  taken  out  of  the  act ;  an  estate,  however 

■KHnitiBd  in  Ae  actioDy  and  tiiereupon  Lord  North  diamisaed  the  bill. 
BtniipreHfan  before  the  trial  must,  it  should  aeem,  have  been,  that  the 
fat  section  related  to  leases,  and  the  fourth  only  to  sales;  or  at  least,  he 
have  thought  that  the  fourth  did  not  embrace  agreements  for  leases. 

F  2  valuable, 
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valuable,  may  be  claimed  under  a  parol  lease  for  a 
short  of  three  years  without  rent.  This  is  the  ten 
to  perjury  which  the  statute  intended  to  remove 
this  mischief  must  necessarilv  follow,  that  if  the 
swear  to  an  agreement  for  such  an  interest,  it  will  1 
in  the  statute ;  whereas,  if  they  swear  to  an  actual 
the  case  will  be  taken  out  of  the  statute. 

The  construction  suggested  in  Crosby  v.  Wad 
of  the  first  section  of  the  statute,  has  since  been  ati 
to  be  extended  to  the  third  section.  It  has  been  coi 
that  the  leases  mentioned  in  the  third  section,  as  re 
to  be  assigned  by  writing,  must  be  intended  sod 
as  are  required  by  the  first  and  second  sections  of  th* 
to  be  created  by  deed  or  writing,  viz.  leases  conif 
larger  interest  to  the  party  than  for  a  term  of  thre< 
but  the  Lord  C.  Baron,  at  msi  priuSj  ruled  otherw 
appears  to  have  held,  that  although  an  interest  was 
by  parol,  by  virtue  of  the  second  section,  yet  it  cs 
assigned  without  a  note  in  writing,  by  reason  of  € 
section  (g).  And  even  a  tenancy  from  year  to  year, 
by  parol,  cannot  be  surrendered,  although  by 
obnsent,  by  parol  (r). 


But  it  has  been  decided,  that  a  mere  license 
within  the  first  section  of  the  statute  of  frauds.  1 
decided  in  the  case  of  Wood  v.  Lake  (s).     A  paro 

{q)  See  Rotting  v,  Martin,    1  Cook,  2  Stark.  408 ;  2f  ] 

Camp.  Ca.  13,  but  qu.  whether  the  Aid.  119. 

agreement  or  the  assignment  was  by  (s)  Say.  3 ;  and  aee  ' 

parol.  Brockwell,  8  East,  308 

(r)  Mollet  r.  Brayne,  2  Cainp.  Inhabitants  of  Standwi,  2 

Ca.  103.    See  Stone  r.  Whiting,  Selw.  461 ;  Tayler  v*  ' 

2  Stark.  235 ;  Thomson  v.  Wilson,.  Marsh.  551 ;  7  Taunt  7* 

2  Stark.  379 ;  Phipps  r.  Sculthorpe,  Inhabitants  of  Homdon 

1  Bam.  and  Aid.  50 ;    Thomas  v.  aud  Selw.  562. 
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ment  was  entered  into  for  liberty  to  stack  coals  on  part  of 
a  close  for  seven  years,  and  that  during  this  term  the 
person  to  whom  it  was  granted  should  have  the  sole  use 
of  that  part  of  the  close  upon  which  he  was  to  have  the 
liberty  of  stacking  coals  (I).  Lee,  C.  J.  and  Dennison, 
held  the  agreement  to  be  good.  They  relied  upon  the 
ease  of  Webb  and  Paternoster  (/),  where  they  said  it  is 
hid  down,  that  a  grant  of  a  license  to  stack  hay  upon 
land,  does  not  amount  to  a  lease  of  the  land.  As  the 
agreement  in  the  present  case  was  only  for  an  easement, 
and  not  for  an  interest  in  the  land,  it  did  not  amoimt  to 
a  lease,  and  consequendy  it  was  not  within  the  statute  of 
firauds*.  Mr.  Justice  Forster  concurred  in  opinion,  that 
the  agreement  did  not  amount  to  a  lease,  but  he  inclined 
to  be  of  opinion,  that  the  words  in  the  statute,  any  un- 
certain interest  in  landj  did  extend  to  this  agrement ;  but 
Lee  and  Dennison  thought  those  words  related  only  to 
interests,  which  were  uncertain  as  to  the  time  of  their 
duration.  After  time  taken  to  consider,  it  was  holden, 
diat  the  agreement  was  good  for  the  seven  years. 

The  case  referred  to  in  Palmer,  does  not  seem  to  bear 
out  the  judgment  in  the  above  case  :  the  decision  turned 
upon  another  point ;  but  Montague  and  Haughton  both 
thought,  that  that  interest  in  that  case  was  such  as  bound 
the  land  in  the  hands  of  a  subsequent  lessee.  That  case 
arose  before  the  statute  of  frauds,  and  it  would  require  a 
ooDsiderable  stretch  to  make  it  apply  to  a  ca^e  since  the 
statute.  No  one  will  deny,  that  these  cases  are  within  the 
mischief  against  which  the  Legislature  intended  to  guard. 
In  Wood  and  Lake,  the  plaintiff  was  to  have  the  sole  use 

(0  Palm.  71. 


(1)  Stjer  is  but  an  inaccurate  reporter.    It  is  not  stated,  but  it  should 
*<ttiy  that  an  annual  payment  was  reserved  in  respect  of  ihe  easement. 

F   3  of 
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and  no  interest  in  the  soil.  The  land  was  considered  as  a 
mere  warehouse  for  the  potatoes  (a).  - ' 

In  a  case  decided  in  the  same  term  in  the  Common 
Pleas,  where  growing  turnips  were  sold,  but  no  particulai 
time  was  stated  for  their  removal,  nor  did  it  appear  whal 
the  degree  of  their  maturity  was,  the  Court,  without  ad- 
verting to  t^ese  circumstances,  held  it  to  be  a  sale  of  an 
interest  in  land  within  the  statute  (b).  It  must  be  admitted 
to  be  very  difficult  to  distinguish  the  cases. 

In  a  still  later  case  (c),  where  potatoes  stated  to  be  then 
growingy  on  three  acres  and  a  half  of  land,  were  sold  bj 
parol,  at  the  rate  of  25  /.  per  acre,  to  be  dug  and  carried 
away  by  the  purchaser,  but  no  time  was  appointed  for  thai 
purpose,  it  was  decided  that  the  contract  was  not  wittui 
the  statute.  Lord  EUenborough  said,  that  if  this  had  been 
a  contract  conferring  an  exclusive  right  to  the  land  for  8 
time,  for  the  purpose  of  making  a  profit  of  the  growing 
surface,  it  would  be  a  contract  for  sale  of  an  interest  in  oi 
concerning  lands,  and  would  then  fall  unquestionablji 
within  the  range  of  Crosby  v.  Wadsworth.  But  here  u 
a  contract  for  sale  of  potatoes  at  so  much  per  acre ;  the 
potatoes  are  the  subject  matter  of  sale,  and  whether  a1 
the  time  of  sale  they  were  covered  with  earth  in  a  field  01 
in  a  box,  still  it  was  a  sale  of  a  mere  chattel ;  it  falls,  there- 
fore, within  the  qase  of  Parker  v.  Stanilaud,  and  that  difr 
poses  of  the  point  on  the  statute  of  frauds. 

If  an  entire  agreement  be  made  for  the  sale  of  real  and 
personal  estate,  and  the  agreement  as  to  the  land  be  within 
the  statute  and  void,  it  cannot  be  supported  as  to  the  per- 
sonal property  which  was  sold  with  it  (rf). 

(a)  Parker  r.  Staniland,  11  East,  (d)  Cooke  v.  Tombs,  2  Anst 
362.  420 ;  Lea  r.  Barber,  t^.  425,  cited 

(b)  Emerson  v,  Heelis,  2  Taunt.  See  Cbater  v.  Beckett,  S  Term  Rep 
38.  201 ;  and  see   Neal  v,   Viaey,  1 

(c)  Warwick  r.  Bruce,  2  Mau.  Camp.  Ca.  471 ;  Corder  r.  PhJe* 
and  Selw.  205.  lord,  3  Taunt.  382. 
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SECTION  11. 

Of  the  Form  and  Signature  of  the  Agreement. 

WE  may  now  consider,  first,  what  is  a  sufficient  agree- 
ment ;  2dly,  what  is  a  sufficient  signature  by  the  party 
or  his  agent;  and  3dly,  who  will  be  deemed  an  agent 
lawfully  authorized.     And, 

First  then,  it  is  to  be  observed,  that  the  statute  re- 
quires the  writing  to  be  signed  only  by  the  person  to  be 
charged ;  and  therefore,  if  a  bill  be  brought  against  a 
person  who  signed  an  agreement,  he  will  be  bound  by  it, 
although  the  other  party  did  not  sign  it,  as  the  agreement 
is  signed  by  the  person  to  be  charged  (e).  This  point  has 
been  established  by  the  concurrent  authority  of  the  Lord 
Keeper  North,  Lord  Keeper  Wright,  Lord  Chancellor 
Hardwicke,  Lord  C.  B.  Smith,  and  Bathurst  and  Aston, 
Justices,  when  Lords  Commissioners,  Lord  Chancellor 
Thurlow,  Lord  Chancellor  Eldon,  and  Sir  Wm.  Grant. 
The  Legislature  has  expressly  said,  that  the  agreement  shall 
be  binding  if  signed  by  the  party  to  be  charged ;  and  as 
Lord  Hardwicke  has  observed,  the  word  party  in  the  sta- 
tute is  not  to  be  construed  party  as  to  a  deed,  but  person 

(e)  Hatton  v.  Gray,  2  Cha.  Ca.  thews,  6  East,  307»  which  do  not 

164;  Cotton  r.  Lee,  2  Bro.  C.  C.  impeach  this  doctrine:  see  parti- 

564;  Coleman  v.  Upcot,    5  Vin.  cularly  5  East,  16;    and  Allen  v. 

Abr.  527.  pi.   17 ;  Buckhouse  v.  Bennet,    3  Taunt.    169.     As    to 

Cronby,  2  Eq.  Ca.  Abr.  32.  pi.  44 ;  Wain  r.  Warlters,  see  Stadt  i\  Lill, 

SetoQ  r.  Slade,  7  Ves.  jun.  265 ;  9  East,  348 ;  1  Camp.  Ca.  242 ; 

Fowk  V,  Freeman,  MS.;   9  Ves.  Ex  parte  Minet,  14  Ve8.jun.  189; 

jttn.  355,  S.  C.    See  1   Scho.  and  £r  parte  Gardom,   15  Ves.  jun. 

Ut  20;  and    11  Ves.  jun.  592;  286;  Bateman  v.  Philips,  15  East, 

Weston  V.   Russell,    3  Ves.   and  272;    Saunders  v,   Wakefield,    4 

Bca.  187;  and  see  Wain  v.  Warl-  Barn,  and  Aid.  595. 
^rs,  5  East,  10;    Egerton  v.  Mat-  . 

in 
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in  general  (/) ;  but  there  have  been  instances  in  which  the 
want  of  the  signature  to  the  agreement  by  the  parly  seek- 
ing to  enforce  it,  has  been  deemed  a  badge  of  fraud  {g) ; 
but,  perhaps,  the  transaction  ought  not  to  be  viewed  in  that 
light,  unless  the  other  party  called  on  the  party  who  had 
not  signed  to  execute  it,  in  which  case  a  refusal  to  sign 
might  be  held  to  operate  as  arepudiation  of  the  contract(A). 

In  a  late  case,  Lord  C.  J.  Mansfield  observed,  that-fii 
equity  a  contract  signed  by  one  party  would  be  enforced, 
and  it  was  not  clear  that  it  was  differefit  at  law  (i).  The 
rule  in  equity,  it  is  conceived,  is  founded  simply  on  the 
words  of  the  statute,  which  must  be  equally  binding  on 
the  courts  of  law.  There  is  not  an  objection  which  can 
be  made  to  the  rule  as  applicable  to  an  action  at  law  which 
will  not  apply  with  equal  force  to  a  suit  in  equity.  In  a 
later  case,  accordingly,  upon  the  1 7th  section,  the  same 
learned  Judge  observed,  that  every  one  knows  it  is  the 
daily  practice  of  the  Court  of  Chancery  to  establish  con- 
tracts signed  by  one  person  only,  and  yet  a  court  of  equity 
can  no  more  dispense  with  the  statute  of  frauds  than  a 
com!  of  law  can  (A:).  Lord  Eldon  has  observed,  that  equity 
has  not  upon  these  points  gone  farther  than  courts  of  law: 
what  is  the  construction  of  the  statute,  what  within  the 
legal  intent  of  it  will  amount  to  a  signing,  being  the  same 
questions  in  equity  as  at  law.  Upon  that  point,  equity  pro- 
fessing to  follow  the  law,  if  a  new  question  should  arise,  his 
Lordship  said,  that  he  would  rather  send  a  case  to  a  court 
of  law  (/). 

If  a  written  agreement  has  been  in  part  executed,  it 
seems  that  an  agreement  subsequently  entered  into  between 

(/)  See  3  Atk.  503.  (0  Bowen  r.  Morr»>  2  Taunt 

(g)  S«e  (yRourke  v.  Percival,     374. 
2  Ball  and  Beatty,  5S.  {k)  Allen  v.  Beonet,  3  Taim.  17O. 

(A)  Set  2  Ball  and  Beatty,  371.  *        (0  19  Vti.  jun.  183. 

the 
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.  tke  parties,  and  reduced  into  writing,  will  bind  them  both, 
if  signed  by  one  of  them  (jn). 

A  receipt  for  the  purchase-money  may  constitute  an 
agreement  in  writing  within  the  statute  (;t) ;  and  it  has 
frequently  been  decided,  that  a  note  or  letter  will  be  a 
sufficient  s^preement  to  take  a  case  out  of  the  statute  (o) ; 
but  every  agreement  must  be  stamped  before  it  can  be 
read  (p) ;  and,  as  this  ought  to  be  done,  the  Goiut  will 
pennit  the  cause  to  stand  over  to  get  the  agreement 
stamped,  and  will  assist  either  party  in  obtaining  it  for 
that  purpose. 

Thus,  in  Fowle  v.  Freeman  {q\  the  f^reement  was  sent 
by  the  v^^dor  to  his  attorney,  with  a  letter  written  at  die 
bott^Mn,  directing  him  to  prepare  a  technical  agreement 
The  vendor  afterwards  refused  to  perform  the  contract,  and 
the  attorney  would  not  deliver  the  agreement  to  the  pur- 
chaser for  the  purpose  of  getting  it  stamped,  contending 
that  it  was  a  private  letter  to  him ;  but  the  Court,  on  tnotion, 
ordered  it  to  be  delivered  to  the  purchaser  for  that  purpose. 

But  if  the  agreement  is  admitted  by  the  answer  so  as  to 
dispense  with  die  necessity  of  proving  it,  the  office-copy 
of  the  bill,  or,  if  the  defendant  refuse  to  produce  it,  the 
record  itself  may  be  read  in  support  of  the  plaintiff's  case, 
and  need  not  be  stamped,  nor  can  the  fact  of  the  agree- 
ment not  being  stamped  be  taken  advantage  of  (r). 

(«)  Owen  V.  Davies,  1  Yes.  S2.  {q)  Rolls,  M«urch  S,  lS04s  MS. ; 

(■)  Coles  V,  Trecothick,  9  Ves.  9  Ves.  jun.  351,  S.  C.  but  not  re- 

jm.  254;   Blagden  v.  Bradbear,  ported  as  to  this  point.  See  u^a^ 

IS  Vet.  Jan.  406.  ch.  4.  s.  3;  Clarke  v.  Terrel,  1 

(o)  Cokiiian  v.  Upcot,  5  Vin.  Smith's  Rep.  390 ;  Coles  v.  Treco- 

AW.  527.  pi-  17;   BqckhoQse  tp«  thick,  9  Ves.  jon.  234. 

CvMbjy  8  Eq.Ca.Alir.d8.pl.  44.  <r)  Huddleson  v.    Briscoe,    11 

(^  Ford  V.  Con^itioii ;  Ueame  Ves.  jun.  583- 
f  James,  t  Bm.  C.  C.  32,  309. 

If, 
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,  If,  upon  a  treaty  for  sale  of  an  estate,  the  owner  write 
a  letter  to  the  person  wishing  to  buy  it,  stating,  that  if 
he  parts  with  the  estate  it  shall  be  on  such  and  such-terms 
(specifying  them)  ;  and  such  person,  upon  receipt  of  the 
letter,  or  within  a  reasonable  time  after  the  offer  is  made  (s)y 
accepts  the  terms  mentioned  in  it,  the  owner  will  be  com- 
pelled to  perform  the  contract  in  specie  (t). 

So  if  a  man  (being  in  company)  make  offers  of  a  bar- 
gain, and  then  write  them  down  and  sign  them ;  and  ano- 
ther.person  take  them  up  and  prefer  his  bill,  that  will  be  a 
sufficient  agreement  to  take  the  case  out  of  the  statute  (w); 

Butif  it  appear  that,  on  being  submitted  to  any  person 
for  acceptance,  he  had  hastily  snatched  it  up,  had  refused 
the  owner  a  copy  of  it ;  or  if,  from  other  circumstances, 
fraud  in  procuring  it  may  be  inferred,  it  seems  that  in 
case  of  an  action  it  will  be  left  to  the  jury  to  say  whether 
it  was  intended  by  the  defendant,  at  first,  to  be  a  valid 
agreement  on  his  part,  or  as  only  containing  proposals  in 
writing,  subject  to  future  revision  (w)  :  and  if  the  aid  of 
equity  be  sought,  these  circumstances  would  have  equal 
weight  with  the  Court.  So  in  every  case  it  must  be  con- 
sidered, whether  the  note  or  correspondence  import  a  con- 
cluded agreement :  if  it  amount  merely  to  treaty,  it  will 
not  sustain  an  action  or  suit  (j). 

The  note  or  writing  must  specify  the   terms  of  the- 
agreement,    for   otherwise    all    the    danger    of  perjury 
which  the  statute  intended  to  guard  against,  would  be 
let  in. 

Thus,  upon  the  sale  of  nine  houses  which  were  in 

(*)  See  3  Mer.  454.  (w)  See  Knight  v.  Crockford,  1 

(t)  Coleman  v,  Upcot,   5  Vin,  E»p.  Ca.  189. 
Abr.  527*  pi.  87.  See  Gaskarth  v.         (x)  Huddleston  v,  Briscoe,    11 

Lord  Lowther,  12  Ves.  jun.  107.  Ves.  jun.  583;   Stratford  v.  Bos- 

(tf)  S.  C.  per  Lord  Chancellor.  worth,  2  Ves.  and  Bea.  341. 

mortgage, 
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mortgage,  the  vendor  t^rrote  a  letter  to  the  mortgagee  to 
this  effect :  "  Mr.  Leonard,  pray  deliver  my  writings  to 
the  bearer,  I  having  disposed  of  them.  Am,  &c."  The 
vendor  afterwards  refused  to  perform  the  contract,  and 
pleaded  the  statute  of  frauds  to  a  bill  filed  by  the  pur- 
chaserfor  a  specific  performance,  and  the  plea  was  allowed ; 
because  it  ought  to  be  such  an  agreement  as  specified 
the  terms  thereof,  which  this  did  not,  though  it  was 
^gned  by  the  party ;  for  this  mentioned  not  the  sum  that 
was  to  be  paid,  nor  the  number  of  houses  that  were  to  be 
disposed  of;  whether  all,  or  some,  or  how  many  ;  nor  to 
whom  they  were  to  be  disposed  of;  neither  did  this  letter 
mention  whether  they  were  disposed  of  by  wa||pf  sale  or 
assignment  of  lease  (y). 

So  where  (z),  upon  a  parol  agreement,  the  vendor  sent 
a  letter  to  the  purchaser,  informing  him  that,  at  the  time 
he  contracted  for  the  sale  of  the  estate,  the  value  of  the 
timber  was  not  known  to  him,  and  that  he  (the  purchaser) 
should  not  have  the  estate,  unless  he  would  give  a  larger 
price ;  Lord  Hardwicke  held,  that  the  letter  could  not  be 
sufficient  evidence  of  the  agreement,  the  terms  of  it  not 
being  mentioned  in  the  agreement  itself. 

So  in  a  recent  case,  where  an  auctioneer's  receipt  for 
flie  deposit  was  attempted  to  be  set  up  as  an  agreement, 
the  Master  of  the  Rolls  rejected  it,  because  it  did  not  state 
the  price  to  be  paid  for  tiie  estate ;  and  it  could  not  be  col- 
lected from  the  amount  of  the  deposit,  as  it  did  not  appear 
what  proportion  it  bore  to  the  price  (a). 

(^)Seagood  v.  Meale,  Prec.  Cha.  15  East,  103;  all  three  cases  on  the 

560;  Rose  v.  Ciinynghame,  1 1  Ves.  1 7th  section. 

jim.550;  Card  r.  Jaffray,  2  Scho.  (2)  Clerk  v.  Wright,  1  Atk.  12  ; 

Qkd  Lef.  374 ;    Lord  Ormond  v.  and  see  Clinan  v,  Cooke,  1  Scho. 

AaderBOD,  2  Ball  and  Beat  363 ;  and  Lef.  22. 

ibd  ne  Champion  v.  Plummer,  1  (a)    Blagden   v.   Bradbear,    12 

New  Rep.  252 ;  Hinde  v.  White-  Ves.  jun.  466. 
lMntte,7£a8ty558;  Cooper  v.  Smith, 

And 
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And  here  we  may  notice  a  case  where  an  agreement  was 
executed  which  referred  to  certain  covenants,  which  had 
been  read,  contained  in  a  described  paper,  which,  in  fact, 
contained  the  terms  of  tibe  agreement  It  appeared  that 
all  the  covenants  contained  in  that  paper  had  not  beoa 
read  ;  and  which  of  the^^.  had  been  read,  and  which  had 
not,  was  the  difficulty,  which  could  only  be  solved  by 
parol  testimony ;  and  Mr.  Justice  Buller  held  clearly,  Aal 
such  evidence  was  inadmissible  (6),  as  it  would  introduce 
all  the  mischiefs,  inconvenience,  and  uncertainty  the  sta- 
tute was  designed  to  prevent ;  and  Lord  Redesdale  has' 
since  unqualifiedly  approved  of  this  decision  (c). 

Neitheri^lrill  a  performance  be  compelled  on  a  note  or 
letter,  if  any  error  or  omission,  however  trifling,  appear  in 
the  essential  terms  of  the  agreements 

Thus  in  a  case  (d)  (I)  before  Lord  Hardwicke,  the 
bill  was  brought  to  have  a  specific  performance  of  an 
agreement,  from  letters  which  had  passed  between  the 
parties.     It  appeared,  that  a  certain  number  of  years  pur- 

(6)  Brodie  V.  St  Paul,   1  Ves.  e^  ecwi^ra,  Chan.  1741,  MS.;  S.C. 

jun.  326;  Higginson  v.  Clowes,  15  Lofft,  SOI,  cited.   See  9  Ves.  jon. 

Ves-jun.  516;  Lindsay  v.  Lynch,  252;  Stokes  v.  Moore,  1  Cox,  210; 

2  Scho.  and  Lefl  1.  Popham  v.  Eyre,  Lofft,  786 ;  Gor- 

(c)  1  Scho.  and  Lef.  35 ;  and  see  don  v.  Trevalyan,    1  Price,  04; 
O'Herliby  v.  Hedges,  ibid.  123.  Blore  v.  Sutton,  3  Mer.  337. 

(d)  Lord  Middleton  v.  Wilson, 


(1)  The  case  is  in  Reg.  Lib.  1741,  fi>.  260,  by  the  name  of  Lord  Mid* 
dleton  V.  Eyre.  The  estate  was  sold  by  an  agent  to  Dr.  Wilson,  by  parol, 
and  the  parties  appear  to  have  bound  themselves  by  letter^  the  particulan 
of  which,  however,  do  not  appear  in  the  Register's  book.  The  parties 
beneficially  interested,  afterwards  sold  the  estate  for  a  greater  prioe  to 
Lord  Middleton,  who  filed  a  bill  for  a  specific  performance  of  the  agree- 
ment, and  Dr.  Wilson  filed  a  cross-bill.  The  cross-bill  was  HUn^jayitf 
with  costs,  and  in  the  original  cause  a  specific  performance  Was  decreed. 
The  point  in  the  text  is  not  stated  in  the  Register's  book. 

chase 
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chaae  was  fo  be  given  for  the  land,  but  it  could  not  be 
ascertain^  whether  the  rents  upon  a  few  cow-gates  were 
Ss.  0|r  1  ^. ;  and  although  there  was  no  other  doubt.  Lord 
fiardwicke  held,  that  such  an  agreement  could  not  be 
carried  ipto  execution.  He  said,^  that  in  these  cases  it 
ought  to  be  considered,  whether  at  law  the  par^  could  re- 
cover damages  ;  for  if  he  could  not,  the  Court  ought  not 
to  carry  such  agreements  into  execution. 

liOfd  C.  J.  Mansfield  lately  observed,  that  there  had 
been  many  cases  in  Chancery,  some  of  which  he  thought 
had  be^i  carried  too  far,  where  the  Court  had  picked  out 
a  contract  from  letters,  in  which  the  parties  never  cer- 
tainly cwtemj^ated  that  a  complete  ccoitract  jgas  con- 
tainal  (f )• 

But  although  a  letter  do  not  in  itself  contain  the  whole 
agreement,  yet  if  it  actually  refer  to  a  writing  that 
does,  that  will  be  sufficient,  although  such  writing  is  not 
signed. 

Thus  in  a  case  where  an  estate  was  advertised  to  be  let 

for  three  lives^  or  thirty-one  years,  and  an  agreement  was 

entered  mto  for  a  lease,  in  which  the  term  for  which  it 

was  to  be  graated  was  omitted  ;  Lord  Redesdale  held,  that 

if  the  n^eement  had  referred  to  the  advertisement^  parol 

evidence  might  have  been  admitted  to  show  what  was  the 

thing  (namely  the  advertisement)  so  referred  to,  for  then 

it  would  be  an  agreement  to  grant  for  so  much  time  as 

^^  expresae4  in  the  advertisement ;  and  then  the  identity 

of  th^advertiseiqeat  ipight  be  proved  by  parol  evidence  (/). 

And  the  Master  of  the  Rolls,  in  a  late  case,  expressed 

his  opinioi^  that  a  receipt  which  did  not  contain  the  terms 

{$)  3  Taunt  \7%.  Whitehouse,  7  East,  55S ;  Feoffees 

(/)  See  CHnanv.  Cooke,  iScho.     of  Herriot^8>  Hospital  v.  Gibson, 
•od  Lef.  22 ;  and  see  Cass  »•  Wa-     2  Dow.  301. 


^^rtwoae,  Prec.  Cha.  29 ;  Hinde  v. 


of 
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of  the  agreement,  might  have  been  enforced  as  an  agree* 
ment,  had  it  referred  to  the  conditions  of  sale,  which 
would  have  entitled  the  Court  to  look  at  them  for  the 
terms  (g). 

So  an  agreement  not  containing  the  name  of  the  buyer 
may  be  made  out  by  connecting  it  with  a  letter  from  the 
buyer  on  the  subject  (A). 

In  a  case  (i)  where  an  agreement  for  sale  was  reduced 
into  writing,  but  not  signed,  owing  to  the  vendor  having 
fsdled  in  an  appointment  for  that  purpose ;  the  vendee's 
agent  wrote  to  urge  the  signing  of  the  agreement ;  and 
the  vendor  wrote  in  answer  a  letter,  in  which,  after  sta* 
ting  his  Ij^^ng  been  from  home,  he  said,  ^^  his  word  should 
always  be  as  good  as  any  security  he  could  give.".  And 
this  was  held  by  Lord  Thurlow  to  take  the  case  out  of 
the  statute,  as  clearly  referring  to  the  written  instrument 
The  ground  of  this  decision  was,  that  the  vendor  had 
agreed,  by  writing,  to  sign  the  agreement.  If  he  had 
said  he  never  would  sign  it,  he  could  not  have  been 
bound ;  but  if  he  said  he  never  would  sign  it,  but  would 
make  it  as  good  as  if  he  did,  it  would  be  a  promise  to 
perform  it ;  if  he  said  he  would  never  sign  it,  because 
he  would  not  hamper  himself  by  an  agreement,  it  would 
be  too  perverse  to  be  admitted  {k).  It  appears,  however, 
that  Lord  Thurlow  was  diffident  of  his  opinion  in  this 
case ;  and  Lord  Redesdale  has  declared,  that  he  had  often 
discussed  the  case,  and  he  could  never  bring  his  mind  to 

(g)  Blagden  v.  Bradbear,  12  Ves.  C.  C.  161,  SIS ;  and  aee  Fonter' 

jun.  466;  and  see  Shippey  v.  Der-  v*  Hale,  3  Ves.  jau.  696;  Cooke 

risen,  5  Esp.  Ca.  190;  Hinde  v,  v.  Tombs,  2Anstr.420;  Sannder* 

Whitehouse,  7  East,  558.  son  v.  Jackson,    2  Bos.  and  PoIL 

{k)  Allen  V.  Bennet,   3  Taunt.  238,  and  9  Ves.  jun.  250. 
169 ;  Western  v.  Russell,   3  Ves.         (k)  Per  Lord  Thurlow,  3  Bio. 

andBea.  187.  C.C.320. 


(t)  Tawney  v.  Crowther,  3  Bro. 


agree 
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tgree  with  Lord  Thurlow's  decision,  because  lie  (Lord 
Redesdale)  thought  the  true  meaning  of  the  agreement 
was,  ^^  I  will  not  bind  myself,  but  you  shall  rely  on  my 
woid  (/)." 

But  in  these  cases  there  must  be  a  clear  reference  to  the 
particular  ps^er,  so  as  to  prevent  the  possibility  of  one 
piqper  being  substituted  for  another  (m). 

And  if  the  agreement  is  defective,  and  the  letter  refers 

to  a  different  contract  from  that  proved  by  the  opposite 

party,  die  letter  cannot  be  adduced  as  evidence  of  the 

contract  set  up.    The  letter  must  be  taken  altogether, 

and  if  it  fidsify  the  contract  proved  by  the  parol  testimony! 

tt  will  not  take  the  case  out  of  the  statute  {n).     ^ 

Aft  we  shall  hereafter  see,  an  auctioneer  is  an  agent 
lawfidly  audiorized  for  the  vendor  and  purchaser  within 
the  statute.  Upon  the  sale  of  estates  by  auction,  a  de- 
posit tt*almo8t  universally  paid,  for  which  the  auctioneer 
giyes  a  receipt,  referring  to  the  particulars,  or  indorsed 
on  diem,  and  amounting,  in  most  cases,  to  a  valid  agree- 
ment on  the  part  of  the  vendor  within  the  statute  (o). 
And  it  seems  that  a  bill  of  sale,  or  entry  by  the  auctioneer, 
of  fte  account  of  the  sale,  in  his  books,  stating  the  name 
of  &e  owner,  the  person  to  whom  the  estate  is  sold,  and 
the  price  it  fetched,  wo?dd  be  deemed  a  sufficient  memo- 
randum of  the  agreement  to  satisfy  the  statute  (jo).  This, 
Wever,  it  clearly  would  not,  unless  it  eitlier  contained 
Ae  c(mditions  of  the  sale  and  the  particulars  of  the  pro- 

(0  See  1  Scho.  and  Lef.  34.  (p)  See  Emmerson  r.  Heelis,  2 

(•)  Boydell  r.  Druminond,  11  Taunt  38,  e^  infra  ;  but  see  Mus- 

E«t,142.  ^^^  ^'  Coeke,    Free.  Cha.  533; 

(«)  Cooper  V.   Smith,  15  East,  Charlewood  v.  Duke  of  Bedford, 

103.  lAik.  497;  Raxnsbottom  r.  Mort- 

W  See  Blagdeo  c  Bradbear,  12  ley,  2  Mau.  and  Selw,  445. 

^<»»  jun.  466,  ct  iupra.             '  '  . 
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perty,  or  actually  referred  to  them,  so  as  to  enable  t 
Court  to  look  at  them  (y), 

A  note  or  letter,  written  by  the  vendor  to  any  thi 
person,  containing  directions  to  carry  the  agreement  in 
execution,  will,  Subject  to  the  before-mentioiied  rules,  1 
a  sufficient  agreeihent  to  take  a  case  out  of  the  statute  (i 
This  was  laid  down  by  Lord  Hardwicke,  who  said,  Ik 
it  had  been  deemed  to  be  a  signing  within  the  stabii 
and  agreeable  to  the  provision  of  it.  And  the  pOi 
was  expressly  determined,  in  the  year  1719,  by  the  Coi 
of  Exchequer  (^).-^Upon  an  agreement  for  an  asiig 
ment  of  a  lease,  the  owner  sent  a  letter,  spedfying  tl 
agreenAt,  to  a  scrivener,  with  directions  to  draw  tod  € 
signiftebt  pursuant  to  the  agreement ;  dnd  Chief  Ban 
Bury,  Baron  Price,  and  Baron  Page,  were  of  opinio 
that  the  letter  was  a  writing  within  the  statute  of  fraiit 
And  the  same  doctrine  appears  to  apply  to  a  letter  writti 
by  a  purchaser  (O- 

In  Kennedy  v.  Lee  (»),  Lord  Eldon  observed,  diat 
order  to  form  a  contract  by  letter,  he  apprehended  notlm 
more  was  necessary  than  this,  that  when  one  man  mak 
an  offer  to  another  to  sell  for  so  much,  and  the  olb 
closes  with  the  terms  of  his  offer,  there  must  be  a  fair  u 
derstanding  on  the  part  of  each  as  to  what  is  to  be  ti 
purchase-money  and  how  it  is  to  be  paid,  and  abo 
reasonable  description  of  the  subject  of  the  bargain, 
must  be  understood,  however,  that  the  party  seeking  ^ 
specific  performance  of  such  an  agreement,  is  bound 

(q)  Blagden  r.  Bradbear,  ubi  sup,  (#)  Smith  v,  Watson,  Bunb^  5 

Hinde  v.  Whitehouse,  7  East,  558.  S.  C.  MS. 

(r)  Welford  v.  Heazely»  3  Atk,  (0  Hose  v.  CanyDghame,  11  V 

503.  Se6  Seagood  t».  Meale,  Prec,  jun.  550. 

Cha.  500 ;    Cooke   v.  Tombs,    2  {u)  3  Men  441 
Anstr.  420. 

fil 
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find  fai  the  oorrespondence,  not  merely  a  treaty,  still  less 

a  pr(q[X>sal,  for  an  agreement,  but  a  treaty,  with  reference 

to  which,  mutual  consent  can  be  clearly  demonstrated,  or 

a  propMal  met  by  that  sort  of  acceptance,  which  makes  it 

no  h>ng«r  &e  act  of  one  party  but  of  both.     It  follows, 

tiiat  he  is  bound  to  point  out  to  the  Court,  upon  the  face 

of  the  correspondence,  a  clear  description  of  the  subject 

Blatter  Tdative  to  which  the  contract  was  in  fact  made  and 

entered  into.    His  Lordship  added,  that  he  did  not  mean 

(fcecanse  the  cases  which  had  been  decided  would  not 

bear  him  oot  in  going  so  far)  that  he  was  to  see  that  both 

parties  raally  meant  the  same  precise  thing,  but  only  that 

bodi  aetaally  gave  their  assent  to  that  proposititfjt  which, 

be  it  what  it  may,  de  facto  arises  out  of  the  terms  of  the 

cdfrespondence.   The  same  construction  must  be  put  upon 

a  letter,  ot  a  series  of  letters,  that  would  be  applied  to  the 

ease  of  a  formal  instrument ;  the  only  difference  between 

tfaem  bekig,  that  a  letter  or  a  correspondence  is  generally 

Biore  loose  and  inaccurate  in  respect  of  terms,  and  creates 

a  greater  difficulty  in  arriving  at  a  precise  conclusion. 

In  Cooth  V.  Jackson  (w)  Lord  Rosslyn  put  the  case  of 
^  bond  of  reference  to  a  surveyor,  the  price  to  depend 
upon  his  valuation,  only  to  ascertain  how  much  an  acre 
die  purchaser  was  to  pay  for  the  land.     And  his  Lordship 
aod,  he  should  conceive  that  not  to  be  within  the  statute. 
But  rent-rolls,  particulars  of  estates,  abstracts,  &c.  de- 
fifered  by  the  vendor  on  the  treaty  for  sale,  will  not  be 
considered  as  an  a^ement,  although  signed  by  him,  and 
containing  the  particulars  of  the  agreement ;  nor  will  let- 
ters written,  or  representations  made  by  him,  to  creditors, 
Qoneenting  the  sale,  receive  that  construction. 
Tbns,  in  a  case  (x)  where  A  agreed  by  parol  with  B 

(•)0  V«.jun.  17.  (x)  Whaley  V.  Bagenel,  6  Bro.  P.C.  45. 

G  2  for 
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for  the  purchase  of  lands  ;  shordy  afterwards,  a  rent-roll 
was  delivered  to  Aj  which  B  dated  and  altered  in  his 
own  hand-writing ;  and  it  was  intituled,  *^  Land  i^^eed 
to  be  sold  by  jB  to  -4,  from,  &c.  at  twenty-one  years  pur- 
chase, for  the  clear  yearly  rent."  An  abstract  of  the  title, 
also  stating  the  contract,  was  delivered  by  il*s  agent,  and 
also  further  particulars  and  papers  at  different  times.  B 
also  wrote  to  several  of  his  creditors,  informing  them  that 
he  had  s^eed  with  A  for  the  sale  of  the  estate,  at  twenty- 
one  years  purchase ;  referred  tenants  to  il,  as  owner  of  the 
estate ;  and  set  up  the  contract  as  a  bar  to  an  ekgit.  -  B 
afterwards  refused  to  perform  the  agreement ;  and  to  a 
bill  file4|Mbr  a  specific  performance,  pleaded  the  statute 
of  frauds,  and  the  plea  was  allowed. 

So,  in  a  later  case  (y),  upon  a  bill  filed  by  a  vendee,, 
for  a  specific  performance  of  a  parol  agreement  for  sale 
of  lands,  it  appeared  that  the  vendor  gave  the  purchaser 
a  particular  of  the  property  to  be  sold,  with  the  terms 
and  conditions,  all  in  his  own  hand-writing,  and  signed 
by  him ;  and  it  was  afterwards  delivered,  by  agreement 
of  both  parties,  to  an  attorney,  to  prepare  the  conveyance 
from,  who  prepared  a  draft,  and  brought  it  to  the  par-. 
ties,  and  they  read  over  and  approved  of  it,  and  agreed 
to  execute  the  same,  whenever  a  fair  copy  could  be  writ-* 
ten  out  The  defendant,  however,  refused  to  fulfil  his 
part  of  the  agreement,  and  pleaded  the  statute  of  frauds 
to  the  bill ;  and,  as  the  particular  was  delivered  at  the 
outset  of  the  treaty,  no  agreement  being  then  made,  the 
Court  held  it  could  only  be  delivered  as  a  list  or  cata- 
logue of  the  matters  for  sale,  to  enable  the  purchaser  to 
form  a  proper  estimate  of  their  value ;  that  the  signing 
the  particular  could  have  no  other  effect  than  to  give  it 

(y)  Cooke  r.  Tombs,  2  Anst  420;   and  see  Cass  r.  Waterhoase* 
Prec.  Cha.  29. 
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Buthenticity,  as  a  true  list  of  the  items  then  oflTered  for 
sale ;  and  that  the  subsequent  acts  could  not  affect  the 
original  nature  of  tie  particular,  and  turn  it  into  an 
agreement 

Although  an  agreement  be  reduced  into  writing,  by  a 
person  present  at  the  making  of  it,  yet  if  the  parties  do 
not  sign  it,  they  will  not  be  bound  by  it  (5:). 

If  an  agreement  contain  all  the  terms,  the  sending  of  it, 
as  instructions  to  a  person  to  prepare  a  proper  agreement, 
will  not  be  deemed  an  intention  to  extend  the  agreement, 
but  merely  to  reduce  it  into  technical  language. 

Thus,  in  Fowle  v.  Freeman  (/z),  after  some  treaty  for 
the  purchase  of  an  estate,  certain  terms  were  agreed  upon 
and  written  down  by  Freeman  the  vendor,  and  afterwards 
written  out  by  him,  as  an  agreement ;  viz. — "  March 
1 2thy  1 803.  I  agree  to  sell  to  Mr.  Fowle,  my  estate,  &c. 
for  the  sum  of  27,000/.  upon  the  following  conditions, 
&c.^  (stating  them).  Freeman  signed  this  agreement, 
and  read  it  to  Fowle,  who  approved  of  it.  Freeman  then 
underwrote  a  letter  to  his  solicitor  in  town  to  the  follow- 
ing effect : — "  Sir,  please  to  prepare  a  proper  agree- 
ment for  Mr.  Fowle  and  me  to  sign,  and  send  it  to  me  at 
this  place.  You  will  also  deliver  to  Mr.  Everett,"  the 
gentleman  who  carried  the  letter  to  town,  ^'  an  abstract  of 
my  title-deeds  for  his  examination.  As  soon  as  the  title* 
deeds  are  approved  of,  he  engages  to  lend  me  5,000  /.  till 
Michaelmas  next"  The  letter  was  signed  and  dated  by 
him,  and  was  delivered  by  Mr.  Everett  to  the  solicitor  in 
town.  Freeman  afterwards  reftised  to  perform  the  agree- 
ment; and,  to  a  bill  filed  by  Fowle  for  a  specific  per- 

(z)   Gnnter  v.  Halsey,    Ambl.  2  Mau.  and  Selw.  434, 445. 

586;  Whitchurch  v.  Bevis,  2  Bro.  (a)  Rolls,    8th    March,    1804, 

C.C.  559;  Ramsbottom  v.  Tun-  MS.;  9  Ve8.jun.  351,  S.C. 
bridge,  Ramsbottom   v.  Mortley, 

G  3  formance, 


86  or  PAROL  A61IBS]|EHT8. 

fonnance,  pleaded  the  statute  of  frtttids.  The  Matter  «( 
the  Rolls  held,  that  if  the  attorney  had  prepared  an  agree- 
ment, according  to  the  letter,  Freeman  would  have  beea 
compelled  to  execute  it,  and  the  attorney  could  not  ahor 
the  agreement  itself  in  any  one  re^>ect  A  letter  or  pro- 
posal will  do,  although  the  party  repents ;  and  many  ^ 
crees  have  been  fidunded  merely  on  letters.  If  this  objeo- 
tion  were  to  hold^  he  said  it  might  be  contended,  that  if 
an  agreement  contained  a  reference  to  title-deeds  to  be  for- 
mally executed,  it  would  not  do ;  and  his  Honor  decreed  a 
specific  performance. 


II.  We  are  next  to  consider  what  is  a  sufficient  sig^ 
nature  by  ihe  party  or  his  agent.  Before  the  statute  of 
frauds,  an  agreement,  although  reduced  into  writing  md 
signed,  was  not  considered  as  a  written  Agreement  unless 
sealed ;  but  it  was  regarded  fts  a  parol  i^reement,  «ttd  tlie 
writing  as  evidence  of  it  (A). 

It  has  been  justly  said,  that  the  same  rude  prevails 
since  the  statute  of  frauds  (c) ;  for  the  law  of  £!iiglMl 
recognizes  only  two  kinds  of  contracts,  viz.  specialtiea 
and  parol  agreements,  which  last  include  all  writings  tfcft 
under  seal,  as  well  as  verbal  agreements  not  redtieeti  iM^ 
writing  (^.  In  the  case  of  Wheeler  v.  Newton  (e),  thfc 
agreement  not  having  been  sealed,  seem^  lo  have  he&k 
insisted  upon,  as  leaving  the  case  within  the  statute :  attd 
Lord  Commissioner  RiawUnson  said,  that  agreements  4A 
writing,  though  not  sealed,  had  some  better  eeuntemxnte 

(&)  See  1  Chft.  Ca.  85.  Rep.  350,  n. ;    S.  C.  MS.  ik  tot. 

'    (c)  See  Marquis  of  Kormanby  v.  verbis. 
Duke  of  Devdnsbire,  2  Freem.  216.         (e)  Prec.  Cha.  16. 

(rf)  Rann  r.  Hughes,   7  Term 

since 
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aoM  tke  italule  of  fnuds  and  perjuries  than  they  had 
bdbi8(I). 

Tbia  doubt  must  have  arisen  from  the  comnu>n4aw  doc- 
teine  before  noticed,  that  an  agreanent  not  under  seal  is 
amply  a  parol  agreement,  and  the  writing  evidence  of  it ; 
but  there  certainly  was  no  foundation  for  the  doubt :  the 
statute  makes  signing  only  requisite  to  the  validity  of  a 
written  agreement,  and  it  is  now  clearly  es|abli^ed,  that 
sealing  is  not  necessary ;  and  if  a  man  be  in  the  habit  of 
printing  or  stamping  instead  of  writing  his  name,  heVould 
be  considered  to  have  signed  by  his  printed  name  (/). 

The  signature  required  by  the  statute,  is  to  have  the 
effect  of  giving  authenticity  to  the  whok  instrument ;  and 
where  the  name  is  inserted,  in  such  a  manner  as  to  have 
that  effect,  it  does  not  much  signify  in  what  part  of  the 
instrument  it  is  to  be  found  (g). 

Iherfs&re,  the  signing  the  /same  at  the  beguming  of 
the  agreement,  will  take  it  out  of  the  statute ;  a^  if  a 
penon  write  the  agreement  himself,  and  begin,  ^^  A  B 
agrej&s  to  sell,  &c."  and  this  is  only  in  analogy  to  the  case 
of  ^  tfifitator  writing  his  name  at  the  beginning  of  his  wil\, 
>irhich  is  equivalent  to  his  signing  it ;  and  yet  the  statute 

expressly  requires  a  signature  (Ji). 

if)  Saondenon  v,  Jaclisony  2  Ca.  ISQ ;  and  see  1  Bro.  C.  C.  410 ; 

fioi.  ^  PulL  23S;  Schneider  v.  3  Esp.  Ca.  1^2 ;  Q  Ves.  jun.  248  ; 

^orris,  2  Mau.  and  S^w.  236.  and  Saunderson  v.  Jackson,  2  Bos. 

ig)  VOt  Stokes  V.  Moore,  stated  and  Pull.  238;  see  Cooper  v.  Smith, 

vifra\  Allen  «?.  Bennet,  3  Taunt.  15  East,  103 ;  Morison  v.  Tumour, 

169,  18  Ves.jun.l 75. 

(A)  Knight  "o.  Crockford,  1  £sp. 


(I)  In  Dawson  v.  Ellis,  1  Jac.  and  Walk.  524,  the  Court  v^-as  of 
opiiuon,  that  if  A  contract  verbally  to  sell  to  B,  and  afterwards  contract 
^writing  to  sell  to  C,  and  then  convey  the  estate  to  B,  he  (B)  is  not 
IttMe  to  perform  the  contract  with  C,  although,  he  had  notice  of  it 

Mve  the  conveyance. 

G  4  And 
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And  such  a  signature  will  be  sufficient,  although  a  place 
be  left  for  a  signature  at  the  bottom  of  the  instrument  (t) 
(I) ;  and  yet,  as  Lord  Eldon  has  observed,  it  is  impossible 
not  to  see  that  the  insertion  of  the  name  at  the  beg^- 
ning  was  not  intended  to  be  a  signature,  and  that  the 
paper  was  meant  to  be  incomplete  till  it  was  further 
signed. 

And  if  the  party  know  the  contents  of  the  agreement^  a 
subscription,  as  a  witness,  is  a  sufficient  signing  (k). 

So,  where  a  clerk  of  an  agent,  duly  authorized  to  treat 
for  a  principal,  signed  an  agreement  thus,  ^'  Witness  A  JS, 
for  C  X),  agent  to  the  seller,"  it  was  holden  to  be  out  of  the 
statute  (/).  And  it  is  sufficient,  it  seems,  if  the  initials  of 
the  name  are  set  down  (m). 

But  a  letter  without  a  signature  of  the  name  in  some 
way,  cannot  be  brought  within  the  statute.  Therefore,  a 
letter  written  by  a  mother  to  her  son,  beginning  "  My 
dear  Nicholas,"  and  ending  "  your  aifectionate  mother,'* 
with  a  full  direction,  containing  the  son's  name    and 

(f)  Saundereon  v.  Jackson,  M  jun.  234;  1  Smithes  Rep.  255 ;  bot 

nrp.  see  Blore  v.  Sutton,  5  Mer.  257* 

(k)  Welford  r.  Beazely,  3  Atk.         (»i)  Phillimore  t?.  Barry,  1  CjMnp. 

503.    See  9  Yes.  jun.  251.  Ca,  513. 

(0  Coles  tf.  Trecothick,  9  Ves. 


(I)  This  question  frequently  arises  upon  wills  of  personalty.  Walker 
V.  Walker,  decided  by  the  Court  of  Delegates,  19th  Feb.  1805.  An% 
Walker  made  her  will,  comprising  real  and  personal  estate,  which  she 
signed  and  sealed,  and  then  folded  up  with  this  indorsement;  ^  I  signed 
and  sealed  my  will  to  have  it  ready  to  be  witnessed  the  first  opportunity 
I  could  get  proper  persons  for  it"  The  usual  attestation  dause  was 
added,  but  not  signed  by  any  witness.  At  her  death  the  instrument  was 
found  in  her  drawer  in  the  envelope,  and  it  was  determined  not  to  be  a 
good  will  of  the  personal  property,  on  the  ground,  that  something  appear- 
ing by  the  attestation  clause  to  be  intended  to  be  done,  the  instrument 
was  not  complete  as  the  last  will  of  the  testatrix.  1  Mer.  ^03. 

place 
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phtce  of  residence,  is  not  a  good  agreement  within  the 
statute  (it). 

And  it  seems  that  the  signature  of  the  purchaser  by 
himself  or  his  agent,  on  the  back  of  the  particulars  and 
conditions  of  sale,  with  the  sum  opposite  to  it,  is  a  sufficient 
compliance  with  the  directions  of  the  act  (o). 

And,  as  we  have  seen,  an  agreement  not  signed,  may- 
be Supported  by  a  signature  to  a  writing  referring  to  the 
agreement 

But  the  mere  altering  the  draft  of  the  conveyance  will 
not  take  a  case  out  of  the  statute  (/>)  ;  neither  will  the  writ- 
ing over  of  the  whole  draft  by  the  defendant  wiA  his  own 
hand  be  sufficient,  as  there  must  be  a  signature  (^).  To 
this  rule  we  may,  perhaps,  refer  the  case  of  Stokes  v. 
Moore  (r)  ;  where  the  defendant  wrote  instructions  for  a 
lease  to  the  plaintiff,  in  these  words ;  viz.  ^'  The  lease  re- 
newed ;  Mrs.  Stokes  to  pay  the  King's  tax ;  also  to  pay 
Moore  24/.  a  year,  half  yearly ;  Mrs.  Stokes  to  keep  the 
house  in  good  tenantable  repair,  &c/'  Stokes  the  lessee 
fled  a  bill  for  a  specific  performance,  and  the  Court  of  Ex- 
chequer held  it  not  to  be  a  sufficient  signing,  to  take  the 

agreement  out  of  the  statute ;  although  it  was  not  necessary 

to  dedde  the  point. 
Lord  Eld  on  is  reported  to  have  said,  that  he  had  some 

doubt  of  the  doctrine  in  this  case  (s). 

W  Selby  V.  Selby,  Rolls,  1817,  {q)  Ithel  v.  Potter,    1  P.  Wins. 

MS.  771,  cited. 

(0)  Vide  supra,  aiid  Hodgson  v,  (r)  Stokes  x/.  Moore,  1  Cox,  219  ; 

UBret,  Camp.  N.  P.  233 ;  Phil-  Cox's  n.  to  1  P.  Wms.  771.     See 

bwre  V.  Bany,  t^.  513 ;  cases  on  1  Smith's  Rep.  244. 

^  17th  sect  Kmmerson  v.  Heelis,  (js)  And  see  Emmerson  v.  Hee- 

t  Taunt  38.  lis,  2  Taunt.  38,  and  observe  how 

(p)  Hawkins  v.  Holmes,  1  P.  the  purchaser's  nam^  was  signed 

Wmi.  770,  which  overruled  Low-  there.      See  also  Morisort  v.  Tur- 

tbcr  r.  Carril,  1  Vem.  221.     See  nour,  18  Ves.  jun.  175;  Western  r. 


Sbippey  v.  DeFrisont    5  Esp.  Cs^     Russell,  3  Ves.  and  Bea.  187- 
100. 


Mr. 
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Mr.  Baron  Eyre  appears  to  have  put  it  on  its  tme 
grounds.  He  said,  that  the  signature  is  to  have  the  effisQ 
of  giving  authenticity  to  the  whole  instrument,  and  if  the 
name  is  inserted,  so  as  to  have  that  effect^  he  did  not 
think  it  signified  much  in  what  part  of  the  instrument  it 
was  to  be  found :  it  wafi,  perhaps,  difficult,  except  in  tbe 
case  of  a  letter  with  a  postscript,  to  find  an  instance  wbere 
a  name  inserted  in  the  middle  of  a  writing  can  wdl  kuve 
that  effect ;  and  then  the  name  being  generally  found  in  a 
particular  place,  by  the  common  usage  of  mankind,  it  may 
very  probably  [qu.  properly]  have  the  effect  oi  a  l^alsig'' 
nature,  and  extend  to  the  whole;  but  he  did  not undsntuid 
how  a  name  inserted  in  the  body  of  an  instromeiit,  and 
appUcable  to  particular  purposes,  could  amount  to  such 
an  authenticajlion  as  is  required  by  the  statute. 


III.  In  considering  what  signature  satisfies  the  requisi- 
tion of  the  statute,  we  have  necessarily  adverted  to  signa- 
tures by  agents ;  and  it  will  now  be  proper  to  consider  who 
will  be  deemed  an  agent  lawfully  authorized  witUn  the 
statute  of  frauds,  to  sign  an  agreement  for  the  sale  or  pur- 
chase of  an  estate. 

In  the  first  and  third  sections  of  the  statute  of  frauds, 
which  relate  to  leases,  &c,  the  writing  is  required  to  be 
signed  by  the  parties  making  it,  or  their  agent  authorized 
by  writing.  This  latter  requisite  is  omitted  in  the  fourth 
and  seventeenth  sections  of  the  statute  (I).  The  Legislature 

seiems  to  have  taken  this  distinction,  that  where  an  interest 

— —    — 

(I)  In  a  note  to  Mr.  East's  7th  vol.  p.  565,  it  is  said,  that  by  the  fourth 
section,  to  affect  lands,  the  note  must  be  signed  by  an  agent  thereunto  law- 
fulljr  authorized  by  writing,  &c.  which  words,  **  by  writing,''  are  omittied 
in  thfijerenteeiith  section,  touching  the  sale  of  goods.  This  miatabe  ipuit 
be  attiijblUed  to  the  hurry  of  the  press,  for  the  agent  is  in  neither  lecfeioD 
required  to  be  authorized  by  writing. 

is 
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■ded  to  be  actually  passed,  the  agent  must  be  autho- 
bj  writing;  but  that  where  a  mere  agreement  is  en- 
intOj  the  agent  need  not  be  constituted  by  writii^ ; 
lenefore  an  agent  may  be  authorized  by  parol  to  treiE^ 
r  buy  an  estate,  although  the  contract  itself  must  be 
tiag  (<)l  It  is,  howev^,  in  all  cases,  highly  desirable 
he  agent  ribiould  have  a  written  authority*  Where 
•  merely  a  parol  authority,  it  must  frequently  be 
It  to  pro^e  the  existence  and  extent  of  it  (ti) ;  al- 
h  It  may  be  observed  that  his  testimcHiy  wiU  be^re- 
l  witb  great  caution  against  his  idgnature  as  agrat 
Mfver,  at  die  time  of  signing,  he  make  a  declaration 
skasno  authority,  his  principal  will  not  be  bound  Qc). 
t  dlhoagh  an  agent  is  authorised  to  sell  at  a  parti^ 
price,  yet  it  seems  that  his  clerk  cannot  ccmtract 
Dt  a  Mpedd  authority  or  agreement  for  that  pui^ 
y) ;  wjkich,  however,  need  not  be  in  writing. 
I  priMipal  may  revoke  the  authority  of  the  agrat 
lime  before  an  agreement  is  executed  accwditig  to 
Etiite,  although  tfae  agent  hn  preriously  i^eed  ^er^ 
x>«ell  the  property  (^) ;  and  an  intended  pumhaaer 
i  like  manner  revoke  his  andiority  to  his  agent  to 

Mhr  v.  Hendon,   5  Yin.  Dutn  of   Bedford,    1  Atk.  407i 

E4.  pL  45 ;  Wedderburae  r.  and  see  5  Vin.  Abr.  522.  pi.  35 ; 

ifbs  Exchaqoer,  T.  T.  1 77S,  Wjatt  t>.  Allen,  MS.  App.  No*  tt. 

427,    cited;   Rucker  dx)  ttoMWurd  v.  Braithwaile,    1 

1  Etp.  Ca.   105 ;  Ves.  and  Beam.  202. 

X  "neoothick,  9  Ve*.  jun.  (j/)  Coles  v.  Trecothick,  0  Vet. 

Smith's  Rep.  233;  Bany  jun/234. 

Barrymorey  1  Schoales  and  (z)  See  Farmer  r.  Robinson,  2 

I  Rep.  2Sy  cited ;  Clinan  v.  Campb.  339,  n. 

JL  22 ;  Emmerson  v.  Hee-  (a)  As  to  sales  by  auction,  see 

rmiit  3S.  Blagden  v.  Bradbear,  12  Yes,  jun. 

fbMikck  V.  Buller,  10  Ves.  4(57;  Mason  v.  Armitage,  IS  Ves. 

f9.    See  Daniel  v.  Adams,  jun.  25. 

405;   Charlewood   v.  the 

The 
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The  Statute  requires  every  agreement  as  to  lands^  or 
some  memorandum  or  note  thereof,  to  be  in  writing,  and 
signed  by  the  party  to  be  charged^  or  some  other  person 
ihereuntOj  (that  is,  to  the  signing  thereof)  (6)  by  him 
authorized.  And  that  as  to  goods,  some  note  or  memo- 
randum in  writing  of  the  bargain,  shall  be  made  And 
signed  by  the  parties  to  be  charged  by  such  contracts,:  or 
their  agentSy  thereunto  authorized.  And  yet  it  has  been 
decided,  that  the  signature  of  the  party  to  be  charged  by 
himself  or  agent  is  sufficient,  even  in  a  contract  for 
goods  (c),  although  the  other  party  has  not  signed,  and 
consequently  is  not  bomid  ;  so  that  there  appears. to  be 
no  difference  between  the  two  clauses  of  the  statute,,  in 
regard  to  the  appointment  and  power  of  an  agent 

It  has,  however,  been  repeatedly  decided,  that  an  auc- 
tioneer is  the  agent  of  both  parties  upon  a  sale  of  goods, 
so  as  to  be  enabled  to  bind  them  both  under  the  sta- 
tute (d) ;  whilst,  on  the  contrary,  it  has  been  decided, 
and  lately  seemed  to  be  the  prevailing  opinion,  that  the 
auctioneer  is  not  the  agent  of  the  purchaser  upon  a  sale  by 
auction  of  estates,  so  as  to  be  authorized  to  bind  him  by 
setting  down  in  writting  the  terms  of  the  contract  (e) ; 
but  in  a  late  case,  upon  the  sale  of  an  interest  within  the 
fourth  section,  the  Court  of  Common  Pleas  held,  that  the 


(b)  See  1  Yes.  and  Beam,  207. 

(c)  Allen  V,  Bennet,  3  Taunt. 
169. 

(d)  Simon  o.  Motivos,  3  Burr. 
1921 ;  Bull.  Ni.  Pri.  280;  1  Blackst. 
599 ;  Rucker  v.  Cammeyer,  1  Esp. 
Ca.  105;  Hinde  v.  Whitehouse, 
.7  East,  558 ;  and  see  Rondeau  v, 
Wyatt,  2  H.  Blackst.  67;  and  1 
Ca.  and  Opin.  142,  143;  Philli- 
more  v.  Barry,  1  Camp.  Ca.  513 ; 


and  see  the  observations  in  the  2d 
edit,  of  this  work,  p.  57 — 64. 

(e)  Stansfield  v.  Johnson,  1  Esp. 
Ca.  101 ;  Walker  o.  Constable^  2 
Esp.  Ca.  669;  1  Bos.  and  Pull. 
306;  Buckmaster  v.  Harrop,  7 
Ves.  jun.  341 ;  13  Ves.  jun.  456; 
Coles  V.  Trecothick,  9  Ves.  jun. 
234 ;  1  Smith,  257-  See  13  Ves. 
jun.  473. 

auctioneer 
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infetioneer  was  an  ieigent  for  the  purchaser,  even  upon  a 
lale  of  estates.  Lord  C.  J.  Mansfield,  in  delivering  judg- 
oent,  asked,  by  what  authority  does  he  write  down  the 
michaser^s  name  ?  By  the  authority  of  the  purchaser. 
fhese  persons  bid,  and  announce  their  biddings  loudly, 
nd  particularly  enough  to  be  heard  by  the  auctioneer.  For 
rhat  purpose  do  they  do  this  ?  That  he  may  write  down 
beir  names  opposite  to  the  lots ;  therefore  he  writes  the 
lame  by  the  authority  of  the  purchaser,  and  he  is  an  agent 
or  the  purchaser  (/).  In  a  later  case  (^),  the  Court  of 
/Ommon  Pleas  adhered  to  their  former  decision,  and  they 
onsidered  the  signature  by  the  auctioneer  of  the  purcha- 
er's  name  alone,  sufficient,  although  he  was  only  an  agent, 
obind  the  principal;  and  the  conditions  expressly  re- 
[uired  that  the  highest  bidder  should  sign  a  contract  for 
he  purchase.  The  principal,  however,  was  present,  and 
lid  not  object  to  the  signature  by  the  auctioneer  until 
Aer  it  was  made.  The  action  in  this  case  was  brought 
or  the  auction  duty.  Upon  a  bill  filed  by  the  seller  for  a 
pecific  performance,  the  Master  of  the  Rolls  decreed  it, 
following  the  decisions  in  the  Common  Pleas,  although 
Ins  own  opinion  was,  that  an  auctioneer  is  not  the  agent  of 
fliC  purchaser  (A).  The  rule,  therefore,  may  now  be  laid 
down  generally,  that  an  auctioneer  is  an  agent  lawfully 
authorized  by  the  purchaser.  It  was  always  clear,  that 
an  auctioneer,  appointed  by  a  vendor,  was  a  good  agent 
tor  hhn  within  the  statute  (i). 

And  although  a  purchaser  bid  by  an  agent,  yet  the 
amcfioneer  is  still  duly  authorized  to  sign  the  agreement  (A). 

(/)  Emmeraon  v.  Heelis,  2  (A)  Kemys  v.  Proctor,  3  Ves. 
Taut  38.  See  1  Cas.  and  Opin.  and  Bea.  57 ;  1  Jac.  and  Walk.  350. 
142,  lis.  (0  Vide  supra. 

(g)  White  r.  Procter,  4  Taunt.  (Jc)  Emmerson  v.  Heelis,  2  Taun. 
5W.  38 ;  White  r.  Proctor,  4  Taunt.  209. 

It 
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It  seems  that  tlie  agent  must  be  a  third  person,  and*  that 
neither  of  the  contracting  parties  can  be  the  agent  of  the 
other  (I).  It  would  be  difficult,  however,  to  maintain  diis 
proposition,  where  either  party  has  an  express  authority 
from  the  other  to  sign  the  agreement  on  his  behalf. 


SECTION  III. 
Of  Parol  Agreements  not  within  the  Statute. 

• 

I.  We  have  seen  what  is  considered  a  sufficient  agree- 
ment to  take  a  case  out  of  the  statute  ;  but  there  are  cases 
in  which  the  performance  of  an  agreement  wUl  be  com- 
pelled, although  the  terms  of  it  are  not  reduced  into  writ- 
ing ;  for  though  the  statute  provided  that  no  agreement 
should  be  good,  unless  signed  by  the  party  to  be  bound 
thereby,  or  some  person  authorized  by  him,  yet  on  all  the 
questions  upon  that  statute,  the  purport  of  making  it  has 
been  considered,  viz.  to  prevent  frauds  and  perjuries; 
and  where  there  has  appeared  to  be  no  danger  of  either, 
the  courts  have  endeavoured  to  take  the  case  out  of  the 
statute  (m). 

Upon  this  ground  it  was  that  in  the  case  of  Simon  v* 
Motivos,  Lord  Mansfield  and  Mr.  Justice  Wilmot  ex- 
pressed a  clear  opinion,  in  which  Mr.  Justice  Yates  was 
inclined  to  concur,  that  sales  by  auction  were  not  within 
the  statute,  because  the  solemnity  of  that  kind  of  sale  pre- 
cludes all  perjury  as  to  the  fact  itself  of  sale.  The  case, 
however,  which  arose  upon  the  sale  of  goods,  was  deter- 
mined upon  the  ground  of  the  constructive  agency  of  the 

(/)  See  Wrigrht  v.  Dannah,   2         (m)  See  I  Ves.  221. 
Camp.  fiOS. 

auctioneer, 
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^ctioneer  (it),  who  had  set  down  in  writing  the  name  of 
the  potchaser,  &c.  (o). 

Socoeisding  judges  have  entertained  a  different  opinion 
on  &e  gteat  question,  whether  sales  by  auction  are  within 
tfie  statute  of  frauds ;  and  it  has  accordingly  been  since  fire- 
([uently  decided,  that  sales  by  auction  of  estates  are  within 
the  statute  {p).  And  although  the  point  has  never  been 
decided,  yet,  from  the  present  temper  of  the  courts,  it  seems 
{mbable  that  it  will  be  determined,  that  sales  by  auction^ 
^en  of  goods,  are  within  the  statute. 

But  on  the  ground  that  there  is  no  danger  in  such  a 
transaction  of  either  fraud  or  perjury,  a  sale  before  a 
Huter,  under  the  decree  of  a  court  of  equity,  will  be  car* 
ried  into  execution,  although  the  purchaser  did  not  sub- 
scribe any  agreement.  The  judgment  of  the  Court,  in 
eonfinning  the  purchase,  takes  it  out  of  the  statute  {q). 

So  i^  under  a  reference  to  a  Master,  an  i^reement  be 
made  to  lay  out  trust-money  in  the  purchase  of  particular 
hods,  and  the  Master  make  his  report  accordingly,  and' 
the  report  be  confirmed  without  any  opposition  by  the 
owner  of  the  estate,  the  purchase  will  be  carried  into  a 
ipectfic  execution,  although  no  agreement  was  signed  by 
die  vendor.  The  sale  is  a  judicial  sale,  which  takes  it 
entirely  out  of  the  statute  (r). 


(«)  Videnpra, 

(•)  3  But.  1021,  Ball.Ni.  Pri. 
280;  1  Blackst  599. 

(p)  Stuifidd  V.  Johnson,  1  Esp. 
Ct.  101 ;  Walker  v.  Constable,  2 
Ei^  Gil  059;  1  Boa.  ami  PuU. 
806;  Buckmaster  v.  Him>p»  7 
Vii.iM.  341,  afficiaed  OA  appeal, 
Dtt.  IBOS;  Blagden  «.  Bradbear, 
12  Vet.  jun.  406;  and  see  Coles 
^-  Trecothick,    9  Ves.  jun.  249  ; 


Hinde  r.  Whitehoiise,  7  East,  558; 
Mason  v.  Annitage,  13  Ves.  jun. 
25 ;  Higginson  v.  Clowes,  15  Ves. 
jun.  516.  The  case  of  Sy moods 
V.  Ball,  8  Term  Rep.  151,  turned 
on  the  particular  provisions  of 
aaother  act  of  parliament 

(q)  Attorney  General  v*  Day,  1 
Ves.  218 ;  and  see  12  Ves-  jua. 
472. 

(r)  S.  C. 

II.   It 


1 
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IL  It  has  been  repeatedly  detennined  in  equity*  (s^ 
that  if  a  bill  be  brought  for  the  execution  of  an  agreement 
not  in  writing,  nor  so  stated  in  the  bill,  yet  if  the  defend- 
ant put  in  his  answer,  and  confess  the  agreement,  that 
takes  the  case  entirely  out  of  the  mischief  intended  to  be 
prevented  by  the  statute  ;  and  there  being  no  danger  of 
perjury,  the  Court  would  decree  it ;  and  if  the  defendant 
should  die,  upon  a  bill  of  revivor  against  his  heir,  the  same 
decree  would  be  made  as  if  the  ancestor  were  living,  die 
principle  going  throughout,  and  equally  bindii^  the 
representatives  (/)% 

Lord  Chancellor  Bathurst,  however,  held  that  an  agree- 
ment, not  in  part  performed,  could  not  be  carried  into 
execution,  although  confessed  by  the  answer.  In  Eyre  v. 
Popham  (u),  addressing  himself  to  Mr.  Ambler,  he  asked 
if  there  was  any  case  in  which  there  had  been  a  decree 
founded  upon  confession  generally  without  a  part  per- 
formed? and  Mr.  Ambler  replied,  that  in  some  of  the 
cases,  the  Chancellor  had  been  mentioned  to  have  said  it, 
but  he  never  found  a  decree.  In  giving  judgment,  his 
Lordship  is  reported  to  have  said,  ^^  This  is  not  an  agree- 
ment in  writing,  upon  the  statute  of  frauds ;  but  the 
question  is,  whether  it  is  an  agreement  which  so  iqppean 
as  that  the  Court  will  decree  a  performance.  It  has  been 
said,  that  it  is  a  known  rule  in  this  Court,  that  where  an 
agreement  appears  confessed,  the  Court  will  decree  a  per- 
formance, though  no  part  has  been  performed ;  some  dic- 
tums  there  have  been,  but  Mr.  Ambler  confesses  that  he 


(«)Croy3tonv.  Banes,  PrecCba.  (f)  Per  Lord  Hardwicke, 

208;   and  see   1  Yes.  221.  441;  Ves.  221. 

Ambl.  586 ;  Mose.  370 ;  and  Sy-  (u)  LofHt,  808,  809 ;    and   8C« 

mondson   v.    Tweed,   Prec.  Cha.  Eyre  v.  Iveson,  2  Bro.  C.  C.  565^ 

374 ;  Gilb.  Eq.  Rep.  35 ;  Wanby  v.  cited. 
Sawbridge,  1  Bro.  C.  C.  414,  cited. 

has 
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htti  feund  no  decree — that  where  the  substance  clearly 
vppeusj  though  in  parol,  without  any  part  performed,  tho 
CSourt  wiU  decree  an  agreement  to  be  executed.  I  think 
ifreftDiMitbe  possible ;  this  Court  cannot  repeal  the  statute 
of  finuidfl,  or  any  statute.  The  king  has  no  such  power, 
\tf  ihe  constitution,  entrusted  in  him ;  and  therefore  there 
ctti  be  no  such  power  in  his  delegates.  The  only  case  I 
bow  that  takes  a  contract  out  of  the  statute  is  of  fraud, 
»d  tlie  jurisdiction  of  this  Court  is  principally  intended  to 
prevent  fi«nd  and  deceit  Where  a  party  has  given 
ground  to  another  to  think  he  had  a  title  secured,  the 
CSoort  wfll  secure  it  to  him.  The  ground,  therefore,  in 
flfedking  aad  refusing  decrees,  has  been  fraud.  It  can 
never  be  laid  down  by  the  Court,  that  where  the  substance 
appean  it  shiQ  be  executed.  It  would  not  have  been  so 
at  coBunon  law.** 

in  the  discussion  of  the  foregoing  case,  neither  the  bar 

nor  the  court  appear  to  have  been  aware  of  a  case  before 

Lord  Chancellor  Macclesfield  (i*),  in  which  the  defendant 

kaving  pleaded  the  statute  of  frauds  to  a  bill  seeking  a 

tpedfic  performance  of  a  parol  agreement,  his  Lordship 

nid,  die  plea  vras  proper,  but  then  the  defendant  ought, 

byaaswer,  to  deny  the  agreement ;  for  if  she  confessed  the 

agreement,  the  Court  would  decree  a  performance,  notwith- 

Handmg  the  statute ;  for  that  such  confession  would  not 

be  looked  upon  as  perjury,  or  intended  to  be  prevented  by 

&e  statute.    And  he  therefore  confirmed  an  order,  that 

tile  plea  should  stand  for  an  answer,  with  liberty  for  the 

(laintiff  to  except  thereto,  and  that  the  benefit  thereof 

dioiild  be  saved  to  the  defendant  until  the  hearing  of  the 

(<)  CUU  V.  Godolphin,  1  Dick,     see  Hartley  v.  Wilkioion,   Irish 
»;  2 Bit).  C.  C.  5M,  cited;  and     Term  Rep.  357. 

u  cause. 
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cause.  And  Lord  Hardwicke  appears  to  have  entertained 
the  same  opinion  (y). 

.  In  Whitchurch  v.  Bevis(^),  Lofd  Thurlow  a^  first 
etpressed  his  opinion^  that  the  only  effect  of  the  statute 
was,  that  an  agreement  should  not  be  proved  aliunde.  No 
evidence  that  could  be  given  would  sustain  the  suit  if- the 
defendant  answered  and  denied  the  agreement  In  this 
case  the  agreement  was  confessed,  but  the  statute  was 
pleaded,  and  it  was  ultimately  decided  on  its  owa  parti- 
cular circumstances.     Lord  Thurlow  said,  he  m^eant-to 

• 

determine  upon  the  ground  of  this  particular  case ;  be- 
cause it  might  become  to  be  more,  seriously  consijief^ 
what  sort  of -a  verbal  agreement,  notwithstanding  die^ple^ 
of  the  statute  of  frauds,  might  be  sustained,  as  being  con- 
fessed by  the  answer,  so  as  the  Court  would  cailry  itinto 
execution.  His  Lordship  added,  that  he  was  prepraed  to 
say,  if  there  were  general  instructions  for  an  -  agreiuiient, 
consisting  of  material  circumstances  to  be  hareafter  ex- 
tended more  at  large,  and  to  be  put  into  the  foma  df  an 
instrument,  with  a  view  to  be  signed  'by  the  parties^  and 
no  fraud,  but  the  party  takes  advantage  of  the  locm.fom- 
tentue^  he  should  not  be  compelled  to  perform  such  an 
agreement  as  that,  when  he  insists  ujnm  the  statute  of 
frauds. 

It  is  curious  to  observe  the  different  opinions  which 
have  prevailed  on  this  point.  Lord  Macclesfield  held»  that 
if  the  agreement  was  confessed,  even  a  plea  of  the  statute 
would  not  protect  the  defendant;  in  which  opinion  he  w&MA 
to  have  been  followed  by  Lord  Hardwicke.  On  the  other 
hand,  Lord  Bathurst  thought  that,  unless  there  were  fraud, 

{y)  See  Cottington  v.  Fletcher,         (z)  2  Bro.  C.  C.  559 ;  2  Dick. 
2  Atk.    155;  and  see  3  Atk.  3;      664. 
but  see  4  Ves.  jun.  24. 
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tliadnuaBioiiof  itheagi^Mmentby  the  dlefeadaat  would  not 
eoable  the  Court  to  decree  it,  although  the  defe^dant  did 
•0t  jnnat  oB'the  8talu1;e.. .  Lord  Thurlojiv  .appears  to  have 
been  of  opinion,  that  if  the  agreement  was  adinitted^  the 
tfatote  -covld  only  be  uaed  aa  a  defence  where  there  was 
t€i^tti  Jocmtpiemteaiia f. hat  that  evidence  could  not  be 
idnittedto  falsify  /Ae  defendant's  answer. 

None  of  the  fbregoing.opinionshave,  howev^  beea  ait' 
traded  to.  Mr*  Baron  -Eyre  seems  to  have  led  the  way  in 
holding,  that  if  ^e/de£sndant,.«hy.  his  answer,  insisted 
ipon^tfiesstatate  of  frauds,  a-specific  performance  could 
■Btbe-  deoread,  although  he  confessed  the  agreement  (^). 
AadLofd-Hmrlow,  notwithstanding  his  opinion  in  Whit- 
dmcb  vc  Bms^  said)  in  the  prior  case  of  Whitbread  v. 
Bioddmiist,  tiuitit  shodld  rather  seem  that  if  the  defen- 
dant4»nfeasw  die  agreement '  in- his  answer,^  but  insists 
upon  tig  jtatate,  it  wootd  be-more-simple  and  conformable 
to  reasonlc^  sajr,  that  the  statute  should  be  a  bar  to  the 
fdsilitiff ''«^daim  (s^ ;  and  these  opinions  have  been  adopted 
I9  Lovd  Rosslyn  askl  Lord  Eldon  (d) ;  and  Sir  William 
ChrSBfl  MtaGdly  decided,  that  the  statute  may  be  used  as  a 
bar  to  die  rdief,  although  the  agreement  be  admitted  (e). 
It  is  inunaterial,  he  said,  what  admissions  are  made  l^  a 
defendant  insisting  upon  the  benefit  of  the  statute,  for  he 
dirows  It  upon  the  plaintiff  to  show  a  complete  written 
agreem^t;  and  it  can  no  more  be  thrown  upon  the  de- 
faidantto  supply  defects  in  the  agreement,  than  to  supply 
die  want  of  an  agreement. 

(6)  Stewart  v.  Careless,  2  Bro.  jun.  12 ;  Row  v.  Teed,  15  Ves.  jim. 

CC  564,  566,  cited ;  Walters  v.  375 ;  see  Rondeau  v.  Wyatt,  2  H. 

Moitiui,  2  Cox,  369.  Blackst.  63 ;  and  1  Rose,  300. 

(c)  See  1  Bro.  C.  C.  416.  (e)  Blagden  v.  Bradbear,  12  Yes. 

(<0  Moore  v.  Edwards,  4  Ves.  jun.  466 ;  see  also  2  BaU  and  Beat. 

iv&.23;  Cooth  V.  Jackson,  6  Ves.  349. 

H  2  Where 
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Wliere^  however,  a  defendant  has,  by  answer,  admitted^ 
the  agreement,  and  submitted  to  perform  it,  he  cannot^- 
by  an  answer  to  an  amended  bill,  plead  the  statute. of 
frauds  (/). 

If  the  defendant  deny  the  agreement,  he  may  be  tried 
for  perjury ;  but  a  conviction  will  not  enable  equity  to 
decree  a  performance  of  the  agreement  {g)  (I) ;  and  ihet^ 
fore,  as  the  plaintiff  cannot  avail  himself,  in  any  civil 
proceedings,  of  the  conviction  of  the  defendant,  ,he  .  is  a 
competent  witness  to  prove  the  perjury  (^).  i 

III.  There  are  other  cases  taken  out  of  the  statute^  not 
so  much  on  the  principle  of  no  danger  of  perjury,  as  that 
the  statute  was  not  intended  to  create  or  protect  fraud. 
Lord  Keeper  North  appears  to  have  entertained  a  float- 
ing opinion,  although  he  does  not  seem  to  have  ever^^ctn? 
ally  decided  the  point,  that  if  the  plaintiff  laid  in  his  biB 
that  it  was  part  of  the  agreement,  that  the  ..^^gt&anBaak 
should  be  put  into  writing,  it  Vould  take  the  case  .out 
of  the  statute  (i).  In  a  case  before  Lord  Thuriow.  {k\ 
this  doctrine  was  stated  at  the  bar ;  and  in  answer  to  it^ 
his  Lordship  said,  he  took  that  to  be  a  single  case,  and  .to 
have  been  overruled^     If  you  interpose  the  medium  ^ 

(/)  Spurrier  v.  Fitzgerald,   6  (^)  The  King  v.  Botton,  4  Em^ 

Ve8.jun.54S.  572. 

(je)  Bartleit    v.    Pickersgill,    4  (t)  Hollis  v.  Whiteing,  or  Ed« 

Burr.  2255;  4  East,  577,  n.  b;  1  wards,  1  Vern.  151,  159;   Leake 

Cox,  15.    See  Rastel  v.  Hutchin-  v.  Morrice,  2  Cha.  Ca.  135. 

son,  1  Dick.  44,  and  Fell  v.  Cham-  {k)  Whitchurch  v.  Bevis,  2  Brot 

berlain,  2  Dick.  484 ;  Burdou  v.  C.  C.  565.                               -     ; 
Browning,  2  Taunt.  520. 


(I)  It  spears  that  the  plaintiff  in  Fellt>.  Chamberlain  did  prefer  vbili 
of  indictment  for  perjury  against  the  defendant;  and  the  Master  of  the 
Rolls  granted  an  order  to  the  six  clerks  to  deliver  the  bill  and  answ^, 
interrogatories,  and  depositions  of  witnesses  to  a  solidtor,  in  order  to 
be  produced  at  the  trial.    Reg.  Lib.  A.  1772,  fo.  496. 

fraud 
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fifaudy  by' winch  the  agreement  is  prevented  from  being 
jmt  ifUo  writing,  I  agree  to  it;  otherwise  I  take  Lord 
North's  doctrine/  ^  that  if  it  had  been  laid  in  the  bill, 
diat  it  was' part  of  the  agreement  that  it  should  be  put 
into  writingy  it  would  have  done,'  to  be  a  single  decision, 
and  contradicted,  though  not  expressly,  yet  by  the  current 
of  (pinions.-' 

So  where  i^reements  have  been  carried  partly  into  exe- 
cotion,  the'  Court  will  decree  the  performance  of  them,  in 
order  that  one  side  may  not  take  advantage  of  the  statute , 
to  be  guilty  of  firaud(/)  (I). 

An  agreement  will  not  be  considered  as  pardy  executed , 
unless  the  acts  done  are  such  as  could  be  done  with  no 
6&er  view  or  design  than  to  perform  the  agreement ;  or 
peihaps,  to  speak  more  correctly,  with  the  view  of  the 
agreement  being  performed  ;  and  if  it  do  not  appear  but 
the  acts  done  might  have  been  done  with  other  views,  the 
agreement  will  not  be  taken  out  of  the  statute  (jn). 
,  Neither  will  acts  merely  introductory,  or  ancillary  to 
an  agreement,  be  considered  as  a  part  performance,  al- 
though attended  with  expense.  Therefore,  delivering  an 
abstract,  giving  directions  for  conveyances,  going  to  view 
the  estate,  fixing  upon  an  appraiser  to  value  stock,  making 
vahiatiiMis,  &c.  (»),  will  not  take  a  parol  agreement  out  of 
the  statute. 

(/)  See  1  Vea.  221;  Taylor  v.  C.  C.  409,  cited;  Whitchurch  v. 

Beech,  1  Ves.  297.  Bevis,  2  Bro.  C.  C.  559  ;  Whalcy 

(m)  Ganter  v.  Hasley,    Ambl.  v.  Bagenal,   6  Bro.   P.   G.  645; 

586;  Lacon  v.  Mertina,  3  Atk.  1.  Cooke   v.  Tombs,    2  Anst.   420; 

(«)  Clerk  V.  Wright,  1  Atk.  12 ;  and  see  Cooth  v,  Jackson,  6  Ves. 

^iVbitbread  v.  Brockhurst,  1  Bro.  jun.  12 ;  and  Redding  v.  Wilkes, 

C.  C.  412 ;  Cole  v.  White,  1  Bro.  3  Bro.  C.  C.  400. 

(I)  The  ground  of  relief  in  these  cases  is  fraud,  and  that  species  of 
viiid  which  is  connsablein  equity  only ;  although  it  seems  that  the  Court 
^Kiagft  Bench  once  held,  that  where  an  agreement  was  partly  executed, 
^vattoialfy  out  of  ike  statute.    See  1  Bro.  C.  C.  417. 

H  3  But 
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But  if  possession  be  delivered  by  the  purchaser 
agreement  will  be  considered  as  in  part  executed 
especially  if  he  expend  motkty  in  buildiiig  6)r  impif^ 
according  to  the  agreement  (p),  for  the  statute  should  I 
be  so  turned/ <sonstraed,  or  used^  M  toj^teot  <AP 
ineati  of  fraud  (^).  ' 

Possession,  however,'  must  be  delivered  iil-ptff 
fbrmance;  for  if  the  purchaser  obtain  it  wrongfol 
wiU  not  avail  him  (r).  And  a  possession  which  ci 
referred  to  a  title  distinct  from  the  agreement  '^ 
take  a  case  out  of  the  statute.  Therefore,  *pos0ta8i< 
a  tenant  cannot  be  deemed  a  part  performalite.  Tb 
livery  of  possession,  by  a  person  having  possesAkxi 
perdoA  claiming  \aiA^  tiie  agreement,  is '  a  strohg 
marked  dkt^umstahce ;  *  but  a  tenant  of  course  contini 

(o)  Butcher  v.  Stapelj,  1  Vem.  328  ;   Kine  v.  Balfe,  2.  B 

363;  Pyke  r.  Williams,  2  Vem.  Beat.  343 ;  Morphett  v.  Jono 

455;    Lockey   v.    Lockey,    Prec.  Feb.  1818,MS. ;  1  Swanst. 
Cfaa.    51 S  ;    Earl    of   Aylesibrd's         (p)  Foxcraft  v.  Lister,  S 

case,  2  Str.  783  ;  Binstead  v.  Cole-  456 ;   Gilb.   £q.  Rep.  4, 

maa,  Buob.  65  {  S.  C.  MS.  in  tot.  Chiles  P.  C.  108|»  reporte^i^t 

verbis;  Barrett  v.  Gomeaerra,  Buob.  v.  Buckland,  2  Freem.  268 

94 ;  Lacon  v.  Mertins,  3  Atk.  1 ;  timer   v.    Orchard,    2  Ve 

Wills  V.  Stradling,    3  Ves.  jun.  243;   Toole  v.  Medb'cott, 

378;    Bowers  r.   Cator,   4   Ves.  andBeatty,  393.    SeeWhi 

jun.  91 ;  Denton  v,  Stewart,  4th  D'Esterre,  2  Dow.  359.  ' 
July  1786,    cited   in  Mr.   Fonbl.         (9)  See  3  Burr.  1919. 
note  to  1  Tiea.  Eq.  175  (I) ;  Gr^         (r)  Cole  v.  White,  1  Bro 

gory  V.    Mighell,    18    Ves.  jun.  409,  cited. 


(I)  In  this  case  the  plaintiff  not  only  purchased  the  house,  I 
the  furniture,  for  which  she  had  actually  paid  ;  and  it  appears 
decree,  that  there  was  a  receipt  given  by  the  defendant,  the  cont 
which,  however,  are  not  stated  in  the  Register's  book.  The  del 
positively  denied  the  agreement,  and  insisted  that  the  plaintiff  v 
tenant  .at  will.  Reg.  Lib.  A.  1785,  fo.  552,  by  the  name  of  De 
Seward ;  ibid.  7 17,  by  the  name  of  Denton  r.  Stewart. 

posse 
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possBtnon,  unless  he  has  notice  to  quit ;  and  the  mere 
£GK;t  of  his  continuance  in  possession  (which  is  all  that  can 
be  admilted,  for  qUa  ammo*  he  continued  in  possession 
18  not  a  subject  of  admission)  cannot  weigh  with  the 
ooart(^). 

But  if  he  pay  an  additional  rent,  although  that  is  per  se 
an  equivocal  circumstance,  (for  it  may  be  that  he  shall  hold 
only  fiDom  year  to  year,  the  lease  being  expired),  yet  thejre 
may  be  odier  inducements.  If,  therefore,  it  be  averred 
diat  the  landlord  accepted  the  additional  rent  upon  the 
hot  of  the  a^eement,  the  acceptance  upon  the  ground  of 
ibe  agreement  would  not  be  equivocal  at  all. .  The  land- 
lord in  such  a  case  must  answer,  whether  it  was  accepted 
upon  a  koldii^  from  year  to  year,  or  any  other  ground  (0-. 

If  it  be  part  of  such  a  contract  with  a  tenai^it  in  posses- 
siopy  tbat  mcmey  shall  be  laid  out,  and  it. is  oner  of  the 
cooaideimtioo6  for  granting  the  lease  (the  laying  out  which 
most  be  ihen  wUh  the  privity  of  the  landlord),  it  is  v0ry 
itTDng  to  take  it  out  of  the  statute, (f^)«    Bi^t  it  is  i^ecessaxy 
diat  the  aet  should  unequivocally  refer  to  and  result  irqm 
die  agreement,  and  such  that  the  party  would  suffer  an 
tajiyry  amounting  to  fraud  by  the  refusal  to  execute  that 
agreement  Therefore,  where  upon  the  faith  of  a  promise 
of  a  renewid>  a  tenant  rebuilt  a  party- wall,  the  agreement 
wai  hdd  to  be  within  the  statute.  The  act  done  was  equi- 
vocal :  for  it  would  have  taken  place  equally  if  there  .had 
bean  no  agreement :  it  was  such  also  as  easily  admitted  of 
eompensation,  without  executing  the  agreement     The 
amey  expended  might  be  recovered  from  thelandlord,  if  it 
im  by  the  landlord  that  the  expense  was  to  be  borne  (s).- 

(•)  Wills  V.  StradUng,  3   Ves.         (m)  S.  C. 
jni.8f8;  Smith  v.  Turner,  Prec.         (x)  Frame  v.  Dawson,  14  Ves. 
Chi.  5(J1,  cited ;   Savage  v.  Car-     jun.  386.     See  Lindsay  v.  Lynch, 
rot  1  Ball  and  Beatty,  265.  2  Scho.  and  Lef.  1 ;   O'Reilly  r. 

(0  Wills  r.  Stradling,  ubi  sup.        Thompson,  2  Cox,  271. 

H  4  In 
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In  a  late  case,  Lord  Redesdale  thought  that  tt  was  aln 
aolutely  necessaiy  for  courts  of  equity,  in  these  casea^  to 
make  a  stand,  and  not  carry  the  decisi<»is  further  {y).- 


It  LB  generally  understood,  that  payment  of  a  substantial 
part  of  the  purchase-money  will  take  a  parol  i^reemenit 
out  of  the  statute.  How  far  this  opinion  is  founded, 
appears  to  be  deserving  of  particular  consideration. 

There  are  four  cases  in  Tothill,  which  arose  pr^ftiously 
to  the  statute  of  frauds,  and  appear  to  be  applicable  to 
the  point  under  consideration ;  for  equity,  even  befote 
the  statute  of  firauds,  would  not  execute  a  mere  pait4 
agreement  not  in  part  performed.  In  the  first  case  {z), 
which  was  heard  in  the  38th  of  Eliz.  relief  was  denied, 
**  because  it  was  but  a  preparation  for  an  action  upon  the 
case.''  In  the  two  next  cases  (a),  which  came  on  in  the 
9th  of  Jac.  I.  parol  agreements  were  enforced,  apparently 
on  account  of  the  payment  of  very  trifling  parts  of  Ae 
purchase-money,  but  the  particular  circumstances  of  these 
cases  do  not  appear.  The  last  case  reported  in  Tothill  (b\ 
was  decided  in  the  30th  of  Jac.  I.  and  the  fSaicts  are  dis- 
tinctly stated.  The  bill  was  to  be  relieved  concerning  a 
promise  to  assure  land  of  inheritance,  of  which  there  had 
not  been  any  execution,  but  only  55^.  paid  in  hand,  and 
the  bill  was  dismissed.  This  point  received  a  similar  de- 
termination, in  the  next  case  on  the  subject  before  the 
the  statute,  which  is  reported  in  Cha.  Rep.  (c),  and  was  de- 
termined in  the  15th  Cha.  11.  So  the  same  doctrine  was 
adhered  to  in  a  case  which  occurred  three  years  aflei^ 

(y)  See  2  Scho.  and  Lef.  5.  (6)  MUler  t.  Blandist,  Toth.  85. 

(z)  William  r.  Nevil,  Toth;  135.  (c)  Simmons    v.    Cornelias^    I 

(a)  Feme  v.  Bullock^  Toth.  206  ;  Cha.  Rep.  128. 
Ckirk  V,  Uackwell,  ilnd.  228. 

wards. 
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ttdfl,  and  is  reported  in  Freeman  (d) ;  for  although  a 
ftiol  i^ieement  for  a  house,  with  20  s.  paid,  was  decreed 
Rboot  further  execution  proved,  yet  it  appears  by  the 
dgment,  that  the  relief  would  not  have  been  granted  if 
It  defendant,  the  vendor,  had  demurred  to  the  bill, 
bick  he  had  neglected  to  do,  but  had  proceeded  to  proof, 
helast  case  I  have  met  with  previously  to  the  statute,  was 
Mied  in  the  21st  Car.  II.  (e),  and  there  a  parol  agree- 
enty  upon  which  only  20^.  were  paid,  was  carried  into 
specific  execution.  This  case  probably  turned,  like  the 
le  immediately  preceding  it,  on  the  neglect  of  the  de- 
ndants  to  demur  to  the  bill.  It  must  be  admitted,  that 
e  foregoing  decisions  are  not  easily  reconcileable,  yet 
le  xesult  of  them  clearly  is,  that  payment  of  a  trifling 
art  of  the  purchase-money,  was  not  a  part  performance 
fa  parol  agreement  Whether  payment  of  a  considerable 
un  would  have  availed  a  purchaser,  does  not  appear. 
1  Tofh.  67,  a  case  is  thus  stated :  ^^  Moyl  v.  Home,  by 
saaon  200/.  was  deposited  towards  payment,  decreed." 
his  case  may,  perhaps,  be  deemed  an  authority  that, 
liof  to  the  statute,  the  payment  of  a  substantial  part  of 
be  purchase-money  would  have  enabled  equity  to  speci- 
icaUy  perform  a  parol  agreement ;  but  it  certainly  is  too 
ngue  to  be  relied  on. 

Our  attention  is  now  called  to  the  statute  itself.  The 
danse  relating  to  lands  declares  generally,  that  no  contract, 
not  in  writing,  shall  be  binding ;  there  is  also  a  clause  in 
&e  act,  which  relates  to  sales  of  goods,  which  are  de- 
dved  to  be  binding  if  something  is  given  in  earnest  to 
iNnd  the  bargain. 

The  first  case  in  the  books,  subsequently  to  the  statute, 
is  in  Freem.  (/),  where  it  is  stated,  that  a  contract  for 

W  Anon.  2  Freem.  128.  (/)  1  Freem.  486.  pi.  664.  b. 

(0  Voll  r.  Smith,  3  Cha.  Rep.  16. 

land. 
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land,  and  a  great  part  of  the  money  paid,  is  void  since  th^ 
statute  of  frauds  and  perjuries ;  but  the  party  that  paid 
th^  money  may,  in  equity  (I),  recoter  back  the  money: 
And  for  this,  Freeman  states,  he  saw  Sir  WiUiam  Jonei^il 
opinion  imder  his  hand.  This  was  about  four  yeamBllier 
the  act  The  next  case  is  Leak  t;.  Morrice  (^),  wUeh 
occurr^  in  the  same  year ;  the  bill  was  to  ha^e  an  agrte- 
ment  performed  by  the  defendants ;  which  was,  in  eflfoct,* 
that  the  defendant  should  assign  a  term  of  years'in  hishodse 
and  certain  goods,  for  two  hundred  guineas,  whereof  he 
paid  one  in  hand  as  earnest  of  the  bargain,  and  three -dietys 
after  nineteen  guineas  more;  and  part  of  the  bargain  was,' 
that  it  should  be  executed  by  writings,  by  a  certain  time; 
The  defendant  pleaded  the  statute  of  frauds,  and  alleged 
the  money  was  only  paid  for  the  lease,  but  confessed  the 
receipt  of  the  twenty  guineas,  and  offered  to  repay  themi 
Lord  Keeper  North  said,  it  was  clear  that  the  defendant 
ought  to  repay  the  money,  but  overruled  the  plea- on 
another  ground.-  In  this  case  it  does  not  appear  to  bare 
occurred  to  either  the  bar  or  the  court,  that  payment  of 
money  would  take  a  parol  contract  for  lands  out  of  the 
statute.  The  case  of  Alsop  v.  Patten  (A),  arose  about  iifteen 
years  afterwards.  There  a  joint  lessee  of  a  building  lease 
agreed  to  sell  his  moiety  to  the  other  lessee  for  four 
gtiineas;  and  accepted  a  pair  of  compasses  in  hand  to 
bind  the  bargain.  The  vendor  pleaded  the  statute  to  a 
bill  filed  by  the  purchaser  for  a  performance  in  specie. 
Lord  Chancellor  Jeffries  ordered  him  to  answer,  and 
saved  the  benefit  of  the  plea  to  the  hearing,  as  the  agreed 
ment  was,  in  some  part,  executed.  In  this  case,  unlesd 
there  was  a  part  performance  of  the  agreement,  indepen- 

(g)  2  Ch.  Ca.  135;  1  Dick.  14.  (h)  i  Vem.  472. 


*      9 


(I)  At  this  day  it  may  be  recovered  at  law. 

dently 
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dendy  of  the  mere  delivery  of  the  compasses,  it  is  clear 

tbat  the  Court  confomided  the  section  of  the  statute  by 

nAlch  f^erMiitf  cOntriEiCts  afe  binding,  if  eafiiest  is  paid, 

irisk  the  dftbse  relating  to  land.  The  next  case  iisi  Seagood 

9.  M Mle  (0,  which  arose  thirty-i>four  years  after  the  casiB  of 

Al0op  V.  Pltttem    The  case  was,  thftt  i^on  a  parol  agt^ 

iiMint  for  M[e  of  an  estafe  for  150 1,  a  joined  was  paid,  ftnd 

die  payment  of  the  guiilea  wais  agreed  to  be  clearly  of  Ho 

CMsequence  in  case  of  an  agreement  touching  landgf  oi* 

houses,  the  pa3rmentof  money  being  only  binding  in  cases  of 

contcactg  for  goods.  In  this  case  we  find  the  doctrine  laid 

down  generally^  that  the  payment  of  money  is  not  a  part 

p^ormaoiGe  of  a  parol  agreement  for  lands,  and  no  dis* 

ttnction  was*taken,   as  seems  sometimes  to  have  been 

thought,  betweai  the  payment  ^f  a  substantial  part  of  the 

purchaae^monqT)  and  of  a  trifling  portion.    Then  4Mtne^ 

the  case  of  Lord  Fii]^,  or  Lord  Pengal:  t;.  Ross,  whidi 

was  decided  by  Lord  Cowper,  in  the  8th>  of  Anne  (i)X^ 

A  agreed  with  JB  to  make  him  a  lease  for  twenty-one  years 

of  lands  Tendering  rent,  JB  paying  A  150/.  fine..  iBpaid 

100/.  in  part,  then  A  refiised  to  execute  the  agreement; 

and  upon  a  biU  filed  for  a  specific  performance^  the  agredi- 

meat  was  held  to  be  within  the  statute ;  but  the  100/.  WM 

decreed  to  be  refunded.     The  Lord  Chancellor  said,  the 

payment  of  this  100/.  was  not  such  a  performance  of  the 

agreement  on  one  part,  as  to  decree  an  execution  on  the 

otlier ;  for  the  statute  of  frauds  makes  one  sort  of  contracts, 

m.  personal  contracts,  good,  if  any  money  •  is  paid  in 

earnest  Now  tiiat  statute  says,  that  no  agreement  concern- 

(i)  ftrec.  Ciia.  560.  (k)  2  Eq.  Ca-  Abr.  46.  pi.  12. 


■«p«" 


(I)  It  has  been  said,  that  this  case  is  not  to  be  found  in  the  Register's 
^.  See  4  Ves.  jun.  721.  The  author  himself  has  searched  the  Re- 
IP^s  calendars  for  1709  and  171O  without  success.  The  search  was 
made  oader  the  letters  L.  (the  plabtiff  being  a  lord)  P.  and  F. 

ing 


>, 
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ing  lands  shall  be  good,  except  it  in  reduced  ixito  writiiig ; 
and  therefore,  a  parol  agreement,  as  it  was  in' that  case,' 
would  not  be  good  by  giving  monejr  by  way  of  eamest- 
Thus  far  no  room  is  left  for  doubt ;  but  in  Lacon  v.  Mcir^ 
tins  (/),  Lord  Hardwicke  laid  it  down^  that  paying  money- 
had  always  been  considered  as  a  part  perfonnanceu  This, 
however,  was  a  mere  dictum;  it  was  not  necessary'to  de- 
cide the  question ;  die  cases  on  the  subject  were  not  cited ; 
and  another  rule  is  laid  down  too  generally  in  the  same 
report  A  case,  indeed,  is  said  to  have  been  decided  in 
1 750  (fn)j  at  which  time  Lord  Hardwicke  was  ChanceUor, 
where  the  bill  was  to  compel  the  acceptance  cf  a  lease 
under  a  parol  agreement  upon  a  fine  of  150/^  and  16  L 
paid  in  part  of  the  same;  and  the  plea  was  overruled, 
without  hearing  the  counsel  for  the  plaintiff,  and  the  de- 
cision, it  is  said,  appears  by  the  Register's  book  (I).  But 
it  does  not  appear  from  this  statement,  whether  there  was 
or  was  not  any  other  act  or  part  performance ;  and  it  is  a 
sufficient  objection  to  this  decision,  that  the  plaintiff*s 
counsel  were  not  heard,  as  no  one  can  deny  that  the  point 
was  open  to  argument  -  The  next  case  is  a  recent  one^it), 
in  which  Lord  Rossl3m  held,  that  the  payment  of  a  small 
sum,  as  five  guineas,  where  the  purchase-money  isiooil 

(t)  3  Atk.  1.  (n)  Main  v,  Melbourn,  4  Vcs. 

(m)  Dickinson  v,  Adams,  4  Ves.     jun.  720. 
jun.  722,  cited. 


(I)  The  author  hat  searched  the  Register's  calendars  for  1750, 
great  attention,  without  meeting  the  case.  He  met  with  only  one  caae^ 
where  the  plaintiff's  name  was  Dickinson,  and  there  the  defendant's 
name  was  Baskerville ;  and  the  case  is  on  a  different  point  Reg.  Lib. 
A.  1750,  fol.  545.  Neither  does  a  case  in  the  same  book,  fol.  514,  by 
the  name  of  Davids  v.  Adams,  embrace  the  point  in  question.  The 
search  was  made  under  the  letter  A.  as  well  as  the  letter  D. — Note,  the 
case  perhaps  turned  on  the  principle  stated  in  p.  Ill,  infra. 

would 
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would  not  take  the  case  out  of  the  statute ;  but  he  seemed 
deariy  of  opinion,  that  payment  of  a  considerable  part  of 
the  purchase-money  would  be  sufficient :  and  he  treated 
the  case  of  Lord  Fingal  v.  Ross  as  ill-determined.  How- 
ever, it  was  not  necessary  to  decide  the  question.  The 
opinion  was  clearly  extra-judicial.  In  the  late  case  of 
Coles  V.  Trecothick  (p),  where  the  purchase-money  was 
20,000/.  and  2,000/.  were  paid  in  part,  the  point  was 
treated  at  the  bar  as  doubtful,  and  the  Court  evidently 
declined  giving  an  opinion  on  the  subject. 

Upon  the  whole,  it  appears  clearly,  that  since  the  statute 
of  frauds,  the  payment  of  a  small  sum  cannot  be  deemed  a 
put  jperformance.   The  dicta  aie  in  favour  of  a  consider- 
able sum  being  a  part  performance,  but  this  construction 
is  not  aQtkorized  by  the  statute,  and  it  is  opposed  by  a 
case  in  which  die  contrary  was  decided,  upon  the  most  con- 
vincing grounds.     On  this  subject,  SirWiUiam  Grrant's 
admirable  judgment  in  Butcher  v.  Butcher  {p)j  must  occur 
to  eveiy  discemii^  mind ;  it  turns  on  a  subject  so  ap- 
plicable to  the  present,  that  his  arguments,  with  a  slight 
alteration,  directly  bear  upon  it     To  say  that  a  cansider- 
(Ak  share  of  the  purchase-money  must  be  given,  is  rather 
tD  raise  a  question  than  to  establish  a  rule.     What  is  a 
coDsidetable  share,  and  what  is  a  trifling  sum  ?   Is  it  to  be 
judged  of  upon  a  mere  statement  of  the  sum  paid,  without 
reference  to  the  amount  of  the  purchase-money  ?     If  so, 
what  is  the  sum  that  must  be  given  to  call  for  the  inter- 
ference of  the  Court?    What  is  the  limit  of  amount  at 
which  it  ceases  to  be  trifling,  and  begins  to  be  substantial  ? 
If  it  is  to  be  considered  with  reference  to  the  amount  of 
the  purchase-money,  what  is  the  proportion  which  ought 
to  be  paid  ?  Mr.  Booth  also  was  impressed  with  this  diffi- 

(0)  9  Vea.  JUD.  234;   Ex  parte  Hooper,  1  Men  7. 
(p)  9  Ves.  jun.  382. 

culty, 
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Gulty,  although  his  sentiments  ar^  not  so  forcibly  cqsprepsed. 
Where,  he  asks,  will,  you  strike  the  line  I  And,  who  sl^U 
setde  the  quantum  that  shall  suffice  in  paymj^nt  of  part.^of 
aiQr. purchase-money,  to  draw  the  case  out  of  the  statute ; 
or  ascertain  what  shall  be  deemed  so  trifling  as  to  leave  ^ 
case  within  it  (9)  ? 

Since  the  aboye  observations  were  written,  a  decisKNQiof 
Lord  Redesdale's  has  appeared,  in  which  he  held  clea^J 
that  payment  of  purchase-money  is  not  a  part  perfprmaape; 
and  although  his  Lordship  did  not  advert  to  all  the  jcas^ 
on  the  svibject,  yet  it  is  sincerely  to  be  hop^d  thj^.hif  ^oci- 
sion  will  put  the  point  at  rest  He  said,  that  i^  .ha4.9}way9 
be^  coxvsidered  that  the  .paj^eut  of  mpney  )s  QQt:tQ  be 
deemed,  a  part  performance  to  take  ^  cas^  pfijt  joft^  4^ 
pfAf^  S^f^ood  i;.  Meale  i^  the  le^^hig  c^i^.  f^.  .tha|;  sfiV^ 
jG^i  there  a  gui»ea^>y!*8  P*id  by  wayof  jw^^i  »tti:i» 
wa|9  agree4:(ill^arlyi  that  .that  was  of  no  coqseque]ice.iB<c$M 
Qf  an  agreement. touphiiig  lands ;  ng^w,  if  payment  qf  fi% 
guineas  would  take  ^  case  put  pf  the  statute^  paymwiii  of 
one  guinea  would  do  so  equally ;  for  it.  is  paid  19  bp^b 
cases  as  part  payment,  and  no  distinction  cfm  be  dfaWA(f  ): 
bftt:  the  great  reason,  his  Lordship  added,.,  why  pint 
payment  does  inot  take  such  an  agreement  out  of  ike  ft%r 
tute,  is,  that  the  statute  has  said,  that  in  another  case, 
yisL  with  respect  to  goods,  it  idiell  operate  as  a  part  p^ 
fpnqanc^.  And  the  courts  have  therefoce.  considered  thit 
as  ^xludiug  agreemes^  fprrlands):  because  it  is  .to  be  inr 
ffjiXTfAj  that  when  the  Legislature  said  itshouldbind  in  case 
of  goods,  and  were  silent  as  to  the  case  of  lands,  they 
meant  that  it  should  not  bind  in  the  case  of  lands  (s). 

(q)  1  Ca.  and  Opin.  136.  Le£  22 ;    and  see    OHerlihy  v. 

(r)  See  ace.    Pordage  v.  Cole,  Hedges,  ibid.  123;  14  Ves.  jun. 

1  Sannd.  319.  388. 
(<)  Clinan  v.  Cooke,  1  Scho.  and 

But 
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Bat,  even  admittiBg  that  the  payment  of  purchase-. 
iiK^iejr  may.  be  deemed  a  part  performance,  yet  the  pay- 
ment of  the  auction  duty,  however  considerable,  wiU^not 
tadbleTthe  Court  to  decree  a  specific  performance  of  u, 
parol  agreement ;  as  the  revenue  laws  cannot  be  held  to 
opefate  beyond  their  direct  and  immediate  purpose,  to 
affect  the  iHX>perty,  and  vary  the  rights  of  the  parties  not 
inthii|.tbe  intention  of  the  act  (t), 
.mIo  flome  mses  it  has  been  decided,  that  acts  done  by  die 
liftfmidmnt  to  his  own  prejudice,  could  be  made  a  gpround 
fiw  COTopelUng  him  to  perform  the  agreement;  but  in ^a 
lata  caae^a),  the  Master,  of  the  Rolls. held  th^  contrary, 
where  there  is  no  prejudice  to  the  plaii^tifl^  because  the 
gpnmd  (om  which  the  Court  acts,  is  fraud  in  refusing  to 
perform,  after  performance  by  the  other  party  (.r);  but 
whew  ihe  defendant  has,  for  instance,  paid  the  auction- 
duty  or.  purchase^money,  it  is  no  fraud  on  the  vendor, 
hU-  a  Iq$9  ;  to  tUmselfy  which  ought  not  to  be  made,  a 
ground  for  a  specific  performance  against  his  consent 

.  Where  a  person  purchases  several  lots  of  an  estate,  1%^ 
duded  in  distinct  articles  of  sale,  a  part  performance  as 
to  one  lot,  will  not  be  deemed  a  part  performance  as  to 

the  other  lots,,  and  will  therefore  only  take  the  agreement 

out  of  the  statute  as  to  the  lot  in  respect  of  which  there 

was  a  part  performance  (y). 


It  may  happen,  that  although  an  agreement  be  in  part 
pttformed,  yet  the  Court  may  not  be  able  to  ascertain  the 

(0  Bockmaster    v,    Harrop,  7  (')  See  Popham  v.  Eyre,  Lofft, 

Vtt.  jim.'  341 ;  13  Ves.  jun.  456.  786  ;  Clinan  v,  Cooke,    1  Scho. 

(i)  Bockmaster  v.  Harrop,  ubi  and  Lef.   22 ;    and   O'Herlihy  v. 

^'  See  Hawkins  v.  Holmes,  1  P.  Hedges,  Und,  123. 

Wini.770;  znd  Bee  post,  ch.  4,  n.  (y)  Buckmaster  v.  Harrop,   7 

<)^iemtions  on  Potter  v.  Potter.  Ves.  jun.  341. 

terms. 
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terms,  and  then  it  seems  the  case  will  not  be  taken  out  of 
the  statute.  If,  however,  the  terms  be  made  out  satis* 
fEU^toriljr  to  the  Court,  contrariety  of  evidence  is  not  ma'^ 
terial  (z)y  and  the  Court  will  use  its  utmost  endeavowa  to 
get  at  the  terms  of  the  agreement. 

In  the  case  of  Mortimer  v.  Orchard  (a),  where  a  paitrf' 
agreement  with  two  persons  had  been  in  part  perfiMmed,- 
the  plaintiff's  witness  proved  an  agreement  different  fitm 
that  set  up  by  the  bill,  and  the  defendants  stated  an  agree- 
ment different  from  both.  The  Chancellor  thoiigbt  m 
strictness  the  bill  ought  to  be  dismissed,  but  as  there  had 
been  an  execution  of  some  c^reement  between  the-partiei^^ 
and  there  were  two  defendants  who  proved  the  agrcemmit 
set  up  by  their  answers,  he  decreed  a  specific  performance' 
of  the  agreiement  confessed  by  the  answers. 

In  one  case  where,  upon  the  faith  of  a  parol  agreeniarfv 
a  man  entered  and  built,  it  was  proved  that  the  defendant 
told  the  plaintiff  that  his  word  was  as  good  as  his  bond,^ 
and  promised  the  plaintiff  a  lease  when  he  should  'have 
renewed  his  own  from  his  landlord.  Lord  Chancellor 
Jefferies  said,  that  the  defendant  was  guilty  of  a  frauds 
and  ought  to  be  punished  for  it ;  and  so  decreed  a  lease  to^ 
the  plaintiff,  though  the  terms  were  uncertain.  It  was,  be 
said,  in  the  plaintiff's  election  for  what  time  he  woidd  hoid" 
it,  and  he  elected  to  hold  during  the  defendant's  term  at 
the  old  rent,  but  the  plaintiff  was  to  pay  costs  (A). 

And  in  a  case  from  Yorkshire,  possession  having  been 
delivered  in  pursuance  of  a  parol  agreement,  and  a  dispirte 
arising  upon  the  terms  of  the  agreement,  Lord  Thuriow 
sent  it  to  the  Master,  upon  the  ground  of  the  possession 

(z)  See  I  Ves.  221.  {b)  Anon.  5  Vin.  Abr.  523.  pL 

(a).2  Ve«.  jun.  243.  See  Lindsay     40 ;  and  see  Anon.  ib.  522.  pi.  38. 
V.  Lynch,  2  Scho.and  Lef.  1. 

being 
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bong  delivered,  to  inquire  what  the  agreement  was.  The 
difficulty  was  in  ajscertaining  what  the  terms  were.  The 
Master  decided  as  well  as  he  could,  and  then  the  cause  came 
<m  before  Lord  Rosslyn,  upon  further  directions,  who  cer- 
tainly seemed  to  think  Lord  Thurlow  had  gone  a  great 
way,  and  either  drove  them  to  a  compromise,  or  refused 
to  go  <m  with  the  decree  upon  the  juinciple  upon  which  it 
was  made  (c). 

Loid  Thurlow,  however,  appears  to  have  formed  a  set- 
tled opinion  upon  this  point     For  in  Allan  t;.  Bower  (d), 
wheie  his,  Lordship  considered  the  written  memorandum 
as  evidence  of  a  parol  agreement,  which  was  in  part  per- 
f<mned  (whether  righdy  or  not  (e)  is  immaterial  to  the 
present  question),  he  directed  the  Master,  who  had  refuged 
to  admit  parol  evidence^  to  inquire  and  state  what  the  pro- 
mise was,  that  was  maitioned  in  the  memorandum,  and 
at  what  time  the  promise  was  made,  and  what  interest 
ike  temmt  was  to  acquire  in  the  premises  under  such 
fromise;  and  the  Master  was  to  be  at  liberty  to  state 
specially  any  particular  circumstances  that  might  arise; 
<m  such  inquiries,  and  the  parties  were  to  be  examined  on 
interrogatories.      In  consequence  of  this  order,  evidence 
was  received,  which  proved  that  the  tenant  was  to  hold 
during  his  life ;  and  Lord  Thurlow  decreed  a  lease  to  be 
executed  accordingly. 

So  in  a  case  before  LordRedesdale,  where  an  agreement 
in  writing  was  held  to  be  virithin  the  statute,  because  the 
torn  for  which  it  was  to  be  granted  was  not  expressed, 
his  Lordship  said,  he  should  have  had  great  difficulty  if 
fliepc  were  evidence  of  part  performance.  He  must  have 
ixncted  a  further  inquiry^  for  the  party  had  not  suggested 
by  his  bill,  that  the  agreement  was  for  any  specific  term, 

(c)  Anon.  6  Ves.  jun.  470,  cited         (ci)  3  Bro.  C.  C.  149. 

by  Lord  Eldoo.  (^)  ^^  ^  S<^^-  ^<^  1^-  ^T"* 

I  and 
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and  the  case  atood  both  on  the  {headings  and  evidence  im- 
perfect on  that  head  (/).  And  in  a  late  case  befcnne  Lord 
EUdoQ,  he  thought  the  Court  must  at  least  endeavour  te 
collect,  if  they  can,  what  are  the  terms  the  parties  have 
referred  to  (g). 

But  in  the  case  of  Symondson  v.  Tweed  {h\  it  was  laid 
down,  that  in  afl  cases  wherever  the  Court  had  decreeda 
specific  execution  of  a  parol  agreement,  yet  the  same  had 
been  supported  and  made  out  by  letters  in  writing,  Oiid  the 
particular  temu  stipulated  therein^  as  a  foundatioa  lor  the 
decree ;  otherwise  the  Court  would  never  carry  sudi  an 
agreement  into  execution.  And  in  a  case  before  the  late 
Lord  Alvanley^  when  Master  of  the  BxXis  (»),  he  13^  re? 
ported  to  have  said,  ^*  I  admit  my  opinion  is,  that  theCowl 
has  gone  radier  too  far  in  permitting  part  performance,  and 
other  circumstances,  to  take  cases  out  of  the  statute  and 
then,  unavoidably  perhaps,  after  establishing  the  agree? 
ment,  to  admit  parol  evidence  of  the  contents  of  that  i^;ree* 
in^it.  As  to  part  performance,  it  might  be  eyid^ce.  of 
some  agreement,  but  of  what,  must  be  left  to  parol  evi- 
dence. I  always  thought  the  Court  went  a  great .  way« 
They  ought  not  to  have  held  it  evidence  of  an  unknown 
agreement,  but  to  have  had  the  money  laid  out  repaid 
It  ought  to  have  been  a  compensation.  Those  cases  ai^ 
very  dissatisfactory.  It  was  very  right  to  say,  the  statute 
shoidd  not  be  an  engine  of  fraud,  therefore  compensaticHi 
would  have  been  very  [uroper.  They  have,  however,  gon^ 
farther,  saying^  it  was  clear  th^  there  was  some  agree- 
ment, and  letting  them  prove  it ;  but  how  does  the  cir- 
cumstance of  having  laid  out  a  great  deal  of  money,  prove 

(/)  CMiiant). CofliLe,  1  Scho. and  {k)  IVec.  Clrn.  374;  CMk  fiq. 

Lef.  22.  Rep.  35. 

(g)  Boardman   r.    Moetyn,    6  (i)  Foreter  v.  Hale,  3  Vee.  jun. 

Ve«.jun.  467.  712,713. 

that 
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ttet&6  is  to  hkire'k  lease  for  nin'^-ninf^  jrears  ?  The  com- 
mA  UtAae  of  the  (iiiAg  Would  have  b^n  (o  have  let  thenl 
tift^  wk  «e(ion  for  the  money.  I  sho^  p^itisid  upon  such 
«t  eitf^"  And  Lord  Eldon  hftii  siud,  t)4t  peHiaps  if  it 
ini  ftft  tffKdgTYi^  the  soundest  ftde  would  be,  that  if  (he 
fpttr^  leaves  it  uncertain,  the  agreement  is  not  taken  out 
t>f  flM^  statute  sufficiency  to  admit  of  its  being  enforced. 

In^  hie  case  in  Ireland,  whete  atter  a  part  performance 
)if  a  patdi  agreement  the  ^Irchaser  died,  and  there  was  no 
iNideiA^  of  the  amount  bf  the  j[)iice  agreed  ott,  or  of  the 
^MotHty  V>f  ttrtate  to  be  conveyed.  Lord  Manhers  refused 
M  ^giktA  a  Irifeirence  for  the  purpose  of  aiitcertaining  the 
tenttk  6FVM  toiftract  There  was,  his  Lordship  Mid,  no  evi- 
fteMe  iNftaUWer  df  &e  teiinsj  atid  the  reference  was  sought 
M  %&p^f  jSie  tatire  absence  of  this  very  material  part  of 
die  case.  Where  there  is  a  contradictory  evidence  in  a 
cMe  tfMft  Aibes  a  4oubt  in  the  mihd of  the  Court;  that  ii  to 
Nty^  wfeMM  tke  ease  is  ftilly  proved  by  the  paHy  on  whoin 
Ae  MM  ^f  proof  lay,  but  that  proof  shaken  or  ren- 
Aef^  dodliKfid  by  tiie  evidence  on  the  ottie^  side,  there 
As  Gomt  will  direct  a  treferetice  or  an  issue  to  ascertain 
flie  ftct ;  but  where  there  is  no  evidence  whatever,  would 
itflMft,  lie  asked,  be  introducing  all  the  mischiefs  intended 
to  be  Koalded  against  by  the  rules  of  the  Court,  in  not 
sBowii^  ^fvideace  to  be  gone  into  after  publication,  and 
kddiag  out  an  io]^portunity  to  a  par^  to  supply  the  defect 
Vj  iahiioateA  evidence,  if  he  were  to  direct  such  an  in- 
^my  t  He  tbetefore  did  not  think  himself  at  liberty  from 
Aa  efidefleee  in  Ae  ees6  to  direct  the  reference  or  issue 

MmdO> 

We  eaaiiot  but  observe  then^  that  considerable  reluct- 
ate ii  nanifested  to  carry  parol  agreements  into  execu- 

0)  Strage  v.  Carroll,  l  Ball  and  Beatty,   ^65.     See  ihid.  404, 
«0,  551. 

I  2  tion, 
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tion,  on  the  ground  of  part  performance^  where  the  tenns 
do  not  distinctly  appear ;  but  notwithstanding  the  case 
before  Lord  Manners,  there  appears  to  be  abundant  autho- 
rity to  prove  that  the  mere  circumstances  of  the  terms  not 
appearing,  or  being  controverted  by  the  parties,  wiU  not, 
of  itself,  deter  the  Court  from  taking  the  best  measures 
to  ascertain  the  real  terms.  And  we  may  remark,  that  it 
can  rarely  happen,  that  an  agreement  cannot  be  distinctly 
proved,  where  the  estate  is  absolutely  sold.  Most  of  the 
cases  on  this  head  have  arisen  on  leases,  where  the  cove- 
nants, &c.  are  generally  left  open  to  future  consideration. 

Where  a  parol  agreement  is  so  far  executed  as  to  entitle 
either  of  the  parties  to  require  a  specific  execuliim  of  it^ 
it  will  be  binding  on  the  representatives  of  the  othm*  party 
in  case  of  his  death,  to  the  same  extent  as  he  himself  "was 
bound  by  it  (A). 

In  a  case  before  Lord  Redesdale(/),  he  held  that  aeon- 
tract  by  a  tenant  for  life  with  a  power  of  leasing^  to 
grant  a  lease  under  his  power,  was  binding  on  the  remain- 
der-man. In  the  course  of  the  argument,  a  question  was 
put  from  the  bar,  whether,  if  this  had  been  a  case  of  a  pa- 
rol agreement  in  part  performed,  it  could  be  enforced? 
In  answer  to  which,  Lord  Redesdale  expressed  himself 
thus :  ^^  That,  I  think,  would  raise  a  very  distinct  question, 
a  question  upon  the  statute  of  frauds ;  and  perhaps '  a  re- 
mainder-man might  be  protected  by  the  statute,  though  the 
tenant  for  life  would  not.  For  the  party  himself  is  bound 
by  a  part  performance  of  a  parol  execution  of  a  parol  agree- 
ment, principally  on. the  ground  of  fraud,  which  ispersonal.* 
Such  a  ground  could  scarcely  be  made  to  apply  to  .the 
case  of  a  remainder-man,  unless  money  had  been  expended 
and  there  had  been  an  acquiescence  after  the  remaiiider 

(^)  Vide  in/ray  ch.  4.  (/)  Shannon    v.    Bradstreetp    1 

Scho.  and  Lef.  52. 

vested, 
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vested,  which  were  held  by  Lord  Hardwicke,  in  Stiles  v. 
Cowper,  3  Atk.  692,  in  the  case  of  an  actual  lease  under 
a  power,  but  with  covenants  not  according  to  the  power, 
to  bind  the  remainder-man  to  grant  a  lease  for  the  same 
term  with  covenants  according  to  the  power." 

In  a  case  where  it  was  alleged  on  the  one  side,  that  under 
a  parol  agreement  the  purchase-money  had  been  paid  and 
po6se8si<m  delivered ;  and  on  the  other,  that  there  was  no 
sale,  but  that  possession  was  delivered  to  make  a  qualifi- 
cation,  and  the  alleged  purchaser  was  a  mere  agent,  and 
bodi  the  seller  and  purchaser  were  dead  ;  an  issue  was 
directed  whether  the  purchaser  was,  at  his  death,  bene- 
ficially entitled  to  the  premises  in  question  (m). 

These  remarks  may  be  closed  by  observing,  that  equity 
semns  to  have  been  guided  by  nearly  the  same  rules  in  com- 
pelling a  specific  performance  of  parol  agreements  before 
the  statute  (n),  as  have  been  adhered  to  since ;  but  still, 
the  student  cannot  be  too  cautious  in  di3tinguishing  the 
cases  which  were  decided  before  the  statute  from  those 
decided  subsequently.  Much  confusion  has  arisen  from 
inattention  to  this  point 


(»)  Borkett  v.  Randall,  3  Mer. 
466. 

(»)  See  Miner  v.  Blandist,  Toth. 
85;  William  v.  Nevil,  t^.  135; 
Feme  v.  Bollock,  iM.  23S.  200 ; 
Cltik  V.   HackweU,  ibid.   260; 


Simmons  v,  Cornelius/  1  Cha. 
Rep.  128;  Anon.  2  Freem.  128; 
Voll  V.  Smith,  3  Cha.  Rep.  10; 
and  see  Marquis  of  Normanby  v. 
Duke  of  Devonshire^  2  Freem. 
217. 
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SECTION  IV. 

0/  the  Admissibiiitf/  of  Parol  Evidence  to  vary  or  ammk 

Written  Instruments. 


QF  tlus  leanii;Dg  we  may  treat  muler  three  lieadfk  i^^ 
where  there  is  not  any  ambiguity  in  the  written  i^^rt^r 
ment ;  2dly,  where  there  is  an  ambiguity  ;  and,  sdly,^  whiw^ 
a  term  of  ap  agreement  is  omitted  or  varied  in  thi^  \nfttf^ 
instrument  by  mis^e  or  fraud. — ^And, 

I.  Previously  \fi  the  $tatvite  of  frauds,  pa^ol  evid#f  ce 
miight  h(aye  been  giye9  of  collateral  and  indepiRi)i/jiPi.i)i^  fi^c^V 
T^rhich  tended  to  support  a  deed.  Thus,  although  %  W 
luable  consideration  ^9S  always  essential  to.  the  x^|]ii(l]t}' 
of  a  barg^  and  sal^,  yet  ?^oll?  Wd  it  ^y^  H^  (^. 
upon  averment  that  t^^.  4^^  ^^  W  Cpp^ideij^io^  qjl? 
money,  or  other  valuable  consKjieratipi^  gi^^^h^  th^  Im4 
should  pass,  because  the  averment  w^  consisit^i^iii^.^ 
deed.  The  same  rule  has  prevailed  since  the  statute  of 
frauds.  Where  in  a  conveyance  28/.  only  were  stated  to 
have  been  received,  parol  evidence  was  admitted,  V>  BF^^^ 
that  2  /.  more  were  actually  paid  (^),.  A^(jl,  in  a.lj^l^  ca/s|^ 
parol  eyideoyce  was  received,  tj^t  ^  siw^  of  miwey  VM 
paid  as  a  premium  in  order  to  constitute  the  pelatiOD  ci 
master  and  apprentice,  although  no  mention  of  it  was 
made  in  the  written  agreement  entered  into  between  the 
parties  (jj).      In  all  these  cases  we  observe,  that  the  evi- 

(0)  2  Ro.  Abr.  786.  (N.)  pi.  1 ;  {q)  Rtx  v.    the  Inhabitants  of 

and  see  1  Rep.  176.  a.  Laindon,   8  Term  Rep.  379;    and 

(p)  Rex  V.  the  Inhabitants  of  see  2  Cha.  Ca.  143. 
Scammonden,  3  Term  Rep.  474. 

dence 
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dmoe  IB  not  offisred  to  contradict  OMnuy  &e  agreement, 
but  to  ascertain  an  independent  fact^  which  is  consigtent 
with  the  deed,  and  which  it  is  neeessaiy*  to  aBcertain,  with 
a  view  to  effectuate  the  real  intention  of  the  parties. 

Itia,  however,  clearly  settled,  that  parol  evidence  is 
not  admissible  to  disannul  and  substantially  vary  a  written 
agreement ;  for,  as  Lord  Hardwicke  observes,  to  add  any 
thing  to  an  agreement  in  writing  by  admitting  parol  evi*^ 
dence,  is  not  only  contrary  to  the  statute  of  firauds  and  per- 
juries,'but  to  the  rule  of  the  common  law  before  that  statute 
was  in  be^ig  (r). 

"nras,  in  a  leading  case  on  this  subject  (s),  it  appeared 
that  by  an  agreement  in  writing,  the  grass  and  vesture  of 
hay  from  off  a  close  of  land,  called  Boreham's  Meadow, 
were  M  be  takai  by  one  Ansell.     The  subscribing  witness 
to  die  mgreemmt  proved  the  written  agreement,  and  he  and 
another  pefMm  deposed,  that  it  was  at  the  same  time  (when 
Ae  mittea  i^reement  was  made)  agreed  by  the  parties  by 
ftfroly  diat  Ansell  should  not  only  have  the  hay  from  off 
BwelMan  Meadow,  but  also  the  possession  of  the  sott  and 
prodnce  of  liiat  and  another  close  of  land.    The  cause 
ivas  tried  at  nisi  prius  before  Lord  Mansfield^  who  ad- 
nutted  the  evidence,  and  afterwards  reported  that  he  was 
not  dissatii^ed  vnth  the  verdict  in  consequence  of  it    But 
Lord  Chief  Jnstice  De  Grey,  and  the  other  Judges  of  the 
Crart  ctf  Common  Pleas,  held  decidedly,  that  the  evi- 
doice  was  totaSy  inadmissible,  as  it  annulled  and  substan- 
tiiBy  altered  and  impugned  the  written  agreement 


(f)  Furtericbe  v.  Powlet,  2  Atk.  275 ;    and  see  Mease    v.  Mease, 

^;  and  see  Tinney  v.   Tinney,  Cowp.47;Lofit»457;Cuffv.PeDn, 

3  i^  S;    Binstcad  v.  Coleman,  1  Mail,  and  Selw.  21;  Greaves  v. 

Kmk  •»;    Hogg    V.    Snaith,    1  Ashlin,  3Campb.  426;    Hope  v. 

'I'«uit347.  Atkins,  1  Price,  1:43. 

(<)  Meres  v.   Ansell,    3  Wils. 

14  So 
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So  in  Preston  v.  Merceau  (<),  by  an  agreement  in  writing 
ahouse waslet  at 26/.  a  year;  and  the  landlord  attempted 
to  shoWy  by  parol  evidence,  that  the  tenant  had  agreed  to 
pay  the  ground-rent  for  the  house  to  the  original  landlord^ 
over  and  above  the  26  /.  a  year ;  but  the  Court  of  Common 
Pleas  rejected  the  evidence. 

And  upon  the  general  rule  of  law,  as  it  seems,  inde- 
pendendy  of  the  statute  of  frauds,  it  has  been  determined 
that  verbal  declarations  by  an  auctioneer  in  die  auction- 
room,  contrary  to  the  printed  conditions  of  sale,  are  in^ 
admissible  as  evidence,  unless  perhaps  tKe  purchase  has 
particular  personal  information  given  him  of  the  mistake 
in  the  particulars  (u). 

In  a  late  case  (tr),  upon  the  sale  of  timber  by  a  written 
particular,  which  was  silent  as  to  the  quantity,  it  was 
attempted  to  show,  that  the  auctioneer  verbally  warranted 
the  quantity  to  be  eighty  tons,  and  it  was  insisted  that  this 
evidence  was  admissible,  because  it  did  not  contradict 
the  particulars,  but  merely  supplied  its  defect  in  not 
stating  the  quantity.  But  it  was  held  that  the  evidence 
was  not  admissible.  Lord  Ellenborough  said,  that  the 
purchaser  ought  to  have  had  it  reduced  into  writing  at 
the  time,  if  the  representation  then  made  as  to  the  quantity 
swayed  him  to  bid  for  the  lot.  If  the  parol  evidence 
were  admissible  in  this  case,  he  knew  of  no  instance  where 
a  party  might  not,  by  parol  testimony,  superadd  any  term 
to  a  written  agreement,  which  would  be  setting  aside  all 
written  contracts,  and  rendering  them  of  no  effect  There.: 
was  no  doubt,  his  Lordship  added,  that  the  warranty  as 

(0  2  Blackst.  1240.  v.  Clowes,  15  Ves.  jun.  516. 

(if)  Gunnia    v.    Erhart,    1   H.  (o)   Pow^    v.    EdmundSy    12 

Blackat  2S9.     See  13  Ves.  jiui.  East,    6;     Jones    v,    Ediiey^    ^ 

471 1  and  mfra;  and  Fife  v.  Clay-  Campb.  285. 
ton,  13Ve6.  jun.  546;  Higginson 

to 
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to  the  quandty  of  timb^  would  not  vary  the  agreement 
ooDtBined  in  the  written  conditions  of  sale. 

So,  since  the  act  of  Parliament  for  altering  the  stile, 
a  demise  from  Michaelmas  must  be  taken  to  be  from 
new  Michaelmas,  aud  parol  evidence  cannot  be  admitted 
to  show  that  the  parties  intended  it  to  commence  at  oLd 
Michaelmas  (j*),  unless  the  demise  is  by  parol  (y). 

The  rules  of  evidence  are  universally  the  same  ip  courts 
of  law  and  equity.  Therefore  parol  evidence,  which 
goes  to  substantially  alter  a  written  agreement,  cannot  be 
received  in  a  court  of  equity  any  more  than  in  a  court 
of  law  (z). 

Thus  in  the  case  of  Lawson  v.  Laude  (a),  a  bill  was 
brooglht  to  carry  into  execution  an  agreement  between  the 
plaintiff  and  defendant,  for  granting  to  the  defendant  a 
lease  of  a  form.  The  defendant  objected  to  execute  the 
lease,  because  some  land,  called  Oxlafae,  agreed  to  be  de- 
mised, was  left  out  of  the  lease.  The  plaintiff  offered 
evidence  to  prove,  that  it  was  left  out  by  the  particular 
and  joint  direction  of  the  plaintiff  and  defendant  Sir 
Thomas  Clarke  held  the  evidence  to  be  in  direct  contra- 
diction to  the  statute  of  frauds,  and  therefore  dismissed 
thebilL 

So  in  a  case  before  Lord  Bathurst(&)y  where  a  bill 
was  filed  for  an  injunction  to  stay  proceedings  at  law  for 
a  breach  of  covenant,  in  not  assigning  all  the  premises, 
irikich  the  defendant  insisted  by  an  agreement  in  writing, 
and  a  lease  in  pursuance  of  it,  were  to  be  assigned.  The 
^aintiff  stated  by  his  bill,  that  though  the  agreement  was 

(k)  Doe  V.  Lea,  11  East,  312.  (a)  1  Dick.  346. 

(jf)  Doe  V.  Benaoo,  4  Barn,  and  (jb)  Fell  v.  Chamberlaini  2  Dick. 

Aid.  586.  484.    I  could  not  meet  with  the 

(2)  See  3  Wils.  276 ;  and  see  facU  in  the  Register's  book ;  see 

fwtf.  Sdway,  2  Cha.  Ca.  142.  Reg.  Lib.  A.  1772,  fol.  1.  496. 

for 
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for  aU  the  premises,  yet  the  defendant,  at  t}ie  time  of  the 
execution  of  the  lease,  agreed,  that  three  pieces  of  land 
should  be  excepted,  and  the  plaintiff  examined  several 
witnesises  to  prove  the  feict,  which  ihey  did ;  but  the  de* 
fendant  by  his  answer  denied  the  fact,  and  insisted  upcm 
the  ektent  of  the  written  agreement ;  and  the  parol  evidence 
being  objected  to  at  the  hearing,  it  was  not  permitted  to 
be  read. 

And  in  an  important  case  before  Lord  Eldon  (c),  his 
Lordship  refiised  to  execute  an  agreement  widi  a  varia- 
tion  attempted  to  be  introduced  by  parol  on  the  ground  of 
mistake,  or  at  least  of  surprise,  which  was  denied  by  the 
answer.  So  in  the  late  case  of  WooUam  v.  Heam  (d)f 
where  a  specific  performance  was  sought  of  an  agreement 
Ibr  a  lease,  at  a  less  rent  than  that  mentioned  in  tiie  i^ree- 
ment,  which  variation  was  introduced  by  parol,  on  die 
ground  of  fraud  and  misrepresentation  in  the  landlord ; 
Ae  evidence  was  read  without-prejudice,  and  the  Master 
of  the  Rolls  thought  it  made  out  the  plaintiff's  case;  bat 
his  Honor  held  himself  bound  by  the  authorities,  and  ac* 
cordingly  rejected  the  evidence,  and  dismissed  ike  bift. 
And  this  doctrine  has  been  distinctly  recognized  by  Lord' 
Redesdale  (e). 

So  verbdi  declarations,  in  opposition  to  printed  condi* 
tions  of  sale,  are  inadmissible  as  evidence  in  equity  as  Wei 
as  at  law  (/)• 

And  if  a  material  term  be  added  by  one  party  taawnft* 
ten  agreement  after  its  execution,  he  deslax^ys  his  owfr 
rights  under  the  instrument     But  although  litis  doctrine 

(c)    Marquis  of   Townshend  v.  (•/)  Jenkinson  v.  P^ySy  6  V€8. 

Stangroom,  0  V^s.  jun.  SSS.    See  jun.  S30,  cited;  15  Vesjun.  531; 

1  Yes.  and  Bea.  526,  527.  1  Ves.  and  Bea.  528 ;   see  15  VeB. 

(d>  7  y^.  jun.  211.  jun.  471-.  54f0 ;  Higginaon  v.Clofvet, 

(f>  1  ScKto.  and  Lef.  39.  15  Vee.  jun.  510. 
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hu  been  fefenred  to  tbe  statute  of  firauds^  yet  it  seems 
Htker  ta  d<^e&d  00  ibe  jmiiGiples  of  the  ooamon  law(g); 
B«t  whea  eq^aity  is  called  upon  to.  exeicise  its  peculiar 
jorisdictioii)  by  decreeing  a  qpecifie  perfionnance^  the  party 
l^be  ckmged  is  to  be  let  iu  to  e^w,  tMy  under  tbe^cii^ 
camataviees^  the  plaintiff  is  notentitled  to  have  the  agieer* 
nUPt  tptcificaUy  peRfonned  (A). 

Tber^bie  a  defendant  resistkig  a  specific  perfixmanoa 

«f  aaagM^ment,  may  prove  by  paiol  evidence,  llustby  fioaud 

tlie  ifritten  agreement  does  n<A  contain  the  real  terms  (i).. 

Such  evidence  was  admittedby  Lord  Hardwicke  in  Joynea 

V.  Slatham  (A) ;  and  in  the  late  caseof  WooUamt^.  HeanL(/)y 

Wxv»  cito4  libe  Maater^of  the  Rolk  said,  that  i£  it  had 

been  abiUbfoiight  by  the  defendant  for  a  i^ecific  perfbnn^ 

%Bce,  beshouh&have  been  bound  by  the  decisions  to.  admit 

like  parol  evidence,  and  to  refuse  a  specific  penformaace. 

So  liOid  Haidwicke  admitted,  that  an  omissioa  by  misf* 

tike  or  suurpiiae,  would  let  in  the  evidemce  as  well  aa  fiwad; 

and  Lord  £3d<m  ia  a  recent  case  actuaBy  adnutted  parol 

evidence  of  surprise,  as  a  defence  to  a  bill  seeking  a  pevr 

fMnaance  in,  specie ;  bnt  his  Lordship  saidt  that  those  pro- 

ducing  evidence  of  mistake  or  surprise,  in  oppontion  to.  a 

sp^eificpedbimaAce,  undertake  a  case  of  great  difficult|r^). 

ha  ^Biler  ^ase,  tiie  Misster  of  the  R0U9  achmt^  paio> 

evid^Qce  OA  behalf  of  a  defsodant  to  show  at  parol  pro»^ 

aiieat  the  time  of  signiag  the  agreement  to  vary  the 

tmsofit,  and  upon  ^ewidaaoe  he  dismissed  die  biU:  for 

tipeeific  pe^onnanoe  of  die  wnttea  agreement <^). 

%  See  7  Vet.  jun.  219,  (/)  7  Ves.  jun-  211. 

(>>  9w  U)0  oan^.  ciM  M^4»  aft  (m):  l^farqub,  of  Towodieiul.  v. 

to  <i9ch|im^ig^Tar]|ring  a  wriUeo,  Stangroom,  6  Vee»  JMir»  d2S» 

^aoBmtbgfi parol;  andaee  WaV  (^  Claire  v.   GmPU   14  Yes. 

^v.  Walker,  2  Atk.  98 ;  and aaa  jiin.  519  \    and  aea  1:5  ¥«!»  jun. 

^Ve^jun.  337,  n.  5^. 

And 
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And  where  lands,  which  upon  admeasurement  did 
contitin  thirty-six  acres,  were  described  in  a  particula 
contain  forty-one  acres  by  estimation,  were  the  same  n 
or  less,  and  the  purchaser  in  answer  to  a  bill  for  a  spe 
performance  set  up  parol  declarations  of  the  auctioneer 
he  sold  it  for  for^-one  acres,  and  if  it  was  less,  an  ah 
ment  should  be  made,  his  Honor  admitted  the  eiidi 
and  dismissed  the  bill,  because  after  such  a  dedara 
made  by  the  auctioneer,  it  was  fraudulent  and  unfair  in 
seller  to  insist  upon  the  execution  of  the  contract,  not 
ing  the  defendant  the  benefit  of  that  declaration  (o). 

So  where  by^  the  mistake  of  the  solicitor  the  ag 
ment  only  required  the  purchaser  to  bear  the  expensi 
the  conveyance,  whereas  the  real  agreement  was^  tha 
should  also  bear  the  expense  of  making  out  the  title, 
Master  of  the  Rolls  admitted  parol  evidence  of  the 
agreement  and  of  the  mistake  ;  and  upon  the  strengti 
it,  his  Honor  gave  the  plaintiff,  the  purchaser,  his  op 
to  have  his  bill,  which  was  for  a  specific  performance 
cording  to  the  terms  of  the  written  agreement^  dismia 
or  to  have  the  agreement  performed  in  the  way  conten 
for  by  the  seller  (p). 

But  in  a  case  where  a  written  agreement  for  a  leaae 
varied  in  part  by  parol,  and  upon  a  bill  filed  by  the  tei 
for  a  specific  performance  of  the  original  agreement^ 
landlord  set  up  a  subsequent  parol  waver  of  the  wri 
agre^nent,  and  a  new  agreement  entered  into  at  his  aoi 
tor's,  every  term  of  which  was  to  the  disadvantage  of 
plaintiff,  without  any  consideration  for  the  variation ; 
Master  of  the  Rolls  decreed  a  specific  performance  ac€< 

(o)   Winch    V.    Winchester,    1  Lord  William  Gordon  v.  Ma 

Ves.  and  Beam.  375.  of  Hertford,  2  Madd.  106 ; 

(p)  Ramabottom  v.  Goaden,  1  rard  v.  Girling,  1  Wils.  CIl 

Vea.  and  Beam.  165.    See  Flood  v.  460. 
Finlay,     2  Ball  and  Beatty,   0 ; 


I 
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iag  to  the  prayer  of  the  bill.  His  Honor  considered  the 
case  made  out  by  the  landlord  (q)  not  a  waver  of  the  contract, 
but  a  variation  by  parol  which  had  not  been  acted  upon, 
and  which  was  made  without  consideration.  The  first 
parol  variation,  it  may  be  observed,  was  admitted,  and  the 
plaintiff  would  have  been  willing  to  execute  it. 

And  in  a  case  where  an  estate  was  sold  in  lots,  and  at 
the  end  of  some  of  the  lots  only  it  was  stated  that  the  tim- 
ber was  to  be  taken  at  a  valuation,  but  there  was  a  general 
condition  that  the  timber  should  be  paid  for ;  the  seller's 
bill  for  a  specific  performance,  requiring  the  purchaser  of 
several  lots  to  pay  for  all  the  timber,  was  dismissed,  and 
parol  evidence  of  the  declaration  of  the  auctioneer  that  the 
timber  on  all  the  lots  was  to  be  paid  for,  was  rejected.  The 
purchaser  then  filed  a  bill  against  the  seller  for  a  specific 
performance,  according  to  his  construction  that  he  was  to 
pay  for  the  tuhber  on  the  lots  only  to  which  a  stipulation  to 
that  effect  was  added.  The  seller,  as  defendant,  offered  parol 
evidence  of  the  declaration,  by  the  auctioneer.    The  Vice- 
Chancellor  agreed,  that  fraud,  mistake,  or  surprise,  would 
let  in  the  evidence  as  a  defence  ;  but  no  authority  having 
decided  that  evidence  can  be  received  except  upon  one  of 
tliose  grounds,  and  these  declarations  in  the  case  before  his 
Honor  being  offered  where  the  parties  had  contracted  in 
writing  upon  a  subject  distinctly  adverted  to  in  their  written 
contract,  which  made  a  provision  for  it,  (whether  explick 
and  satisfactory  is  not  material),  the  evidence  of  these  de- 
daratkms  must  be  rejected,  because  there  was  no  fraud, 
n&stake,  or  surprise,  and  the  evidence  was  offered  to  con- 
tvsdict,  explain,  or  vary  the  written  contract  (r).     It  was 
^  however,  necessary  to  decide  the  point ;  and  it  may 
perhaps  deserve  re-consideration  whether  the  evidence 

to  Price  V.  Dyer,  MS. ;  S.  C.         (r)  Clowes  v.  Higginson,  1  Vcs. 
!7  Vei.  jun.  356.  and  Bea.  524, 

might 
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n^ht  flot  be  deemed  admissible  in  equi^  as  a  defehibty 
simply  on  the  gromid  that  the  plainti£^  who  ought  to  come 
into  equity  with  dean  hands,  soi^ht  \o  commit  a  firaud  k 
evading  to .  pay  for  the  timbeiv  although  the  auctioneer 
declatred  &at  it  was  to  be  paid  for. 

The  case  before  Lord  Eldon  (J)  shows  the  rale  oieKsjulcj 
in  a  strong  light  The  landlord  filed  a  bill  for  a  specific 
performance  of  the  written  agreement,  varied  by  the  parol 
evidence ;  the  tenant  filed  a  cross-bill  for  a  specffi^  pe^ 
formance  of  the  written  agreement  The  result  waik^  that 
bothbillsweredismissed;  the  first,  because  parol  evidence 
was  not  admissible  as  a  foundation  for  a  decree  erifiifhxng 
a  specific  performance  ;  the  second,  on  the  ground  that 
such  evid^ice  was  admissible  to  rebut  the  equity  xX.  the 
plaintiff  in  the  second  bill. 

A  simSar  case  appears  to  have  been  decided  foy  Loild 
Chancellor  Macclesfield.  The  case  has,  I  believe^  never 
been  cited,  and  it  requires  some  attention  to  get  at  tb6 
facts.  They  appear,  however,  to  be,  that  the  plaintiff  in 
the  first  bill  sought  a  specific  performance  of  an  fl|;kee- 
ment  by  him  to  grant  a  lease  to  the  defendant  The  de- 
fendant set  up  a  parol  agreement,  by  which  he  was  to  have 
liberty  to  grub  Inishes^  and  exhibited  a  cross-bill  for  a  per* 
formance  in  specie  of  the  written  agreement,  widi  the 
addition  of  a  clause,  to  grub  bushes  according  to  the  parel 
agreement ;  and  both  ike  bills  were  dismissed,  but  witloirt 
costs  (t). 

Upon  the  admissibility  of  parol  evidence,  as  a  defence 
to  a  bill  seeking  a  specific  perfoimance,  Lord  Redttsdale 
has  forcibly  observed,  that  it  should  be  recollected  wlMart 
the  words  of  the  statute :  ^^  No  person  shall  be  diarged 

(/)  Lord   Townshend    v.   Stan-     I  have    searched    the    Register'^ 
groint.  books  for  this  ease  without  mctaS' 

(f)  Hosier  V.  Read,  Q  Mod.  96. 


OF  PAROL   BVIDENCE.  Il27 

ipcm  any  coDtract  or  sale  of  lands,  unless  the  agreement, 
or  aome  minnorandum  or  note  thereof,  shall  be  in  writingi 
and  Mgned  by  the  party  to  be  charged  therewith,  or  some 
odier  person  thereunto  by  him  lawfully  authorized."  No 
person  shall  be  charged  with  the  execution  of  an  agree* 
nient  who  has  not,  either  by  himself  or  his  agent,  signed 
a  wiittMi  agreement ;  but  the  statute  does  not  say,  that 
if  a  written  agreement  is  signed,  the  same  exception  shall 
not  hold  to  it  that  did  before  the  statute.  Now,  before  the 
statute,  if  a  bill  had  been  brought  for  specific  performance, 
and  it  had  appear^  that  the  agreement  had  been  pre- 
pared contrary  to  the  intent  of  the  defendant,  he  might 
have  said,  "  That  is  not  the  agreeipent  meant  to  have 
been  signed."  Such  a  case  is  left  as  it  was  by  the  statute : 
it  doea  not  say,  that  a  written  agreement  shall  bmd,  but 
that  aa  unwritten  agreement  shall  not  bind  (f^ ).  And  nearly 
the  same  observations  upon  the  negative  words  of  the 
statute,  were  made  by  Lord  Chief  Baron  Skinner  in  the 
great  case  of  Rann  and  Hughes  (a^). 

But  if  parties  enter  into  an  agreement  which  is  cor- 
rectly reduced  into  writing,  and  at  the  same  time  add  a 
term  by  parol,  equity  cannot  look  out  of  the  agreement, 
although  the  person  insisting  upon  the  parol  agreement 
IB  a  defendant,  and  sets  it  up  as  a  bar  to  the  aid  of  the 
Court  in  &vour  of  the  plaintiff. 

Thus,  in  Omerod  v.  Hardman  (j/)y  the  vendor  filed  a  bill 
for  a  specific  peribrmance.  It  was  not  mentioned  in  the 
written  agreement  at  what  time  the  purchaser  was  to 
take  possession  of  the  estate ;  but  the  purchaser,  the  defend- 
ant, oflfered  patrol  evidence  to  show,  that  it  was  at  the  same 
tbe  agreed,  though  not  made  part  of  the  written  agreement, 
tbatW  should  be  let  into  possession  at  a  stated  time ;  and 

(«)  1  Scbo.  and  Lef.  Rep.  39.  (y)  5  Ves.  jun.  722. 

(')  7Term  Rep.  350,  q. 
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he  resisted  a  performance  of  the  agreement,  on  the  ground 
of  possession  not  having  been  deUvered  to  him  according 
to  the  parol  agreement  Mr.  Justice  Chambre  ol^yected  to 
the  evidence  being  read.  He  said,  that  it  was  urged  iot 
.the  defendant,  that  evidence  may  be  read  where  the  pand 
agreement  is  not  inconsistent  with  the  written  agreement 
This,  (that  is  the  parol  agreement,  in  the  case  before  him) 
he  added,  was  to  further  the  written  agreement,  and  to 
secure  what  was  through  carelessness  omited  to  be  pro- 
vided for  in  the  written  agreement,  viz.  delivery  of  poflses- 
sions,  according  to  the  custom  of  the  country.  Mr.  Baron 
Graham  said,  that  the  parol  c^eement  could  only  be  ad- 
mitted where  the  written  agreement  was  not  drawn  accord- 
ing to  the  intention  of  the  parties  at  the  time.  You  cannot 
by  parol  add  any  thing  to  what  was  the  real  agreement  at 
the  time,  after  that  has  been  correctly  reduced  into  writing. 
And  he  entirely  agreed  with  Mr.  Justice  Chambre,  that 
the  parol  could  not  be  made  to  form  part  of  the  written 
agreement. 

Lord  Hardwicke  is  reported  (z)  to  have  said,  that  a  plain- 
tiff seeking  a  specific  performance  might  enter  into  parol 
evidence  to  show  that  the  defendant  was  to  pay  the  rent 
clear  of  taxes,  no  mention  being  made  of  taxes  in  the  agree- 
ment; because  it  was  an  agreement  executory  only,  and,  as 
in  leases,  there  were  always  covenants  relating  to  taxes,  die 
Master  would  inquire  what  the  agreement  was  as  to  taxes, 
and  therefore  the  proof  would  not  be  a  variation  of  the 
agreement.  And  this  extra-judicial  opinion  appears  to 
have  been  approved  of  by  two  enlightened  judges  (a),  cmc 
of  whom  (6)  laid  it  down,  that  parol  evidence  was  admis- 

(z)  3  Atk.  389.  390 ;  but  see  4         (a)  See  2  Blacl&t.  1250;  7  V«fc 
Bro.  C.  C.  518  ;  6  Vea.  jun.  335,  n.     jun,  221. 
1  Scho.  and  Lef.  Rep.  38.  (6)  Mr.  Justice  Blackatooe. 

sible 
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rbve  collateral  matters,  concerning  which  nothing 
ill  the  agreement,  as  who  was  to  put  the  house 
p  or  the  like. 

jtwithfltanding  these  dicta^  it  has  been  expressly 
fliat  parol  evidence  of  even  collateral  matters,  such 
finent  of  taxes,  &c«  which  are  of  the  essence  of  the 
iCy  is  inadmissible  both  at  law  and  in  equity.  Thus, 
h  Jackson  (c),  it  appeared  that  William  Stiles  and 
Jackson  entered  into  a  treaty  for  the  lease  of  a 
bnging  to  Stiles,  and  in  a  conversation  between 
dke  subject,  Jackson  offered  80/.  a  year  rent,  and 
Pdold  pay  all  the  taxes,  which  Stiles  agreed  to 
An  agreement  was  drawn  up  by  Jackson,  in  his 
1-writii^,  in  which  no  notice  was  taken  of  taxes. 
ib  daimed  under  Stiles,  refused  to  execute  a  lease 
e  rent  was  made  payable  clear  of  taxes,  and  Jack- 
iefendant,  who  claimed  under  William  Jackson, 
9  accept  such  a  lease-.  Jackson  having  paid  some 
r  land-tax,  brought  an  action  in  the  Court  of 
Pleas  for  the  recovery  of  it,  the  plaintiff  having 
9  deduct  it  in  the  payment  of  the  rent.  The  cause 
.  at  Guildhall,  before  Lord  Rosslyn,  then  Lord 
itice  of  the  Common  Pleas.  The  defendant  was 
lagive  parol  evidence  of  the  real  agreement,  and 
dlip  gave  credit  to  the  veracity  of  the  witnesses, 
landing  which  he  rejected  the  evidence,  and  di* 
verdict  to  be  given  for  Jackson,  with  costs ;  and, 
application  to  the  Court  of  Common  Pleas,  the 
proved  of  the  verdict,  and  refused  a  rule  to  show 
J  the  same  should  not  be  set  aside. 
branch  of  the  case,  therefore,  the  point  was  so- 
icided  in  a  court  of  law,  and  the  same  determina- 
afterwards  made  upon  the  same  case  in  a  court 

(c)  4Bro.  C.'C.514;  C  Ve3.jun.334,  n. 
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of  equity.     Rich  being  defeated  at  law,  filed  his  UD  for  t 
specific  performance  of  the  agreement,  varied  by  the  parol 
evidence ;   and  the  cause  came  on  to  be  heard  brfore 
Lord  Rosslyn,  ihen  Lord  Chancellor,  who  said,  that  die 
prior  conversations,  and  the  manner  of  drawing  up  the 
agreement  by  one  party,  and  signing  it  by  another,  would 
have  no  influence.    The  real  question  was,  whether  in 
equity  any  more  than  at  law,  the  evidence  ought  to  6e  ad- 
mitted; whether  there  is  any  distinction  in  a  ecMurt  of 
equity,  where  a  party  comes  to  enforce  a  written  agree- 
ment by  obtaining  a  more  formal  instrument,  and  to  add, 
in  doing  that,  a  term  not  expressed  in  the  written  agree- 
ment, and  of  such  a  nature  as  to  bear  against  the  •  writieD 
agreement.     He  had  looked  into  all  the  cases,  and  coold 
not  find  that  the  Court  had  ever  taken  upon  itself,  in  exe- 
cuting a  written  agreement  by  a  specific  perfoitnaAce,  to 
add  to  it  by  any  circumstance  that  parol  evidence  coM 
introduce.     And  he  accordingly  dismissed  die  bill,  but 
without  costs. 

Indeed  Lord  Rosslyn  appears  to  have  made  a  ffnahr 
decision  in  a  case  prior  to  that  of  Rich  v.  Jackson.  The 
case  to  which  I  allude  is  Jordan  v.  Sawkins  (d) ;  where  a 
bill  was  filed  for  a  specific  performance  of  a  lease,  and  it 
was  stated,  that  there  was  a  memorandum  annexed  to  Ae 
original  agreement,  that  the  tenant  (I)  was  to  pay  the  land- 
tax  (which,  it  must  be  presumed,  was  not  signed,  and  was 
therefore  only  tantamount  to  a  parol  agreen^ent).  The 
cause  was  heard  before  the  Lords  Commissioners  Efi^ 


(d)  Jordan  v.  Sawkins,  3  Bro.     and  Lef.  305;  and  see  the 
C.  C.  388  ;    1  Ves.  jun  402 ;  and     infroy  as  to  the  discharge  of  9ifuA 
see  O'Connor  v.  Speight,  1  Scho.     agreement. 


(I)  In  the  Report,  the  name  of  the  landlord  is,  by  mistake,  printed  to*" 
that  of  the  tenant. 


A  .L..^^- 


OF  PAROL   EVIDENCE.  131 

nt^  and  Wilson,  who  decreed  a  performance  of  the 
ICt  witb  the  yariadon,  that  it  was  to  be  at  a  clear  rent 
(.  wthout  deducting  land-tax.  The  cause  was  re-heard 
>  Lord  Rosslyn,  who  said,  that  if  the  agreement  had 
earned  into  execution  as  it  originally  stood,  the  land- 
■aat  hare  paid  the  land-tax.  The  Court  could  not 
ically  perform  an  agreement  with  a  variation,  and 
tmfbre  reversed  the  decree,  and  dismissed  the  bill, 
ft  farm  agreed  upon  by  parol  cannot  be  added  to  a 
m  agieement,  by  a  parity  of  reason  a  written  agree- 
be  varied  by  parol. 

decided  by  Lord  Thurlow  in  a  branch  of  the 
aentioned  case(e).  It  appeared  that  a  lease  was 
df  fay  writing,  to  be  granted  of  a  house  for  twenty- 
waWj  to  commence  from  the  21st  of  April  1791,  and 
it  waa  ^brwards  screed  by  parol,  that  the  lease 
^'Mommce  on  the  24th  of  June  instead  of  the  21st 
vL  To  a  bill  filed  by  the  tenant  for  a  specific  per- 
■ee  of  the  written  agreement,  varied  by  the  parol 
Qftcntp  diie  statute  of  frauds  was  pleaded,  and  Lord 
bailor  Thuiiow  held,  that  the  different  period  of  com- 
ing the  lease  made  a  material  variation,  as  it  gave 
l|ale  from  the  owner  for  so  many  months  longer, 
iMnfore  he  allowed  the  plea. 


e  rale  of  law  is,  nihil  tarn  conveniens  est  naturali 
Mf  unumquodque  dissolvi  eo  ligamine  quo  ligaium  est: 
berefore,  in  general,  as  we  have  seen,  an  agreement 
iling  cannot  be  controlled  by  averment  of  the  parties, 
aoold  be  dangerous  to  admit  such  nude  averments 
Ht  iBatter  in  writing  (/).    This  was  an  imperative 

See  RobeoD    v.  Coinne,    7     ^  Co.  S5,  b ;  Blemerhasset  v.  Pier- 

Wu  ISO.  son,  3  Lev.  234. 

I  Countesi  of  Rutland's  case. 

i(  2  rule, 
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rule,  previously  to  the  statute  of  frauds;  and  the  statute 
required  that  "  all  agreements  upon  any  contract  or  sale* 
of  lands,  &c.  should  be  in  writing."  Now,  as  Lord  Hard*' 
wicke  observed,  an  agreement  to  wave  a  purchase  con- 
tract, is  as  much  an  agreement  concerning  lands  as  the 
original  contract  (g) ;  notwithstanding  which  it  is  univer- 
sally considered,  that  an  agreement  in  writing  concerning^ 
land  may  be  dischargedj  although  it  cannot  be  varied  by 
parol  (K).  And  in  a  late  case,  where  all  the  authorities 
were  mentioned,  but  in  which  it  was  not  necessary: to 
decide  the  point  (i),  the  Master  of  the  Rolls  appeared 'Id 
consider  that  a  written  agreement  might  be  abandoned  by 
parol. 

The  first  case  on  this  head,  is  a  short  note  in  Vernon  (U)' 
where  the  precise  point  occurred,  and  the  Lord  Keeper 
held,  that  the  agreement  might  be  discharged  by  paroly 
and  therefore  dismissed  the  bill,  which  was  brought  to 
have  the  agreement  executed  in  specie.  The  next  case  ib 
reported  by  Viner(/).  The  case  was,  that  ii  leased  t 
house  to  B  for  eleven  years,  and  was  to  allow  aoL  to  be 
laid  out  in  repairs;  the  agreement  was  reduced  into 
writing,  and  signed  and  sealed  by  both  parties.  J3  re- 
paired the  house,  and  finding  it  to  take  a  much  gi^atar 
sum  than  the  20/.  told  A  of  it,  and  that  he  would  neve^ 
theless  go  on  and  lay  out  more  money  if  he  would  enlarge 
the  term  to  twenty-one  years,  or  add  fourteen,  or  as  many 
as  B  should  think  fit     A  replied,  that  they  would  not 

• 

(g)  2  Eq.  Ca.  Abr.  33.  (a)  Price  v.  Dyer,  MS.  Rolb; 

(Ji)    1   Ves.  jun.  404;   4  Bro.  S.  C.  17  Ves.  jun.S56,|»rf. 

C.  C.  51P;   6  Ves.  jun.  337,  u.;  (k)  Goman  v.  Salisbuiy,  1  Venu 

9  Ves.  jun.  250 ;  3  Wooddes.  428,  240.     I  could  not  discover  an/ 

8.  iv. ;  Rob.  on  Stat,  of  Frauds,  89 ;  trace  of  this  cause  in  the  Regnttf^ 

and  Inge  v.  Lippingwell,  2  Dick.  book. 

469 ;  but  see   Kaye  v.  Waghorn,  (/)  Anon.   5  Vin.  522,  pi.  flW 

1  Taunt.  428.  4  Geo. 

faU 
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Ul  out  about  that,  and  afterwards  declared  that  he  would 
enlarge  the  term,  without  mentioning  the  term  in  certain. 
rhe  question  was,  whether  this  new  agr?eraent,  made  by 
parol,  which  varied  from  the  written  agreement,  should 
be  carried  into  execution,  notwithstanding  the  statute  of 
Snnds.    The  Master  of  the  Rolls  said,  that  before  the 
tetate,  a  written  agreement  could  not  be  controlled  by  a 
mol  agreement,  contrary  to  it,  or  altering  it ;  but  this 
Off  a  new  agreement,  and  the  laying  out  the  money  was 
I  part  performance  on  one  part,  and  ought  to  be  carried 
nfo  execution,  and  built  his  decree  on  these  cases :  first, 
irhere  a  parol  agreement  was  for  a  building  lease,  and  be- 
bre  it  was  reduced  into  writing,  the  lessee  began  to  build, 
md  after  differing  on  the  terms  of  the  lease,  the  lessee 
!»roiiglH  a  bill,  and  the  lessor  insisted  on  the  statute  of 
SrandB :  the  Lord  Keeper  dismissed  the  bill,  but  the  plain- 
ras  relieved  in  Doni.  Proc. ;  and  the  second  was  a 
in  Lord  Je£Bries*s  time. 
Then  came  the  case  of  Buckhouse  and  Crosshy,  before 
Lord  Hardwicke  (ni),  where,  to  a  bill  filed  by  a  purchaser 
br  a  specific  performance,  the  vendor  insisted  the  con- 
tiict  had  been  discharged  by  a  parol,  and  the  case  of 
Govnan  v.  Salisbury  was  cited  by  his  counsel  as  an  au- 
diority  in  his  favour.     The  Lord  Chancellor,  under  the 
ciieumstances,  decreed  for  the  plaintiff,  with  costs ;  and 
dedared,  that  though  he  would  not  say  that  a  contract  in 
writing  would  not  be  waved  by  parol,  yet  he  should  ex- 
pect, in  such  a  case,  very  clear  proof;  and  the  proof,  in 
&e  present  case,  he  thought  very  insufficient  to  discharge 
t  contract  in  writing ;  and  observed,  that  the  statute  of 
ftwdi  and  perjuries  requires  that  "  all  contracts  .  and 
tgieements  concerning  land  should  be  in  writing."  Now, 
•li  agreement  to  wave  a  purchase  contract  is  as  much  an 

(m)  2  Eq.  Ca.  Abr.  32,  pi.  44 ;  10  Geo.  II. 

K  3  agreement 


134  OF  PAROL  ETIDKKCB. 

agreement  conceming  lands  a*  the  original  t&aMict 
However,  he  said^  there  was  no  occasion  now  to  determine 

this  point. 

And,  in  another  case,  Lord  Hardwicke  is  reported  to 
have  said,  that  it  was  certun  that  an  interest  in  land  couU 
not  be  parted  tDithj  or  waved  by  naked  pardj  without 
writing ;  yet  articles  might,  by  parol,  be  so  fSat  wated, 
that  if  the  party  came  into  equity  for  a  specific  ezecutioiii 
such  parol  waver  would  rebut  the  equity  which  the  pftftjf 
before  had,  and  prevent  the  Court  from  executing  tttein 
specifically  (;i). 

The  case  of  Legal  v.  Miller  (o),  comes  next  in  point  <^ 
time.  The  agreement  was  for  taking  a  house  dt  $2 1,  per 
annum,  and  part  of  the  agreement  was,  that  the  owiitf 
should  put  the  house  in  repair.  It  was  afterwards  disco- 
vered not  to  be  worth  while  barely  to  repair  the  house,  bdt 
better  to  pull  it  doMrn ;  and,  therefore,  without  any  titiM,^ 
tion  in  the  written  agreement,  the  house  was  ptilled  down 
by  consent  of  the  tenant,  apprised  of  the  great  expense  it 
would  be  to  the  landlord ;  and,  therefore,  an  agreement  wat 
made  by  parol  only,  on  the  part  of  the  tenant,  to  add  8/. 
per  annum  to  the  32/.  The  tenant  brought  a  bill  for  spe- 
cific performance,  on  the  foot  of  the  written  secernent,  by 
which  he  was  to  pay  only  the  32/.  rent.  The  defendant, 
by  his  answer,  set  up  the  parol  agreement  Sir  Johfl 
Strange  said,  such  evidence  is  frequently  sufiered  to  be 
read,  especially  to  rebut  such  an  equity  as  now  insisted  M 
by  the  bill,  as  where  the  agreement  is  in  part  carried  istd 
execution, parol  evidence  is  allowed  to  prove  that;  or  ^shift 
it  is  a  hard  agreement;  and  the  Court  may^  therefiMtj 
decree  against  the  written  agreement,  as  in  1  YelrrL  i40f 
(Goman  v.   Salisbury);  and  the  single  question  h^H^ 

m 

(»)  Bell  r.  Howard,  9  Mod.  302 ;     ley,  4  Bro.  P.  C.  421. 
and  866  Earl  of  Angleaea  i .  Annes-         (o)  2  Ves.  2P0. 

here, 
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More,  whether  the  Court  should  decree  a  specific  perform- 
met  of  the  agr^mcqEit)  the  plaintiff  insists  upon,  and  being 
atisfied,  from  the  parol  evidence,  thut  it  .should  not,  the 
dmat  must  dismiss  the  bill.  And  in  the  subsequent  case 
yf  Pitcaime  v.  Ogbourne  (/?),  Sir  John  Strange  referred 

0  this  decision,  and  approved  of  it 

In  the  lat^  case  of  Price  v.  Dyer  (^),  which  has  already 
)eeD  mentioned,  where  a  parol  waver  of  a  written  agree- 
neat  was  set  up  as  a  defence  to  a  specific  performance, 
Sir  William  Grant  was  of  opinion,  ist,  that  there  was  not 
in  abandonment  of  the  agreement,  but  that  there  was 
mesdj  a  variation;  and  2d,  that  as  the  variation  was 
fithout  a  consideration,  and  had  not  been  acted  upon,  it 
iras  not  a  good  defence  to  the  plaintiff's  demand.  His 
Sofior,  after  premising  that  the  original  written  agree- 
nent  was  binding,  and  had  not,  in  his  opinion,  been  waved, 
tddedy  that  he  inclined  to  think  the  effect  of  a  clear 
ibandonmeiit  by  parol,  would  be  to  discharge  the  written 
gieement.  But  in  the  cases  cited,  the  parol  agreement 
mt  an  end  to  the  transaction,  and  restored  the  parties  to 
bdr  original  situation.  Here  there  was  a  mere  variation. 
rhe  question  then  was  as  to  the  variation.  Variations 
ided  upon,  as  in  Legal  t?.  Miller,  would  be  a  bar ;  that  is 

1  firand.  But  his  Honor's  opinion  was,  that  verbal  varia- 
tioD0  Were  not  a  sufficient  bar  where  the  situation  of  the 
purticfl,  in  all  other  respects,  remained  unaltered.  The 
defendant  had  lost  nothing;  would  lose  nothing.  He 
kil  only  lost  what  he  had  gratuitously  gained.  His 
Honor,  therefore,  decreed  a  specific  performance  of  the 
CBginal  agreement,  but  without  costs. 

I  have  thought  it  of  great  importance  to  bring  all  the 
ctttt  which  I  have  met  with,  on  this  point,  fully  before 
<kli««der,  who  will  not  fail  to  perceive,  that  in  every 

(p)  2  Ves.  375.  iq)  MS.  Rolls ;  S.  C.  17  Ves.  jun.  356. 

K  4  case, 


i 
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CasCi  except  that  in  Viner,  the  party  insisting  upon 
parol  agreement,  was  not  requiring  the  aid  of  the  Cou 
but  merely  set  up  the  agreement  as  a  bar  to  a  specif 
performance ;  and  therefore,  in  strictness,  these  cases 
long  to  the  class  before  discussed,  where  the  Court 
admit  the  evidence  to  rebut  the  plaintiff's  equity,  althoi]^ 
it  would  be  inadmissible  as  a  ground  for  relief.     In 
case  in  Viner  indeed,  the  person  relying  on  the 
agreement  was  plaintiff;  but  the  new  agreement  wa^ 
part  performed  by  him,  and  the  Master  of  the  Roll^  ^ 
that  day,  expressly  founded  his  decree  on  that  ground. 
No  case  seems  to  go  beyond  that.     In  the  case  of  Price 
and  Dyer,  the  parol  agreement  was  not,  under  the  circum- 
stances, held  to  be  a  sufficient  defence. 

Whether  an  absolute  parol  discharge  of  a  writt^i  agree- 
ment, not  followed  by  any  other  agreement  upon  which  the 
parties  have  acted,  can  be  set  up  even  as  a  defence  i 
equity,  seems  questionable.     The  result  of  the  authoriti 
as  to  a  parol  variation,  appears  to  be, 

1st,  That  evidence  of  it  is  totally  inadmissible  at  law. 

2dly,  That  in  equity  the  most  unequivocal  proof  of  i  ^ 
will  be  expected. 

3dly,  That  if  it  be  proved  to  the  satisfaction  of  the 
Court,  and  be  such  a  variation  as  the  Court  will  act  upon, 
yet  it  can  only  be  used  as  a  defence  to  a  bill  demanding  a 
specific  performance,  and  is  inadmissible  as  a  ground  to 
compel  a  specific  performance,  unless, 

4thly,  There  has  been  such  a  part  performance  of  the 
new  parol  agreement,  as  would  enable  the  Court  to  grant 
its  aid  in  the  case  of  an  original  independent  agreement 
and  then  in  the  view  of  equity,  it  is  tantamount  to  a  written 
agreement. 

In  considering  the  point  under  discussion,  the  reader 
will  be  careful  not  to  confound  the  foregoing  cases  with 


t  = 
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ilie  case  of  Walker  r.  Constable  (r).  There  the  original 
agfeement  was  a  parol  agreement ;  and  the  question  was, 
whether^  being  abandoned,  parol  evidence  could  be  given 
rf  it  Lord  C.  J.  Eyre  held,  that  the  existence  and  the 
teims  of  the  agreement  must  be  proved  before  it  could  be 
proved  to  be  abandoned,  and  upon  that  it  was  sufficient 
to  say,  that  being  in  writing  (I)  the  instrument  itself 
niimt  be  produced,  and  parol  evidence  of  it  was  inad- 
misMble. 


II.  The  next  branch  of  our  subject,  although  the  most 
frite,  is  not  perhapis,  therefore,  less  difficult  Lord  Chan- 
cellor Bacon  says  (s)j  there  are  two  sorts  of  ambiguities 
of  words,  &e  one  is  ambiguitas  patens^  and  the  other 
latens.  Patens^  he  adds,  is  that  which  appears  to  be  am- 
biguous upon  the  deed  or  instrument ;  latens  is  that  which 
seems  certain,  and  without  ambiguity,  for  any  thing  that 
i^ppears  upon  the  instrument,  but  there  is  some  collateral 
matter  out  of  the  deed  that  breeds  the  ambiguity. 

A  latent  ambiguity  may  be  assisted  by  parol  evidence, 
because  the  ambiguity  being  raised  by  parol,  may  fairly 
be  dissolved  by  the  same  means,  according  to  the  general 
rulie  of  law.     Therefore,  if,  previously  to  the  statute,  a 
man  having  two  manors,  both  called  Dale,  had  conveyed 
the  manor  of  Dale  to  another,  evidence  might  have  been 
giyen  to  prove  which  manor  was  intended  to  pass(/), 
and  such  evidence  is  still  admissible  :  this  has  been  repeat- 
er) S  Esp.  659 ;  1  Bos.  and  Pull.         (/)  2  Ro.  Abr.  &r^,  pi.  11 ;  and 
^  See  Adams  v,  Fairbain,  2     see  Lord  Cheney's  case,  5  Rep.  6S ; 
^^  877*  Altham's  case,  S  Rep.  155,  a ;  -  and 

(<)  Mix.  p.  82  ;  Reg.  23.  Harding  v.  Suffolk,  1  Cha.  Rep.  74. 

(I)  That  is,  in  contemplation  of  law,  for  it  is  not  deemed  an  agree- 
ox!Qt  QoleiB  reduced  into  writing.  <        . 

edlv 
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edly  decided  (f^).  So,  on  the  same  principle^  parol  er 
is  always  received,  to  show  what  is  parcel  o?  QOty 
thing  conveyed  (ai). 

In  some  cases  a  latent  ambiguity  may  be  fataL 
evidence  may  be  adduced  to  prove  the  ambiguity, 
none  sufficiently  satisfietctory  can  be  offered  to  c 
it  (^).  And  to  render  parol  evidence  admissible  ix 
cases,  a  clear  latent  ambiguity  must  be  first  slm 
Evidence  which  merely  raises  a  conjecture  is  insufficii 

But  although  a  latent  ambiguity  may  be  aid 
parol  evidence,  yet  a  patent  ambiguity  cannot  be  aii 
extrinsic  evidence,  because  that  would  in  effect  be  1 
without  deed,  what  by  the  law  can  be  passed  by  deei 
Of  this  Lord  Chancellor  Bacon  observes,  infinite 
might  be  put ;  for  it  holdeth  generally,  that  all  ami 
of  words,  by  the  matter  within  the  deed,  and  not 
the  deed,  shall  be  helped  by  construction,  or  in  8om< 
by  election,  but  never  by  averment,  but  rather  shal 
the  deed  void  for  uncertainty. 

In  Mansell  v.  Price,  personal  estate  was  settled  i 
for  Price  the  defendant,  land  Catherine  his  wife,  fo 
lives,  and  the  life  of  the  survivor  of  them,  and  th 
their  issue,  with  a  power  to  the  wife  to  dispose  of  i 
part  of  the  monies,  to  any  persons  she  pleased.  S 
ercised  this  power  by  giving  the  money  to  Sir  Q 
Mansell,  in  trust  to  pay  1,000 /« to  A  when  she  i 

(tf)  Jones  V.  Newman,  1  Blackst  be  shown  by  parol  evidei 

63  ;  3  Wils.  276  ;  2  Atk.  239, 240.  the  testator  meant  to  pass  s 

373;  I  Bro.  C.C.  341.  within  the  deicr^>ClMi.    I 

(#)  QfttinlreU  v.  Wright,  Bunb.  «b  Oxoiden,  3  TaunL  147^ 

27'* ;    LoogchampB   v«    Fawceitt,  {y)  Thomas  v,  Thomai^ 

PMke^t  Cm.  71 ;   Doe  v.  Burt,  1  Rep.  671. 

Terai  Rep.  701 ;  Anon.  1  Str.  95  ;  (z)  See    Lord  Walpcte 

but  ^fham  thm  is  property  to  sa-  Earl  of  Gholmoodehgr,  ! 

tisiy  the  words  o          ill,  it  cannot  Rep.  13S. 
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itttttt  tventj*ane,  or  nuarj ;  but  if  Ae  died  before  twentj^* 
omtf  or  mmrriage)  then  it  should  be  to  such  uses  as  jB 
ihoald  appoint  And  the  other  500/.  she  directed  io  be 
ptid  io  Cy  in  exactly  the  same  terms  as  before.  The  UU 
was  filed  by  the  guardian  of  A  and  C,  infants,  to  have  the 
iMmey  p»dy  and  to  be  put  out  for  them  to  have  the  interest 
Aereof  inunedistctly.  Tor  the  defendant  Price,  it  wds 
insirtedthat  he  was  entitled  to  the  interest  of  1,500/.  until 
it  should  become  payable.  The  first  question  was,  whether 
parol  evidence  could  be  admitted  to  explain  the  intention 
of  Catherine  Price  what  should  become  of  the  interest  till 
the  times  of  payment,  for  if  that  could  be  admitted,  thert 
was  suffident  to  prove  the  husband  should  not  have  it 
And  &e  Master  of  the  Rolls  was  of  opinion  that  such 
evidence  could  not  be  read  (a). 

80  in  Kelly  v,  Powlet  (b),  the  question  was,  whether 
plate  passed  under  a  bequest  of  household  furniture.  The 
dnrwer  of  the  will  said,  it  was  fiot  intended ;  but  his  evi- 
dence was  refused,  and  the  plate  was  held  to  pass. 

Again,  in  a  case  in  the  Exchequer  (c),  it  appeared  that 
liy  an  act  of  parliament  cast  plate-glass  was  directed  to  be 
squared  into  plates  of  certain  dimensions.  The  question 
wtt,  wheAer  certain  plates  were  in  the  shape  directed  by 
%»  act  The  Attorney-general  at  the  trial  produced  booki 
€t|da]ning  the  process  and  terms  of  dit  in  the  Mfttttifae* 
tore,  and  the  defendants  offered  evidence  to  prove  tlie 
tfeduBcal  meaning  in  the  trade  of  the  word  squaring  glass ; 


(a)  MS.  T.  Terai,  8  and  Q  Geo. 
n.;  and  aee  Hart  v.  Duraod,  8 
AnitriHM;  Cfaamberlainev.Cliam- 
Mtte^  S  Freem.  63 ;  Ulricb  tw 
l>itdifiiU,  MS,  S  Atk.  37^,  whsK 
^  evidence  was  not  received. 

9j  I  Bib.  C.  C.  470,  eited; 
•^mbl.  605,  reported,  which  I  con- 


ceive has  overruled  Pendleton  v* 
Grant,  1  I4.  Ca.  Abr.  230,  pi.  ^  ; 
^Vem.  517;  ahd tee  1  hio.  €•€, 
350,  8il;  Seyiaoiur  •.  Rapier^ 
Bmib.  sa;  Doe  v,  B^Bjad,  ^  Imt^ 
441. 

(c)  Atl^mey-g^nenl  9^  Ae  Cbbi 
Plate-Glass  Company,  1  Anttr.  $9i 

the 
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the  evidence  was,  however,  refused,  and  a  verdict  ibuiv^ 
against  the  defendants :  and  upon  a  motion  for  a  new  tri%^ 
Lord  Chief  Baron  £3rre  said :  In  explaining  an  act  ^^J 
parliament,  it  is  impossible  to  contend  that  evidence  ^houl^ 
be  admitted,  for  that  would  be  to  make  it  a  question  of 
fact,  in  place  of  a  question  of  law.    The  judge  is  to  direct 
the  jury  as  to  the  point  of  law,  and  in  doing  so  must  form 
his  judgment  of  the  meaning  of  the  legislature,  in  the  same 
manner  as  if  it  had  come  before  him  on  demurrer,  when  no 
evidence  would  be  admitted.     Yet  on  demurrer  a  judge 
may  well  inform  himself  from  dictionaries  or  books,  on  the 
particular  subject  concerning  the  meaning  of  any  word.  If 
he  does  so  at  msipriuSj  and  shows  them  to  the  jury,  they 
are  not  to  be  considered  as  evidence,  but  only  as  the 
grounds  on  which  the  judge  has  formed  his  opinion,  as  if 
he  were  to  cite  any  authorities  for  the  point  of  law  he  lays 
down. 

So.  parol  evidence  is  inadmissible  to  restrain  the  legal 
operation  of  general  words  in  an  instrument  Therefore 
it  cannot  be  admitted  to  prove,  that  a  particular  estate 
was  not  intended  to  pass  under  general  words  sufficient  to 
comprise  it 

Thus  in  Davis  v.  Thomas  (d),  a  husband  and  wife  being 
seised  of  setded  estates  in  the  county  of  Pembroke,  bought 
an  estate  in  the  same  county,  called  Rigman  Hill,  which 
was  conveyed  to  them,  and  the  survivor  in  fee.  The 
husband  having  prevailed  on  the  wife  to  join  with  him 
in  suffering  a  recovery  of  the  setded  estates,  in  order  to 
enable  him  to  mortgage  them,  gave  the  attorney  em- 
ployed to  suffer  the  recovery,  a  particular  description  of 
the  settled  estates,  which  did  not  comprise  Rigman  Hill ; 
and  it  clearly  appeared  from  several  circumstances,  that 

(d)  Reg.  Lib.  17579  foL  33, 34.     See  Thomas  v.  Davis,   1  Dick.  301, 
ti  mfra, 

he 
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he  had'  not  any  intention  to  comprise  that  estate,  the  title- 
deeds  of  which  were  in  his  wife's  custody.  The  attorney; 
fearful  of  not  comprising  the  whole  estate,  and  not  know- 
ing that  Rigman  Hill  had  been  purchased,  added  general 
words  sufficient  to  comprise  that  estate.  The  recovery 
was  suffered  to  the  use  of  the  husband  in  fee,  who  after- 
W2ids  mortgaged  the  estate  by  the  same  description.  The 
husband  by  his  will  gave  all  his  estates  to  his  wife  for  life. 
She  survived  him,  and  after  her  death  the  heir  at  law  of 
the  husband  brought  an  ejectment  against  the  persons 
riftiming  Rigman  Hill,  under  the  wife,  which  came  on  to 
be  tried  at  the  April  Great  Sessions  for  Pembrokeshire,  in 
1756.  Parol  evidence  was  offered  by  the  defendant,  to 
show  that  it  was  not  intended  to  comprise  Rigman  Hill  in 
the  recovery  and  mortgage ;  but  it  was  refused,  and  the 
plaintiff  had  a  verdict 

So  in  £9ielling  t;.  Fanner  (e),  where  to  a  release  in  pur- 
suance of  an  award,  the  plaintiff  would  have  called  the 
arbitrators  to  prove,  that  they  refused  to  take  into  consir 
deration  a  particular  fact,  although  the  award  and  release 
contained  general  wards  sufficient  to  take  in  all.  Eyre^ 
C.  J.  woidd  not  suffer  any  evidence  to  be  given  to  contra- 
dict die  deed. 

And  in  the  veiy  recent  case  of  Butcher  v.  Butcher  (/), 
general  wards  in  a  release  were  held  not  to  extend  to  a 
certain  bcmd  of  indemnity  :  and  Lord  Chief  Justice  Mans- 
field, at  Guildhall,  refused  to  admit  parol  evidence  to 
sbow  the  intention  of  the  releasor  to  release  the  bond. 
And  upon  a  motion  for  a  new  trial,  the  Court  of  Common 
Pleas  intimated  a  strong  opinion,  that  no  evidence  could 
be  admissible  to  explain  the  release,  since  the  doubt,  if  any, 

(0  1  Str.  646.    See  Strode  v.     Goodinge,  1  Ves.  231. 
^  Falkland,    2    Vera.    621 ;         (/)  1  New  Rep.  113. 
^  ^^  Rep.  90 ;  and  Goodinge  v. 

was 


I 
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WBM  MmbiguitM  patens ;  and  in  coDBequeiice  of  this  i 
turn,  the  counsel  for  die  plainliff  declined  arguing  Ik 

But,  as  we  dball  presently  see,  the  effect  of  g 
words  may  be  restrained  in  a  court  of  equity,  on  the  ^ 
of  mistake,  wbere  it  is  satisfiu^rily  proved. 

It  still  remains  to  observe,  that  courts  both  of  h 
equity  constant]^  advert  to  the  situation  (tf  the  p 
fte.  inofder  to  enable  them  to  construe  ambiguous 
penned  instruments,  although  parol  evidence  of  i 
tuition  of  the  parties  could  not  be  received,  ssai  tt 
been  sanctioned  by  a  leading  case  in  the  !{[■ 
Lords  (gr)- 

In  one  case  (A),  where  it  was  doubtful  whedber  a 
nant  for  renewal  extended  to  a  perpetual  renewal,  m 
parties  had  renewed  four  times  successively  under  4)h 
nant.  Lord  Mansfield  and  the  other  judges  of  ike 
Bench  held,  that  the  parties  themselves  had  put 
struction  upon  the  covenant,  and  were  therefoie  boi 
it.  Lord  Alvanley,  whoy  was  in  the  cause,  said, 
Master  of  the  Rolls,  that  he  was  nevex  more  amaaa 
at  this  decision,  and  that  Mr.  Justice  Wilson,  m 
gued  with  him,  was  astonished  at  it  (i) ;  and  his  Lo 
more  than  once  expressed  his  marked  disapprobat 
this  doctrine  (k).  Loid  Eldon  (/),  and  the  lats  1 
of  the  RoUs  (m)|  have  both  also  dissented  from  it 
Lord  C  J.  Mansfidid,  in  a  late  case,  observed,  > 


fgiSirUhu  £#p  V.  the  £ad  3  Ves.  295;  «iid  see  »1 

of  Bate,.  7  Bro.  P.  C  745.    See  448. 

Countess  of  Shelburne  v.  the  Earl  (k)  See  ElatoD  v.  Lyoa, 

of  Inchiqain,  1  Bro.  C.  C.  SSS.  jun.  090. 

{k)  Cook  io.  Booth,  Covrp.  S19 ;  (I)  See  Iggti&den  v.  Msgr 

and  see  1  Blackst  1249 ;  1  New  jun.  325. 

Rep.  42.     Jtee  Peake  oa  £vid.  (m)  See  Moore  v.  Fdey, 

ch.  2.  Jan.  232. 

(i)  Baynham  v.  Gu/s  Hospital, 
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WES  a  case  which  had  been  impeached  upon  all  occasions  (n.) 
And  it  appears  to  be  now  clearly  setlled,  that  in  the 
amslructi&n  of  an  agreement  or  deed,  the  acts  of  the 
parties  cannot  be  taken  into  consideration  (o).  , 

Where,  however,  the  words  of  an  ancient  statute  or  in- 
'stmment  are  doubtfiil,  cotemporaneous  usage,  although 
it  cannot  overturn  the  clear  words  of  the  instrument,  will 
he  admitted  to  explain  it ;  {or  jus  et  norma  loquendi  is 
governed  hj  usage,  and  the  meaning  of  things  spoken  or 
written  nnist  be  as  it  hath  constantly  been  received  to  be 
hy  conuhon  acceptation  ( jo).  This  has  been  determined  in 
many  cases,  and  such  evidence  accordingly  received  {g). 
And  in  a  late  case  on  this  subject.  Lord  Ellenborough 
said,  it  was  in  constant  practice  at  nisi  prius  to  receive 
evidence  of  usage  to  explain  doubtful  words  in  old  instru- 
ments ;  and  it  would  be  difficult  to  show  any  just  ground 
(^distinction  between  the  information  which  a  judge  might 
receive  to  aid  his  judgment  in  bank  and  at  nisi  prius  (r). 


ni.  The  last  division  of  our  subject  relates  to  the  juris- 
diction of  equi^^  in  correcting  mistakes  and  fraudulent 
omiasions  in  agreements  and  deeds  (I). 


(k)  See  t  New  Rep.  452. 

(o)  See  eiifton  v.  Walmaley,  5 
Tom  Rep.  6M ;  and  see  Igpilden 
V.  Biay,  7  East,  237- 

ip)  Sbifipaid  vu  GoenoldyVaugh. 

m. 

(f)  Bex  o.  Vario^  Cowp.  246 ; 
G^e  V.  Baadl^^r*  3  Term  Rep. 
tStiii»l  BlanUey  v,  Wiostanley^ 
3Ttrm  R^.  279;  Rex  v.  Bell- 
no|i^  4  Tenn  Rep.  810;    Rex 


In 

V.  Miller,  0  Term  Rep.  268 ;  and 
see  Attorney-general  V.  Parker,  2 
Atk.  570;  Attorney-general  v. 
Forster,  10  Ves.  jtin.  335 ;  Kitchin 
V.  Bartch,  7  East,  53 ;  Bailiffii,  &c. 
of  Tewkesbury  v*  Bricknell,  2 
Taunt  120. 

(r)  Rex  V.  Osboume,  4  East 
327 ;  and  see  Stammers  9.  Dixon 
7  East,  200. 


(I)  Even  at  law  the  palpable  mistake  of  a  word  will  not  defeat  the 
"^tendon  of  the  parties.    In  a  case  in  the  Common  PleM,  where  the 

condition 
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In  Henkle  t;.  the  Royal  Exchange  Agmirance  Office  («), 
Lord  Hardwicke  said,  that  no  doubt  but  equity  had  juris- 
diction to  relieve  in  respect  of  a  plain  mistake  in  oontracte 
in  writing,  as  well  as  against  frauds  and  contracts ;  so 
that  if  reduced  into  writing,  contrary  to  the  intention  of 
the  parties,  on  proper  proof  that  would  be  rectified ;  he 
thought,  however,  that  in  these  cases  there  should  be.  the 
strongest  proof  possible.     In  a  case  which  was '  mwSk' 
agitated  before  Lord  Thurlow,  he  laid  down  the  rule'  inAt 
great  latitude,  that  if  a  mistake  appears,  it  is  as  tiMkdi<K>^ 
be  rectified  as  fraud  (t).    So  in  another  case  befiMMr  tfl^^ 
same  Chancellor,  he  said  that  he  thought  it  impossftle  td  '• 
refuse,  as  incompetent,  evidence  which  went  to  prOverthM  ' 
tiie  words  taken  down  were  contrary  to  the  eonciin^at' 
intention  of  all  parties.    To  be  sure  his  Lordship  uftded,^ 
it  must  be  strong,  irrefiragable  evidence,  but  he  diA.not 
think  he  could  reject  it  as  incompetent  (u).  *    , 

Lord  Eldon,  observing  upon  these  dictay  said,  that  Lord 
Thurlow  seemed  to  say  that  the  proof  must  satisfy  die 
Court  what  was  the  concurrent  intention  of  all  parties ; 

(*)  1  Ves.  317.  Earl  of  Inchiquin,    1  Bro.  C.  C. 

(t)  Taylor  v.  Radd,  5  Ves.  jun.  338  ;  and  see  Cock  v.  Ridiirdl, 

595,  cited.  10  Ves.  jun.  441 . 
(tf)  Countess  of  Shelburn  v.  the 


condition  of  a  bond  was,  that  it  should  be  void  if  the  obligor  SA  mi 
pay ;  and  performance  being  pleaded  on  the  ground  of  literal  expressiodt 
the  court  held  the  plea  bad.  Anon.  Dougl.  384,  cited,  2d  tditioD.  Sa^  ^ 
1  Dow,  147.  It  seems  clearly  settled,  that  words  evidently  omitted  in  . 
a  will  by  mistake,  may  be  supplied,  both  at  law  and  in  equity,  ToUett  v. 
Tollett,  Ambl.  194 ;  Coryton  v.  Hellier,  2  Burr.  923,  cited  ;  andT  Dtoe 
V.  Micklem,  6  East,  486  ;  see  Lane  v.  Goudge,  9  Ves,  jun.  2«5;  Mfl- 
lish  V.  Mellish,  and  Philips  v.  Chamberlain,  4  Ves.  jun.  45.  Si  r  tat 
however  evident  the  mistake  may  be,  the  words  will  not  be  Supplied  if 
the  testator's  manifest  intention  would  be  defeated  by  the  insertion  of 
them.     Chapman  r.  Brown,  3  Burr.  1026.    See  2  Ves.  jun.  365. 

and 
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d  his  Lordship  added,  it  must  never  be  forgot  to  what 

tent  the  defendant^  one  of  the  parties^  admits  or  denies 

t'  ^fgreement.    In  the  case  before  Lord  Eldon(^),  a 

xific  perfonnance  of  an  agreement  was  sought,  with  a 

cimtioii  attempted  to  be  introduced  by  parol,  on  the 

Mcmd  of  mistake  and  surprise,  which  was  positively  de- 

mL  by  the  defendant    And  his  Lordship  said,  that  he 

idd  not  aay^  that  up<Hi  the  evidence  without  the  answer, 

flhovdd  not  have  had  so  much  doubt  whether  he  ought 

tto  rectify  the  agreement  as  to  take  more  time  to  consi- 

riAether  the  bill  should  be  dismissed ;.  but  as  the  agree- 

snl  was  to  be  considered  with  reference  to  the  answer  by 

lidt  lie  had  positively  denied  it,  his  Lordship  dismissed 

e  ImD,  but  without  costs. 

Lord  EldoQ*s  decision  precisely  accords  with  Lord  Thur* 

iw^s  optmbn,  which  he  righdy  construed.     For  in  Lord 

nham  r.  Child  (y),  it  was  observed  by  Lord  Thurlow, 

ntif  a  miflfa^^A  be  admitted,  the  court  would  not  overturn 

be  rule  of  equity  by  varying  the  deed ;  but  it  would  be  an 

iijiiity  Mars  the  deed.    Then  it  should  be  proved  as 

nodi  to  the  satisfaction  of  the  court,  as  if  it  were  admitted : 

*  Tke  £j^culty  of  this  is  so  greats  that  there  is  no  instance 

i  its  ffrtvaiiing  against  a  party  insisting  there  was  no 

mstakeT 
Where  the  court  cannot  satisfy  itself  of  th^  fact,  an 

inoe  may  be  directed  to  try  the  question.    Thus,  in  the 

CM  of  the  South  Sea  Company  v.  D^OUff  (2;),  D'Oliff 

igmdnot  to  carry  goods  under  certain  circumstances ;  and 

if  isfiMmation  was  given  in  two  months  after  return  home 

^  be  had  done  so,  he  was  to  pay  certain  stated  damages. 

(i)  Httqui  of  Towosbend   v.  v.  Hare,  1  Hen.  Blackst  659. 

Waoa,  0  Ves.  jun.  328.  (z)  2  Ves.  377 ;  5  Ves.  jun.  001, 

(9)  1  Bra.  C.  C.  92 ;  and  see  cited ;  and  see  Pember  v.  Mathen, 

Htti  9.  Shairwood,  3  Bro.  C.  C.  1  Bro.  C.  C.  52. 
^^ » 1  Vet.  Jan.  241 ;  and  Haynes 


h 
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The  instrument  was  not  drawn  up  until  on  board  the  shipi 
and  in  a  great  hurry,  and  executed  there  by  D'Oliff;  who 
when  he  got  out  to  sea,  and  read  it  over,  found,  it  ufaa  aai 
months  instead  of  two  ;  and  brought  a  bill  to  be  relieved 
against  that  variation  in  the  instrument,  the  company  hav- 
ing brought  an  action  on  it  Lord  King  sent  it  to  an  issue; 
it  was  tried  cm  a  question,  whether  it  was  the  original 
agreement  it  should  be  two  instead  of  six  months.  A  ver- 
dict was  given  in  favour  of  the  plaintiff,  that  the  agreemait 
was  designed  to  be  in  two,  and  in  consequence  df  that, 
Lord  Talbot  made  a  decree  to  relieve  the  plaintiff  against 
any  difficulty  by  the  variation. 


The  hesitation  with  which  parol  evidence  is  recetfed 
in  equity  to  correct  even  mistakes  in  agreements  and  deedi^ 
is  strongly  exemplified  by  a  case  before  Sir  WiQiam 
Fortescue  (a).  Previously  to  marriage  an  estate  was  ignsA 
to  be  settled  on  the  intended  husband  for  life>  remmia 
to  the  wife  for  life,  remainder  to  the  sons  succesaitely  i& 
tail  male,  remainder  to  all  the  daughters.  Instmctioitf 
were  gi^en  to  an  attorney  to  draw  the  setderaent,  wIk) 
drew  it  as  far  as  the  limitations  to  the  sons,  where  he 
stopped,  and  said,  then  go  on  as  in  Pippin  v.  Ekins ;  wliich 
was  a  precedent  he  delivered  to  his  clerk,  to  go  on  fivM 
that  limitation,  and  was  a  right  settlement  to  the  issue  ink 
and  daughters  by  that  wife ;  but  the  clerk  drew  the  set- 
tlement to  all  the  daughters  of  the  husband,  witheirt  re* 
straining  it  to  that  marriage  :  it  was  executed  with  ^ 
mistake :  the  question  arose  between  an  only  daughter  of 
that  marriage  and  children  of  the  husband's  by  the  seean<l 
wife.     The  draft  of  the  attorney  was  proved,  and  th^ 

(ff)  Harwaod  v,  Wallis,  2  Ves^l95,  cited. 

settleme^ 
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MU  in  Pi^in  «.  Ekins ;  but  die  court  would  not 
parol  evidence  of  the  attorney  to  be  read,  and  held 
le  other  evidence  could  not  do ;  that  nothing  appear- 
wrifiiig  under  the  hands  of  the  parties,  the  settle- 
mdd  not  be  altered.  And  Sir  Thomas  Clarke  iis 
ed  to  have  mid  (&),  that  as  to  the  head  of  the  mistake, 
1  not  give  a  positive  opinion,  but  he  did  not  think 
nitlrad  relied  upcm  parol  evidence  singly. 
t  viiatever  difficulty  there  may  be  of  admitting  parol 
me  singlj,  yet  it  is  always  admitted  where  it  is 
pondnd  by  other  evidence. 

a  dtatrine  was  carried  a  great  way  in  the  case  of 
Soldcot  V.  Serjeant  Hide(c).  Dr.  Coldcot  having 
■Bed  cfamch  lands  in  fee,  under  the  title  of  Crom- 
nld  them  to  the  defendant's  testator,  and  entered 
gnnenl  covenants  for  the  tide.  Upon  the  Restoration 
avoided,  and  upon  an  action  on  the  cove- 
to  the  value  of  the  purchase-money  Were 
srad.  A  hill  was  then  filed  to  be  relieved  against 
womrj  at  law,  which  suggested  a  surprise  upon  the 
ifi^  in  getting  him  to  enter  into  g&aeral  covenants, 
at  it  vtM  dedared  by  the  parties,  when  llie  deed 
ly  that  it  was  intended  Dr.  Coldcot  should 
any  further  than  against  himself;  and  there 
pvbf  of  this  declaratUmj  it  was  decreed  by 
Old  ChanoeUor  and  Master  of  the  Rcdls,  that  the 
Awt  akovdd  aeknowledge  satisfaction  on  the  judg- 
mmi  pojf  coits.  And  tlie  reporter  sayd^  a^likii  case 
it  lietwaen  Farrer  v.  Farrer  was  heard  and  decreed 
the^Mne  tnaaner,  about  six  months  ago. 
Nse^  nearly  similar,  occurred  abouteleven  years  after- 
%{d);  but  it  appeared  that  all  the  covenants  except 

I  Dksk.  »5,  173;  lSid.^8,  cited;  14 Car. II. 

1  Chft.  Ca.  IS;  t  Freem.         (if)  Fielder c;.Stud]ey, Finch, 90. 

L  2  the 
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the  one  upon  which  judgment  had  been  obtained  at  law, 
were  restrained  to  the  acta  of  the  vendor,  and  that  the 
vendor  sold  only  such  estate  as  he  had. 

This  last  case  was  quoted  in  a  case  in  the  Common  Pleas 
before  Lord  Eldon(e)9  who  thought  the  decision  must 
have  been  made  on  the  ground  of  the  intent  of  the  parties 
appearing  on  the  instrument,  since  that  intent,  and  the 
consequent  legal  effect  of  the  instrument,  could  only  be 
collected  from  the  instrument  itself^  and  not  firom  aiijr 
thing  dehors.     In  a  still  later  case  in  the  same  Court  (/), 
Lord  Alvanley  thought,  under  the  circumstances  of  Ae 
case,  that  the  application  was  made  to  the  Court  of  Chan- 
cery to  correct  the  mistake,  in  the  same  manner  as  i^lica- 
tions  are  made  to  that  Court  to  correct  marriage  artidb 
where  clauses  are  inserted  contrary  to  the  intent  of  Ae 
parties.  It  seems  clear,  however,  that  the  relief  in  this  case 
was  founded  on  parol  evidence  that  the  vendor  9oU  a^ 
such  estate  as  he  had,  corroborated  as  it  was  by  the  tcxm  of 
the  deed  and  the  subject  of  the  contract    Such  evidence 
was  received  in  the  prior  case  of  t)r«  Coldcotand  Serfetnt 
Hide,  and  is  still  clearly  admissible. 

Thus  in  Young  t;.  Young  (^),  the  plaintiff  nuurried 
Lucy,  a  defendant,  and  an  infant ;  the  husband  stated,  or 
drew  by  way  of  instructions  to  his  attorney,  what  die 
wife's  fortune  then  was,  and  agreed  to  add  as  much  to 
be  setded  in  strict  settlement,  and  likewise  steted  that  die 
intended  wife  had  a  prospect  of  an  lidditional  fortune ;  to 
which  he  agreed,  provided  it  did  not  exceed 'i,ooo£  to 
add  a  Hke  sum,  to  be  likewise  settled  strictly,  and '  he  to 
have  the  excess.  The  settlement  was  prepared  aocoidiD|[ 
to  the  instructions ;  but  the  solicitor  having,  in  AtfiMij^ 


.  ■■1 


{e)  Browning  v.  Wright,  2  Bos.     and  Pull.  575. 
and  Pull.  26.  (g)  1  Dick.  205,  dted.    See  1 

(/)  Hesse  v.  Stevenson,  3  Bos.     Dick.  303, 304. 

of 
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of  the  draft,  added  double  the  sum,  the  setdement 
was  prepared  and  executed  according  to  that  mistake. 
Pkrol  evidence  was  admitted  to  prove  th^  mistake ;  that 
18^  the  setdement  was  first  shown  to  differ  from  the  written 
instructions,  and  parol  evidence  of  the  counsel  and  attorney 
iras  then  received,  to  prove  the  mistake* 

This  equity  was  administered  in  the  case  of  Thomas  v. 
Davis  before  cited  (A),  where  it  clearly  appeared,  that  the 
BBtate  in  question  was  not  intended  to  be  comprehended 
in  die  general  words.  This  appeared  from  many  cir- 
mmstanees,.  but  particularly  from  the  description  of  the 
estate  given  by  the  husband  to  the  attorney  by  way  of 
nstnictiiniSp  which  described  the  lands  particularly,  and 
lid  not  inehide  Rigman  Hill ;  and  the  attorney  proved 
hat  he  did  not  know  of  this  estate,  and  that  he  intro- 
luced  general  words,  merely  to  guard  jagainst  any  wrong 
vt  imperfect  description  of  the  lands  actually  intended  to 
jMSS.  It  was  objected,  that  the  admission  of  the  attor- 
ley's  evidence  was  in  direct  contradiction  to  the  statute  of 
hiids ;  but  Sir  Thomas  Clark  was  clear  it  might  be  read, 
and  accordingly  admitted  it  (I). 

So  in  Rogers  v.  Earl  (t),  instructions  were  given,  prc- 

(i)  Sufrmt  p.  1 ;  140  Dick.  301 ;  205 ;  see  Pritcbard  t>.  Quinchaot, 

Bca.lili.B.1757»ibL33,d4.  Ambl.147;  5  Ves.jun.596,n.(a); 

(0  1  DicL  804.    Note,  the  fkcts  and  Barstow  v.  Kilvington,  5  Ves* 

ire  ool  stated  in  the  report ;  they  jun.  593 ;  and  see  Nelson  v.  Nelson, 

m  CKlractod  from  the  Register's  Nels.  Cha.  Rep.  7 ;  Shaw  p.  Jake- 

bNk;  sat  Beg.  lib.  B.  175C,  foL  man,  4  East,  201. 


0)  Tha  jodgm^nt  is  very  inaccurately  stated  in  the  report.  After  ad- 
dnabg  himielf  to  the  general  words,  the  Master  of  the  Rolls  is  stated 
^hnesaid,'  Do  these  words  comprise  Redmond  [Rigman]  Hill?  I  do 
■IAUl  ttej  do  inclade  Redmond  Hill ;  but  other  words  do.  If  Red- 
*otd  BD  was  not  intended,  why  was  the  wife  to  join ;  and  why  did  she 
f^f  TUs  is  absolute  nonsense.  The  wife  joined  because  she  was  in- 
^*>>M  in  the  settled  estates ;  and  the  opinion  of  the  Court  was,  that 
^  StteraJ  words  did  include  Rigman  Hill.  The  editor's  marginal  ab- 
^  of  this  case  shows  how  difficult  it  is  to  understand  the  report  of  it. 

L  3  viously 
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TioiuAy  to  mamagi^  for  a  setflemextt  of  Ihe  wife's  Mtate 
<m  dbe  Imrfiaiid  during  bis  life,  if  he  toid  bis  wife  shoriA 
so  long  lire,  remainder  to  the  wife  for  Hfe,  temoiBder  to 
.the  issne  of  Ae  marriage  in  strict  setdement,  femidiiAcr 
:to  sncli  nses  as  flie  wife  adionld  appoint ;  and  a  draft  ef  a 
settlement  was  drawn  accordingly.    And  after  llie  lam- 
tation  to  the  husband  it  stood  thus :  And  immediately 
after  the  decease  of  the  husband,  then  to  tilie  wife,  Bte. ; 
and  proper  limitations  were  inserted  to  tmstees  to  pitseiiB 
contingent  remainders.    When  the  wife  saw  die  draf^ 
thinking  she  was  past  child-bearing,  she  objofted  to  Ae 
limitations  to  the  issue,  and  they  were  directed  to  be 
struck  oat    The  attorney,  by  mistake,  not  <ndy  stnidL 
oat  those  limitations,  but  also  the  limitation  to  the  yrik 
for  life,  and  the  subsequent  limitation  to  trustees  to  pre* 
serve,  and  the  deed  was  executed  widiout  the  nostahe  be- 
ing discovered,  whereby,  as  the  bill  stated,  the  said  power 
for  appointing  the  reversion  of  the  premises  was  made  to 
take  place  on  the  decease  of  the  plaintiff  generally,  thon|^ 
the  limitation  to  him  was  only  during  the  joint  lires.  Tht 
wife  exercised  her  power  by  deed,  in  favour  of  her  husiiaEd 
during  his  life,  and  tihen  by  will  gave  him  the  fee,  ttd 
then  died  in  his  life-time.     Her  heir  at  law  insisted  tiutt 
the  use  resulted  to  him  during  the  husband's  life,  asd 
that  there  being  no  trustee  to  preserve  contingent  re- 
mainders, the  devise  in  the  will  as  an  execution  of  ihs 
power,  not  taking  effect  till  the  determination  of  the  pii- 
ticular  estate,  was  void,  and  brought  an  ejectment  agaifirt 
the  husband,  and  obtained  a  verdict  (I).    The  IraabiDd 
then  filed  a  bill  for  an  injunction,  and  to  rectify  the  mistake 
in  the  settlement,    The  defendant,  by  his  answear,  ,uifei 
that  the  draft  of  the  settlement  might  have  been  aUeitA 

(i)  The  first  point  at  le»it  was  clear  at  law,  but  the  defeadSBt  flat  sp 
an  old  term  as  a  bar  to  the  plaintiff's  right  to  recover.  The  MeeC^ 
however,  did  not  succeed.   See  Farmer  dem.  Earl  r.  Rogers,  t  Wfls.  20* 

witl^ 
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i  Tiew.  to  support  the  husband  s  claims  and  insisted 
irol  evidence  could  not  be  received ;  but  Sir  Thomas 
decreed,  that  the  power  appeared  to  have  been  de- 
i  so  far  to  extend  as  to  enable  her  to  dispose  of  the 
Its  in  the  estates  after  the  determinaticm  of  the  cover- 
ind  during  the  life  of  her  husband,  as  well  as  to  dis- 
if  the  inheritance  of  the  estates  after  her  husband's 
le^  and  ordered  the  settlement  to  be  rectified  accord- 
;  but  without  costs  on  either  side. 
iie.last  case  upon  this  subject (^),  a  conveyance  of 
ion  of  church  tithes  upon  a  purchase  was  made, 
ly  to  what  was  considered  to  be  the  true  construction 
written  agreement,  subject  to  a  proportion  of  the 
Qserved  by  the  lease  of  the  tithes ;  and  upon  proof 
toa  was  done,  by  the  mistake  of  the  purf:ha^€r*s  at- 
f^  and  that  the  rent  had  not  been  demanded  for  seve- 
VM,  the  deed  was  after  the  lapse  of  several  years  rec- 
lod  made  conformable  to  the  written  agreement. 


.  settlement  be  made  contrary  to  the  intention  of  the 
9|  merely  to  prevent  a  forfeiture  (II),  parol  evidence 
ussible  of  the  real  intent  of  the  parties  (/),  and  the 
oent  will  be  rectified  in  conformity  with  it. 

!Uk  «.  Botterwick,  2  Price,  then  by  Lord  Nottingham,  and  af- 
terwards by  Lord  Chancellor  Jef- 
btney  r.  Harvey,  2  Cha.  fries;  and  see  Fitzgib.  213,  214; 
Oy  decided  the  same  way,  see  Stratford  o.  Powdl,  1  Sail  and 
'  Sir  Harbottle  Grimston,     Beatty,  1. 


••■ 


bdiia  case  the  settlement  was  to  prevent  the  estate  from  being 
ireil  on  account  of  the  husband  having  been  in  arms  for  Charles 
•  The  decree  was  made  in  the  reign  of  James  his  son.  So 
Id  the  nature  of  the  forfeiture,  it  is  evident  that  the  relief  of  equity 
Qt  have  been  afforded,  for  the  purpose  of  upholding  the  settlement, 
nder  the  Restoration ! 

L  4  Where 
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Where  parties  omit  any  provision  in  a  deed^  od  the  kn* 
pression  of  its  being  illegal,  and  trust  to  each  over's 
honour,  they  must  rely  upon  that,  and  cannot  require  ike 
defect  to  be  supplied  by  parol  evidence. 

Thus  in  Lord  Imham  v.  Child  {m)j  it  appeared  that  Lord 
Imham  treated  with  Child  for  sale  of  an  annuity.  Upoo 
^tiling  the  terms,  it  was  agreed  that  the  annuity"  should 
be  redeemable ;  but  both  parties  supposing  that  diis  ap- 
pearing upon  the  face  of  the  transaction  would  make  it 
usurious,  it  was  agreed  that  the  grant  should  not  haye  iii  it 
a  clause  of  redemption;  and  it  was  accordingly  drawn  and 
executed  without  such  a  clause.  Lord  Thurlow  refused  to 
supply  the  omission.  A  similar  decision  was  made  by  Mr. 
Justice  BuUer,  when  sitting  in  Chanoexy  for  the  Lord 
Chancellor  (n) ;  and  two  similar  determinations  Were  made 
by  Lord  Kenyon,  when  Master  of  the  Rolls  (O). 

Upon  these  cases  Lord  Eldon  observes,  that  they  went 
upon  an  indisputably  clear  principle,  that  the  pwties  did 
not  mean  to  insert  in  the  agreement  a  provision  for  re- 
demption, because  they  were  all  of  one  mind  that  it  would 
be  usurious ;  and  they  desired  the  court  to  do  not  what 
they  bitended,  for  the  insertion  of  that  provision  was  di- 
rectly contrary  to  their  intention ;  but  they  desired  to  he 
put  in  the  same  situation  as  if  they  had  been  better  in* 
formed,  and  consequendy  had  a  contrary  intention.  The 
answer  is,  they  admit  it  was  not  to  be  in  the  deed ;  and 

Xm)  1  Bro.  C.  C.  QQ.  (o)  Lord  Portmore  r.  Morris,  II 

(«)  Hare  v.  Shearwood,  1  Vee.  Bro.  C.  C.  219 ;  1  Hen.  Blickst 

Jan.  S41 ;  3  Bro.  C.  C.  16S.    SeS  663>  6M ;  Rosamond  v.  Lord  Mel* 

and  consider  Hi^ynee  v«  Hare,  1  singlon,  3  Vea.  jon.  40,  lu 
Hen.  Blackst  659  (L) 


(t)  Perhaps  this  case  docs  not  belong  to  this  line  of  casee^  but  shoirii 
be  classed  Svith  those  in  which  a  term  is  omitted  by  mistake;  of  whick 
%'idc  svpKa. 

why 
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wkj  WM  tiie  Court  to  insert  it^  where  two  risks  had  oc- 
CBted  to  the  parties ;  the  danger  of  usuiy,  and  the  danger 
of  trusting  to  the  honour  of  the  party  ? 

But  fraud  is  in  equity  an  exception  to  every  rule.  In 
die  case  of  Lord  Imham  v.  Child,  Lord  Thurlow  distinctly 
midf  if  die  agreement  had  been  varied  by  fraud,  the  evi- 
dence would  be  admissible.  If  the  bill  stated  that  the 
daiuie  was  intended  to  be  inserted,  but  it  was  suppressed 
by  fraud,  he  could  not  refuse  to  hear  evidence  read  to  esta- 
blish die  role  of  equity.  Lord  Kenyon  advanced  the  same 
dodrine  in  the  cases  before  him,  and  Mr.  Justice  Duller 
dso  thomglit  that  parol  evidence  was,  in  such  cases, 
idaussible  (  jd). 

The  only  difficulty  in  these  cases  is,  to  ascertain  what 

siiaB  be  deemed  fraud.  If  parties  merely  agree  to  a  term, 

and  then  execute  an  instrument  in  which  that  term  is 

onittedy  without  objecting  to  the  omission  of  it,  the  Court 

oumot  rdieve  the  injured  party  (g).    So  where  a  lessor 

bew  a  lease  for  one  year,  instead  of  twenty-one,  and  then 

read  it  for  twenty-one  years,  the  lessee  brought  his  bill  to 

be  relieved ;  but  as  he  could  read,  it  was  deemed  his  own 

kXty ;  and  as  the  case  was  within  the  statute,  his  bill  was 

ilkmfaf^  with  costs  (r).  Again,  where  in  a  lease  the  right 

to  enter,  cut,  and  carry  away  the  trees,  was  reserved  to 

die  lessor,  the  lessee  went  into  parol  evidence  to  show 

tint  that  was  contrary  to  the  original  agreement,  and 

proved  a  conversation  previously  to  the  execution  of  the 

lease,  in  which  the  landlord  assured  the  lessee  he  should 

not  cat  the  timber,  and  only  reserved  it  in  order  that  all 

Ukases  might  be  uniform.  The  plaintiff's  counsel,  how- 

(|))  And  see  Taybr  v.  Radd,  5  of  Inchiquin,  1  Bro.  C.  C.  338. 
^^  JBD.  395^  cited ;   Henkle  v.         (g)  See  Rich  v.  Jackson,  4  Bra. 

L2.A.0fficie,  1  ye8.317;  and  see  C.  C.  514;  et  suifrOf  p.  129. 
^T^Okm  V.  Ogbourne,  2  Ves.  375 ;         (r)  Anon.  Skin.  159. 
Cottntets  of  Shelbume  v.  the  Earl 

ever. 
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ever,  gave  up  tius  part  of  the  bill  at  di6  heariiig(j),  wet 
Lord  Rossljn  treated  it  as  clearly  wrong.  So  I  am  told 
that  in  a  very  recent  case  at  law  {t)y  where  a  wammt  of 
aUomty  was  given  to  confess  judgment  on  the  assurance 
of  the  creditor  that  no  execution  shotdd  issue  for  three 
yearsy  and  execution  was,  contrary  to  this  parol  agreemat^ 
issued  immediately,  the  court  inclined,  that  as  the  d^ond- 
ant  knew  the  contents,  and  had  sufficient  time  to  xead  the 
warrants  of  attorney,  they  could  not  relieve ;  and  yet  a 
court  of  law  considers  itself  to  have  a  considerabks  oon* 
trolling  power  over  its  own  judgments,  entered  up  under 
warrant  of  attorney,  where  the  party  entering  them  up 
has  been  guilty  of  a  fraud  (u).  The  case,  however^  went 
off  on  another  ground. 

In  the  Countess  of  Shelbume  v.  the  Earl  of  I&chi* 
qum  (j*),  Lord  Thurlow  said,  if  two  persons  mtrust  a  tl«iid 
person  to  draw  up  minutes  of  their  intention,  and  9uck 
person  does  not  draw  them  according  to  such  intenti^Hiy 
that  case  might  be  relieved,  because  that  would  be  a  kipd 
of  fraud. 

And  it  is  said,  that  in  the  case  of  Jones  v.  Sheriff^  (^), 
there  were  heads  of  an  intended  lease  taken  by  an  attorney 
in  writing ;  but  upon  proof  that  some  other  clauses  were 
^preed  on  between  the  parties  at  the  same  time,  the  Court 
decreed  that  those  clauses  should  be  put  into  the  leas% 
notwithstanding  the  counsel  on  the  other  side  strenuously 
insisted  on  the  statute  of  frauds. 

And  if  either  party  object  to  a  conveyance,  on  the 
ground  of  the  term  of  the  agreement  being  omitted^  and 
the  other  party  promise  to  rectify  it,  whereupoa  the  de^ 

(«)  Jackaim  r.  Cstor,  5  Ves. jun.  (j)  1  Bro.  C.  C  S50;  iod  aee 

6SS.  Crosby  v*  Middleton,  3  Cks,  Bq>. 

if)  GeuMr  r. MacnwlKm,  M. T.  99;  Langky  v.  Bimni,  H  Atk. 

180C,  B.  R.  195 ;  Baker  d.  Paine,  1  Yea.  456. 

(u)  See  1  H.  Blackst.  663,  664.  (jf)  9  Mod.  SS,  cited. 
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if  eiMiitad,  a  specific  performance  of  the  promiee  wiS  be 
tilbioed* 

Thus  in  Pember  t;.  Mathers  (z),  a  bjQl  was  filed  for  a 
ipecific  perfonnance  of  a  parol  agreement  by  a  purchaser 
of  a  leaie  under  -written  conditions^  to  indemniff  die 
reoAot  against  die  rent  and  cOTcnants ;  and  it  was  ol>» 
jeotod,  en  die  part  of  the  defiendant,  diatthe  evidence  was 
kadmisnble,  upon  the  ground,  diat  where  die  parties 
have  entered  into  a  written  agreement,  no  parol  evidence 
csn  be  admitted  to  increase  or  diminish  such  agreement 
Tlie  rale,  Lord  Thnrlow  said,  was  right ;  but  where  the 
objection  was  originally  made,  and  promised  by  die  odief 
party  to  be  rectified,  it  comes  amongst  the  string  of  cases 
where  it  is  considered  as  a  fraud.  Then  die  evidence  is 
admissible.  There  being  some  doubt  as  to  the  fact,  Lord 
Thurlow  ordered  it  to  go  to  law  upon  an  issue,  whether 
diere  was  such  a  promise  on  the  day  of  the  execution  of 
the  agreement.  Upon  the  trial,  die  jury  found  there  was 
such  a  promise  ;  and  the  plaintiff  had  a  decree  for  a  specific 
performance. 

So  we  have  before  seen,  that  where  it  is  stipulated  diat 
the  agreement  shall  be  reduced  into  writing,  and  either 
party  fraudulendy  prevents  the  agreement  from  being 
pat  into  writing,  equity  will  perhaps  relieve  the  injured 
party(a). 

And  it  is  perfecdy  clear  that  where  fraud  is  distincdy 
proved,  or  the  jury  infer  it  from  the  circumstances,  an 
agreement  is  invalid  at  law,  as  well  as  in  equity  (b) ;  but 
&e  reducing  the  agreement  to  writing  is,  in  most  cases, 
«n  argoment  against  fi^ud. 

U)  1  Bio.  C.  C.  52 ;  see  14  Yes.  Campb.  319 ;  Emanuel  v.  Dane,  3 

>a.  5Mw  Campb.  209 ;  Solomon  v.  Turner, 

(•)  Vide  sypra,  p.  100.  1  Stark.  51. 
(b)  Haigh    V.    De  la  Cour,  3 

But 
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But  it  muBt  be  remarked,  that  a  deed  will  not  be  rect 
fied  in  equity,  on  the  ground  of  mistake  or  fraud,  to  tl 
prejudice  of  a  bonAJide  purchaser,  without  notice* 

Thus  in  the  case  of  Thomas  v.  Davis  (c),  although  it 
lands  passed  at  law,  yet  as  the  mistake  was  clearly  prove< 
the  words  were  restrained  as  between  the  person  claimin 
under  the  wife,  whose  estate  was  comprised  by  mistaki 
and  the  heir  of  the  husband  to  whom  the  estate  had  (Muue 
by  the  error ;  but  the  same  equity  was  not  administere 
against  the  mortgagee,  who  was  left  in  possession  of  th 
legal  right  which  the  generality  of  the  conveyance  ha 
invested  him  with. 

(c)  Supra,  p.  140  (  Reg.  Lib.  B.  1757,  fol.  33, 34 ;  1  Dick.301. 
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__         ^  '*^  Contract. 
^  P«fi>iined  fa)  ^n  *^^  *8^<J  to  be  rf. 

^^.M«.-^  J  ;;;^-(0  or  vendee  (^ '^^ 

*%ch.o,  ,.0.  sJT:*"'        (c;  Green  r   ^      .       ''^'  ^"* 

i-»*'i»..Bea„bh,;7^°^     Wra«.73^«^  "•  Welter,   ,  p. 
*«;  and  ,ee  1  !^^''««»'     Bowie.  ^    p^**-"*-  555;  ,„. 

^'^*^     «od  Bea.  545.         '•  ^'^  I  Ve,. 


an 
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an  acf  of  bankruptcy,  upon  which  a  commission  has  not 
issued,  will  prevent  the  execution  of  the  agreement,  as 
neither  a  buyer  nor  a  seller  can  be  assured  that  a  commis- 
sion may  not  issue  in  due  time,  in  which  case  he  could  not 
retain  the  estate  or  money  against  the  assignees  (/)• 

So  (he  death  of  the  vendor  or  vendee  before  the  convey- 
ance (g)  or  surrender  (AX  <Mr  even  h^are  the  lime  agreed 
upon  for  completing  the  contract,  is  in  equity  hnma- 
terial  (/). 

ff  thevendor  die  before  payment  of  &e  purchase-mon^jf, 
it  will  go  to  his  executors,  and  form  part  of  Ins  assets  (k) ; 
and  even  if  a  vendor  reserve  the  purchase-money,  pay- 
able as  he  shall  appoint  by  an  instrument,  executed  in 
«  pwtioulltr  manner,  and  afterwards  exercise  his  power, 
thenmey  will>  as  between  fais  creditors  and  app^iitCM, 

bea»Ms(/)« 

tf  the  estate  is  «idera  contract  for  sale  at  the  datt^<]ie 
wfll^  adevise  of  it  <d  be  sold  for  a  charity,  wfll  give  Ae 
ptrdimse-moDey  to  the  charily,  notwithstanding  tfaemort- 
nuanacdi  as  it  is -oadled (i»)* 

A  vendee  being  acftually  seised  of  titt  estate  in  eoitem- 
plation  of  equity,  must,  as  we  shall  hereafter  see,  benrvny 
loss  which  may  happen  to  the  estate  between  the  agreement 
and  conveyance^  and  will  be  entitled  to  any  benefit  which 
may  accrue  to' it  in  the  interim  (»);  but,  if  he   obtain 

if)  Upur^  V.  IxA,  FrankHn  Pembroke,  S  V^rn.  219;  BdM 

V.  Lord  Brownlow,  *14  Ves.  jun.  nn^e, 9,  Freem. ^S ;  Smitftt^.r KB- 

547.  550.  bard,  2  Dick.  712 ;  Foley  v.  P*- 

(J)  PAut  V.  WHkins,  Totb.  lOB.  civaH;  4  Bio.  C.  C:  41ir ;  and  stfe 

(*)  Bttter  V.  Ifin,  2  pha.  R6p.  Gab,  Lex  Prator,  243. 

W^.  (/)  Tbompson  v.  Towne,  S'Tera. 

•  (i)  Winged  f>.  Lefebury,  2  Eq.  319. 466. 

Cfu  Abr.  32,  pi.  43 ;   cases  cited  (m)  Middleton  v.  Spicer,  I  Bfo. 

ante,ii.{h).  C.  C.  201. 

<t)  iSibes  V.  Lister,  5  Vin.  Abr.  (n)  ^ee  po$t,  eh.  5. 
54ly    pi.    28;    Baden  v.  Earl  of 

possession 
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poaseaaioii  of  the  estate  before  he  has  paid  the  purchase^ 
OKm^T,  and  begin  to  cut  timber,  equity  will  grant  an 
iiyunction  against  him  (o). 

If  the  purchaser  was  tenant  at  will  of  the  estate,  the 
contract  determines  the  tenancy.  And  even  if  he  was 
tenant  for  a  term  certain,  the  agreement  determines  the 
lektion  of  landlord  and  tenant,  and  in  equity,  at  least,  the 
laadlord  cannot  caU  for  rent  (p). 

It  is  a  consequence  of  the  same  rule,  that  a  purchaser 
nay  aell  or  charge  the  estate,  before  the  conveyance  is 
executad  (g) ;  but  a  person  claiming  under  him  must 
nAmit  to  perform  the  agreement  in  toto,  or  he  cannot  be 
retieved  (r)« 

So  lie  Biay  devise  the  estate,  if  freehold  (^),  before 
dw  GOVf^ymce ;  and  if  copyhold,  before  the  surrender  (i) ; 
and  tbal^  aUiough  the  estate  is  contracted  for  at  a  future 
day(»)p  or  the  contract  is  entered  into  by  a  trustee 
for  him  (s),  and  the  devisee  will  be  entitled  to  have  the 
estate  paid  for  out  of  the  personal  estate  of  the  pur- 
chaser (jf). 

The  rale  that  an  estate  contracted  for  may  be  devised 


(0!)'Ci«dcferd.  r.  Alexander,  15 
V«i.  jUD.  13S. 

(y)  Dmiflli  V.  Davison,  10  Ves. 
Jon.  240. 

(g)  SetOQ  0.  Slade,  7  Ves.  jun. 
905';  and  see  1  Yes. 220;  and  6 
Vm.  jmu  552.  Wood  v.  GrifHth, 
Ulf A.  .1918,  MS.  aee  |NMf . 

(r)  See  Dyer  v.  PuUeney,  Bar- 
Qud.  Rep.  Cha.  160 ;  a  very  par- 


ify  Dinit*B  case,  3  Salk.  S5 ; 
Mflner  «.  Mills,  Mose.  123 ;  Al- 
^eyn  V.  Alleyn,  Mose.  262  ;  Atch- 
^rtey  V.  Vernon,  10  Mod.  518; 

^iUiQ  17.  Lord  Moatford,  1  Vea. 
«5. 


(0  Davie  v.  Beardaham,  1  Cha. 
Ca.  39;  Nela.  Cha.  Rep.  76;  3 
Cha.  Rep.  2 ;  Greenhill  v.  Green- 
hill,  2  Vern.  679 ;  Prec.  Cha.  320 
Atcherley  v.  Vernon,  10  Mod.  518 
Robson  V.  Brown,  Oct.  1740,  S.  P. 
and  see  9  Ves.  jun.  510. 

(tt)  ComnusdonerTiiiniiel's  caie, 
Moae.  265,  cited ;  and  aee  Atcher- 
ley V.  Vernon,  10  Med.  51S ;  Gib- 
son V.  Lord  Mootfort,  1  Ves.  485. 

(x)  Greenhill  v.  Greenhill,  2 
Vern.  679- 

(y)  Milner  v.  Mills,  Mose.  123  ; 
Broom  v.  Monck,  10  Ves.  Jun. 
597. 

before 


l60  OF  THE   CONSBQUENCKS   OF 

before  it  is  conveyed,  or  surrendered  to  the  purchaser,  \aM 
now  become  a  land-mark,  and  could  not  be  shaken  with- 
out  endangering  the  titles  to  half  the  estates  in  the  kii^ 
dom.  The  applicability  of  the  rule  to  freehold  estates 
has,  I  believe,  never  been  questioned,  but  in  Ardeac^ 
t;.  Bennet(;2^),  where  the  point  arose  as  to  a  copyhdd 
estate.  Sir  Thomas  Sewell  decided  the  case  on  aaoAer 
ground,  and  appears  to  have  avoided  sanctioning  the  rule 
in  question ;  and  in  a  manuscript  note  of  this  case  by  the 
name  of  Wilson  t;.  Bennett,  it  is  said  that  the  Mastek  tt 
the  Rolls  was  of  opinion  that  the  copyhold  estate  did  not 
pass  by  the  will.  This  opinion  was  clearly  eztra^jn^- 
cial,  and  cannot  be  deemed  subversive  of  the  numeroos 
cases  which  have  established  the  contrary  doctrine ;  and, 
indeed,  in  a  case  before  Sir  Thomas  Sewell,  a  few  yelm 
after  that  of  Ardesoife  v.  Bennet,  he  seems  to  allude  to  % 
devise  of  a  copyhold  estate  contracted  for,  as  sanctioQed 
by  practice  (a). 

An  estate  contracted  for  will  pass  by  a  general  devise 
of  all  the  lands  purchased  by  the  testator,  although  hemay 
have  purchased  some  estates  which  have  been  actually  con- 
veyed to  him,  and  would  therefore  of  themselves  satisfy 
the  words  of  the  will  (b). 

On  the  other  hand,  it  seems  that  estates  receaAy  piar- 
chased  and  actually  conveyed^  will  pass  with  estates  cofr 
tracted  for,  by  a  general  devise  of  all  the  manors,  &c.  £br 
the  purchase  whereof  the  testator  has  already  contracted 
and  agreed  (c),  (I).     But  a  devise  of  estates  ^'  for  tibe 

(z)  2  Dick.  409 ;  and  see  15  Ves.  {b)  Atcherley  v.   Veraoo,   11^- 

jtin.  991, 392,  n.  Mod.  51 S. 

(a)  Floyd  v.  Aldridge,  1777,  5         (c)  St  John  v.  Biahop  of  HTIo- 

East,  197,  cited;  and  see  Vernon  ton,  Cowp.  94;   Lofll;  119.  940, 

9.  Vernon,  7  East,  S.  S.  C. ;  and  2  BIackst.990. 

(I)  This,  however,  must  depend  upon  the  particular  circumataiiOBS  of 
each  case.  The  case  referred  to  can  scarcely  be  cited  as  abinding  autho- 
rity establishing  a  general  rule.  It  seems  that  the  House  of  Lords  was 
taken  by  surprise  in  affirming  the  judgment. 

purchase 
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fdiaBe  whereof  the  testator  has  only  contracted  and 
rted,"  would  not  pass  estates  actually  conveyed  to  him 
fare  fliewOI,  unless  perhaps  they  were  recently  purchased, 
1  the  testator  had  not  contracted  for  any  other  estate. 
[f  a  man  possessed  of  a  term  of  years  contract  for  the 
rcbase  of  the  inheritance,  the  term,  by  constructibn  of 
[rft^,  instantly  attends  the  inheritance  ;  and  therefore, 
a  devise  of  the  estate  subsequently  to  the  contract,  the 
-simple  would  pass,  although  not  actually  conveyed, 
1  die  term  as  attendant  on  it  {d). 
\tA  if  the  purchaser  had,  previously  to  the  purchase 
de  his  will,  by  a  general  bequest  in  which  the  term 
uild'  have  passed,  yet  the  legatee  will  not  be  entitled  to 
althoagh  the  bequest  be  not  expressly  revoked ;  because 
\  term,  by  die  construction  of  equity,  attended  the  inhe- 
ince  immediately  on  the  purchase  of  the  fee,  and  it  must 
\nlhreto\Um  it  in  its  devolution  on  the  heir  or  devisee  (e). 
rhe  relation  of  vendor  and  purchaser  in  such  a  case, 
len  acquired  by  conveyance  of  the  inheritance,  puts  an 
d  Id  the  covenants  though  ever  so  large  and  general, 
lidi  existed  between  lessor  and  lessee  (/). 
The  sftme  rule,  it  seems,  must  prevail  where  the  term  is 
mipecj/ica/fy  bequeathed;  for  if  the  fee  had  been  actually 
>nveyed,  the  conveyance  would  have  operated  as  a  revo- 
ition  (jg) ;  and  as  the  vendee  is  seised  of  the  fee  in  con- 
iqdation  of  equity,  although  the  conveyance  be  not 
ttinited,  die  same  rules  ought  to  be  adhered  to  in  each 

^Uthinigh  the  estate  may,  subsequently  to  the  will,  be 

• 

(^lArSir  Wm,  Gnnt,  •»  casu  (c)  Capel  v.  Girdier,  uH  Mup. 

^  V.  Giidler,  Rolls,  16  May  (J)  See  1  Bligh,  60. 

^  MS.;    Q    Ves.   juii.    509;  (g)  Galton  v.  Hancock,  2  Atk. 

^  «*  Cooke,  2  At)L.  07.  424.  427.  430. 

M  conveyed. 
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conveyedi  or  surrendexedi  either  to  the  purchaser  (A),  or  to 
a  trustee  forhim(i),  yet  that  will  not  operate  as  a  revocatioD 
of  his  will  (I).    The  legal  estate  will  of  course  desceod  to 

(fi)  Paiaons  v.  Freeman,  3  Atk.         (t)  Jenkinaon  o.  Watti,   Loflt, 
741 ;  Amb.  1 16 ;  apd  ate  1  Ves. jun.     609,  raported ;   cited  nam.  ^m 


256 ;  2  Vee.  jun.  429.  602 ;  6  Ves.     v.  Fullarton,  DoiigL  710 ;  floier, 
juo.  220 ;  S  Yes.  jun.  127 ;  and  Pri-     Cunynghame,  11  Yes.  jun.  550, 
deux  V,  Gibbini  2  Cha.  Ca.  144. 


(I)  In  Brydges  r.  Duchess  of  Chaodos,  2  Yes.  jun.  4^,  Lord  ReiriyBy 
in  treating  of  tbia  point,  said, ''  Another  case  is  supposed  to  ajriee*  in  which 
this  Court  determines  upon  a  principle  of  equity,  it  is  not  said  dued; 
against  the  rule  of  law,  but  without  attending  to  what  the  law  would  be  j 
that  is  the  case  where  an  equitable  estate  is  devised,  and  after  the  wiU 
the  legal  estate  is  taken,  the  Court  has  said  that  does  not  revoke  the  wilL 
It  is  difficult  to  state  that,  at  this  time  of  day,  in  a  boort  of  law»  whiek 
could  not  look  at  the  equitable  interest,  but  looks  only  at  tb^  legal;  ^ 
as  the  legal  interest  is  only  a  shadow,  the  justice  of  the  cess  ivieiytvi- 
dent ;  but  it  is  a  decision  in  conformity  to  the  like  case  at  law.  The  wf7 
case  occurred  at  law  in  Roll.  Abr.  616,  pi.  3.  Cest^i  que  ^if,  belbretbe 
statute  (^usesy  devises ;  afterwards  the  feoffees  made  a  feoffment  of  the 
land  to  the  use  of  the  devisor ;  and  after  the  statute  the  devisor  dlai;  Ae 
land  shall  pass  by  the  devise ;  because,  after  the  feoSmenty  the  doriior  hsi 
the  same  use  which  he  had  before.  That  is  exactly  the  caae  of  ao^eqiiti- 
ble  estate  devised,  and  a  conveyance  taken  afterwards  of  thelqjal  estate; 
and  this  Court  was  so  far  from  determining  without  considering  what  the 
rule  of  law  would  be,  that  here  is  the  very  point  decided  by  a  court  cf 
law." 

The  ose  referred  to  is  thus  stated  in  Roll ;— <"  Si  kom  ami  fifim  i 
9Qn  use  devaat  le  ttatut  de  27  H,  8.  wt  devise  le  terre  aluuiprf  d.ff^ 
les  feffees  font  feffment  del  terre  at  use  del  devisor  et  puis  k  sttitstk 
devisor  tnorust,  le  terre  passera  per  le  devise^  car  apres  le  f^fkiett  fc 
devisor  avoit  mesme  Fuse  que  il  avoit  devant." 

The  case  then  appears  to  be  this.  The  cestui  que  use  noade  fak  ^ 
and.  the  feoffees  afterwards  made  a  feoffinentof  the  landstolifeMe;  (W 
is,  enfeoffed  other  persons  to  the  use  of  him.  This  appears  fay  the  mK^ 
given  for  the  decision,  namely,  **  because  after  the  feoffment  the  difiK' 
had  the  same  use  which  he  had  before."      Whereas,  if  the  6eti  of  A* 
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Uii'it  law,  and  he  will  in  equity  be  deemed  a  n^re 
itoe  for  {he  derisee,  unless  the  derisiee  thinking  the 

estate 


t  » 


MM  Lord  RoBsljrn  supposed^  the  devisor  would,  before  the  feoff- 
ily  ^ve  been  a  m6re  cestui  que  use^  entitled  at  law  to  neither jW  in 
^Jm  ^rem ;  and  after  the  feoffment  he  wonld  have  be^n  actually 
hei  vilh  the  kgid  aaisin  of  the  estate ;  the  case,  therefore,  seems  only 
wUoQ,  ibat  where  a  man  devises  an  equitable  estate,  a  tfansf^r  of  the 
il  estate  to  other  persons,  in  trust  for  him,  is  not  a  revocation  of  his 
L    Aad  SKh  it  aUll  the  nde  of  law  (Doe  v.  Pott,  DougL  2d  edit.  710.) 
HSk  aaof  efii^,  Jenkinson  v.  Watts,  Lofit,  609. 
taajt  hamw^ff  bb  objected,  that  the  devisor  did  not  die  till  after  the 
Mi  of  llsn  ;  ind  dsel^re  admitting  the  force  of  theforagoing  remaiks, 
fli  ippwA  that  Che  legal  estate  was,  by  the  operation  of  the  act,  vested 
Iht  dsvlsor.    Ta  this  it  may  be  answered,  that  the  statate  was  ex* 
wAj  paweil  to  prevent  alienation  of  estates  by  devise,  although  it  de- 
red  diat  villi  made  before  the  statute,  by  persoas  who  weie  or  should 
tad MiM  tba  Ut  of  May  ISdO,  should  not  be  invalidated  by  the 
.    Wi  JBOBI  lliereiare  presume  that  the  devisor  died  before  that  time ; 
eiwiw  the  will  would  have  been  void  by  virtue  of  the  act  itself,  as 
I  maptemiy  decided  in  a  case  where  cestui  que  me  before  the  sta- 
idaviied  tfaanae;  and  then  came  the  statute,  which  transferred  the  use 
»  fnsasnoo  9  and  although  the  testator  survived  ike  statutt  rf  wills t 
apintitm  of  the  statute  of  uses  was  bolden  to  be  a  revocation, 
tU  use  was  thereby  gone.    1  RoL  Abr.  61d,  (R.)  pi.  2 ;  Putbury 
Trevalion,  Dyer,  142,  b. — Indeed  the  statute  of  uses  could  not  have 

in  the  above  cas^,  if  the  fooffinent  had  been  made  to  the 


LlsdHafdwiekt  aeeras  to  have  constniadthe  oase  ia  RiU  in  the  same 
■Kr  aa  tm*  &oadyn  did,  <^  Sparrow  v.  Haidcaatle,  3  Atk.  79S; 
■IL  tMX  aUMWf  h  he  i^ppears  to  have  been  struck  with  the  reason 
iiiifortlia  deaaion;  inexplanationofwhichi  he  is  in  Atkins  stated  to 
ntaaid,^  Thanae  at  law  was  the  beneficial  and  profitaUe  interest,  the 
•Mas  a  trust  in  equity^  and  which  remained  in  the  same  manner  after 
hihiAMiit  aa  before,  and  thefoefiees  there  granted  the  dry  legal  estate 
■^^hadsmer.'' In  Aiibler,  his  Lordship  is  r^rted  to  have  said,  '^Tfaus 
^InresHidere  twa  interests  in  the  land ;  the  legd  estate,  and  the  use: 
^  the  use  remains  the  same  at  the  making  the  devise,  and  at  the  death 
>(tkedivisor;  and  therefore  accepting  the  grant  of  the  foofiees  makes  no 

*«itioninif 

M  2  Lord 
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estate  did  not  pass  by  the  will,  permit  the  heir  to  take  die 
estate,  and  acquiesce  in  this  for  a  long  while ;  in  whidi  case 
equity  will  not  relieve  him  (J). 

But  in  analogy  to  the  decisions  upon  legal  estates  (it)  it 
has  been  held,  that  a  devise  of  a  freehold  estate,  contracted 
for,  is  revoked  by  a  subsequent  conveyance  to  theusual.uyes 
to  bar  dower  (/),  even  where  the  contract  was  by  paid  (mX 
but  it  is  difficult  to  say  in  the  latter  case,  that  a  convey- 


(J)  Davie  v.Beardgham,  1  Cha. 
Ca.  39 ;  and  see  Pigott  v.  Waller, 
7  Ve8.jun.  QS. 

{k)  See  Tickner  v.  Tickner,  3 
Atk.  742,  cited ;  Kenyon  v.  Sat" 
ton,  2  Ves.  jun.  000,  cited ;  and 
Nott  v.  Shirley,  ibid.  0O4,  n. ;  and 
tee  S  Ves.  jun.  420.  600 ;  6  Ves. 
jun.  219;  8  Vee.  jun.  115.  211; 
10  Ves.  jun.  249.  256.  See  also 
Luther  r.  Kidhy,  3  P.  Wnis.  170,n. 


and  observe  the  distinctibiL 

(0  Rawlins  v.  Burgisy  S  Vm» 
andBea.  382.  There  wa*  an  ap- 
peal to  the  Lord  Chaiiodlor,whklr 
was  for  particular  leaMm  wilfa- 
drawn.  '  It  is  a  pmnt  of  great  ial»' 
rest  and  nicety. 

(tn)  Ward  v.  Moore,  4  HiM. 
368.  The  general  point  wOtriiortlf 
again  come  before  the  Court 
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Lord  Hardwicke's  attempt  to  reconcile  what  he  conceived  to  be  the 
decision  in  this  case,  with  the  reason  giyen  for  it,  evinces  the  impossibiKtf 
of  making  them  consistent.  According  to  his  argument,  the  ttfMk 
interest  was  not  merged  by  its  union  with  the  legal  estate,  but  still  sob- 
sisted  in  the  contemplation  of  law. 

In  the  case  of  Willet  v.  Sandford,  1  Ves.  186,  Lord  Hardwicke  dnirf 
the  different  interests  in  land  into  three  kinds :  First,  the  estete'ia  tto 
land  itself;  the  ancient  common  law  fee.  Secondly,  the  use ;  wikk  w» 
originaify  a  creature  qf  equity;  but  since  the  statute  of  usee,  it- ditwt 
the  estate  in  land  to  it ;  so  that  they  are  joined,  and  make  one  legal  eiMie* 
Thirdly,  the  trust;  which  the  common  law  takes  no  notice  pf^  but  iMck 
carries  the  beneficial  interests  and  profits  tn  this  eawrt^  omA  iiitM  i 
creature  of  equity,  as  the  use  xoas  before  the  statute. 

This  judicious  classification  proves  (what  indeed  could  notbcif'<ieQbtd)f 
that  the  true  principles  of  this  subject  were  familiar  to  tfiis  gtcat'tmMr 
of  equity,  and  that  he  was  led  into  a  false  argument  by  endeaTOoringtO' 
account  for  a  principle  which  did  not  exist  '     " 

Upon  the  point  in  this  note,  see  further,  n.  (a),  to  2  Ves.  and  BA"S85v 
and  note  (I)  to  Treat  Powers,  3rd  edit.  p.  152.  -  " 

ance 


T£tE   CONTRACT.  165 

■lie  to  die  usual  uses  to  bar  dower  is  not  within  the 
Mtract  of  the  parties.  If,  however,  it  were  stipulated  in 
ke  contract  that  the  estate  should  be  conveyed  to  the  pur- 
haser  in  fee,  or  to  such  uses  as  he  should  appoint,  a 
lonveyance  to  uses  to  bar  dower,  would  not,  it  is  appre- 
ttided,  operate  as  a  revocation  of  the  will. 

Estates  contracted  for  after  the  will,  will  not  pass  by 
t(ii);  nor  will  lands  pass  by  the  will,  although  conveyed 
9  the  purchaser  subsequent  to  his  will  in  pursuance  of  a 
mtract  prior  to  the  willy  unless  it  was  a  valid  biiiding 
ODtract  (o).  •  But  in  these  cases  the  heir  at  law  will  be 
pitded  to  have  the  estate  purchased  for  his  own  benefit, 
iat*of  thepersonal  estate  of  his  ancestor  (/>),  and  that, 
lliboiigh  lie  unite  in  himself  the  three  characters  of  vendor, 
kcsr,  and  executor  (g).  The  estate  will,  however,  be  assets 
aldie  hands  of  the  heir. 

So  if  the  purchaser  die  intestate,  the  heir  will  in  like 
iumer  be  entitled  to  have  the  estate  purchased  for  him  : 
nd  if  his  ancestors  die  before  the  conveyance  is  executed, 
IwlidriDay  devise,  charge,  or  sell  the  estate,  in  the  same 
HBmer  as  the  ancestor  himself  might  have  done  (r). 

If  the  executor  complete  the  purchase,  and  take  the  con- 
rfuince  in  his  own  name,  he  will  be  a  trustee  for  the  heir 
yr  devisee  (i).  And  if  the  assets  cannot  be  got  in,  and  the 
mllreprese&tative  pay  for  the  land  out  of  his  own  pocket, 
be -may  afterwards  call  upon  the  personal  estate  to  reim- 
bone  him  (f).     So,  if  the  personal  estate  is  insufficient  to 

^).LMigferd  V.  Pitt,  2  P.  Wms.  and  see   2  P.  Wms.  632  ;  3  P. 

(M;  AOeyD  v.  Alleyn,  Mose.  262 ;  Wms.  224 ;  Broome  v.  Monck,  10 

hteo.  Potter,  1  Ves.  437;  and  Ve8.jun.597. 
m  I  Atk.  573 ;  White  v.  White,         {q)  Coppin  v.  Coppio,  Sel.  Cha. 

IJf^  522 ;  Reg.  Ub.  B.  1775,  Ca.  28 ;  2  P.  Wms.  291. 
k.M,  (r)  Langford  «?.  Pitt,  2  P.  Wms. 

•  M  Bote  V.   Cunynghame,    1 1  629. 

Va.  Jan.  550.  (*)  Alleyn  v.  Alleyn,  Mose.  262. 

(f)  Milner  r.  Mills,  Mose.  123 ;         (0  See  10  Ves.  jun.  614,  615. 

II  3  perform 
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perform  the  contract,  wd  the  agreenent  li  on  thatiiccmmt 
fescioded^  yet  &e  h^r  or  devisee  will^  it  ahedUlMem^  beeiiri 
titled  to  the  personalty  as  £Eur  aa  it  exteadcL  JUfed  it  hat  been 
decided,  thatif  by  reasonofthecomplieation  of  thoteatataiKs 
afiairs,  the  purchase-money  cannot  be  immediatelypaid^aBi 
the  vendor  for  that  reason  rescinds  the  contract  yet  €a  Ad 
coming  in  of  the  assets,  the  devisee  of  the  estate  QontnMed 
i6r,may  compel  the  executor  to  layout  the  pwchase»i90My 
in  the  purchase  of  other  eststes  for  his  benefit  (u^     • 

But  if  the  heir  not  beiii^  entitled  to  have  the  estate  ]Md 
for  out  of  the  personal  estate,  actually  obtam  and  apply  the 
personal  estate  in  payment  of  die  purchase-eaotteyi  the 
persons  entitled  to  the  personal  estate  will  not  be  enfitkd 
V>  die  lands,  but  only  to  a  charge  or  it  fos  the  avpmit  if 
the  money  wrongly  applied  (w). 

Any  codicil  executed  according  to  tihe  statute  of  fiosids^ 
\nll  amount  to  a  repuUication  of  a  prior  will  of  lands  ;  «d 
therefcure,  if  a  purchaser,  previously  to  a  oontrad^  maks  a 
general  devise  of  allkis  lands,  and  after  die  contract  eis* 
cute  a  codicil,  according  to  the  statute  of  firaudsi.  aidesBta 
intention  appear  not  to  effect  it  (or),  the  aftcr^parduMi 
estate  will  pass  under  die  devise  in  the  will,  al&oagkhga- 
eies  only  are  given  by  the  codkil,  and  no  nodoe  is  tdonrsf 
the  estate  ( jr). 

It  has  been  thought  that  this  rule  would  not  apply  wbm 
the  devise  in  the  will  is  of '' the  estates  of  whie&l  wtLnrnt 
seised;''  but  the  codicil  makes  the  will  speak  w  fiom tte 
date  of  the  codicil,  and  therefore  there  seems  to  be  mk  solid 
ground  for  the  supposed  distinction* 

(»)  Whittaker  v.  Whittaker,   4  7  Tenn  Rep.  4S2;   «  Bot.  urf 

Bro.  C.  C.  51 J  Broome  r.  Monek,  Pull.  500. 
10  VeP.jun.  5Q7.     liiitimfra.  (y)  Barnes  v.  Cmwf«   1   ViS^ 

(w)  Savage  ».  Carroll,  1  Ball  jim.    486 ;    Pigott  v.   WaBtor.  t 

and  Beatty,  265.   See  po$t,  ch.  15,  Vee.  jun.  OS ;  Goodtitfe  «.  Me- 

s-  3.  redith,    2   Mau.    and   Selm    5  S 


(jt)  Lady  SUathmore  r.  Bofics,     Halue  v.  Meygate,    1  Mir.  Sl3- 

And 
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'  And  if  a  purchaser,  previotisiy  to  a  contract,  by  a  will 
didy  ezecated  according  to  the  statute,  direct  his  after-pur*^ 
diased  lands  to  be  conveyed  to  the  uses  of  his  will,  and  make 
tproTision  for  his  heir  at  law,  and  afterwards  die  without 
liqimblishing  his  will,  and  the  after-purchased  lands  devolve 
on  &e  heir  at  law,  equity  will  put  the  heir  to  hiii  election, 
and  not  permit  him  to  take  both  the  descended  est^Ltty  and 
tbe  prcyvision  made  for  him  by  the  will  (z). 

In  purchasing,  therefore,  of  ah  heir  at  law  who  claims  an 
estate  conveyed  to  his  ancestor  after  the  date  of  his  will,  the 
purchaser  should  be  satisfied  of  three  points  :  viz.  ist,  That 
Ae  contract  was  not  entered  into  by  the  testator  previously 
to  making  his  will.  2dly,  That  no  codicil  was  afterwards 
^ecated  by  him,  according  to  the  statute  of  frauds,  by 
whidi  the  lands,  although  not  in  contemplation,  passed. 
And,  sdly,  if  die  will  affects  to  pass  all  the  estates  which 
the  vendor  might  thereafter  acquire,  that  the  heir  at  law 
does  not  take  aify  interest  under  the  will. 

And  here  we  may  observe,  that  if  a  man  make  a  dispo- 
nfion  by  will  of  all  his  copyhold  estates,  generally,  and 
afterwards  purchase  other  copyhold  estates,  and  surrender 
Aem  to  &e  uses  declared  by  his  will  (/i),  or  even  to  the  uses 
dedared  by  his  will  of  and  concerning  the  same  (i),  the 
after-pQichased  estates  will  pass  under  the  general  devise, 
dAoogh  the  will  was  not  re-published.  Therefore,  where 
a  copyhold  estate  has  been  surrendered  to  the  use  of  a  will^ 
tDidthe  purchaser  is  buying  of  the  heir  at  law,  who  claims 
iiibeabsence  of  any  devise  subsequently  to  the  purchase  by 

(s)  TheUiuaon     v.     Woodford,  since  been  so  decided  at  n»ipnttf. 

m.  IS  Ves.  jun.  200,  affirmed  in  (b)  Attorney-general  v.  Vigor, 

Owl  Proc. ;  and   see  Treat,   of  S  Ves.  jon.  S56.     See  Smart  v. 

IVwn,  Ch.  a,  Sect  5,  Div.  11.  Pnijean,  &  Ves.  jtin.  666 ;  and  the 

(4  Heylyn  r.  Heyfyn,  Cowp.  last  edit,  of  Gilbert  on  U^  n.  (5X 

130;  Loffty  604.    This  pomt  has  p.  72. 

M  4  his 
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his  ancestor,  he  must  be  satisfied  that  the  estate  did  not  pass 
under  any  general  devise  in  a  will  prior  to  the  purchase.  . 

From  the  time  of  the  contract,  the  purchaser,  and  not  the . 
vendor,  being  owner  of  the  estate  in  equity,  it  follows,  tbat. 
if  a  man  devise  his  estate,  and  afterwards  contract  fi3r  the 
sale  of  it,  the  devise  will  thereby  be  revoked  in  eqmty  (c). 

And  even  where  an  estate  was  by  a  will  directed  to  be 
sold,  and  the  money  to  be  paid  to  certain  persons,  and  the 
testator  himself  afterwards  sold  the  estate,  it  was  held, 
that  the  legatees  were  not  entitled  to  the  money  produced 
by  the  sale  (d). 

If,  however,  an  agreement  be  such  as  a  court  of  equity 
will  not  carry  into  execution  against  the  representatives, 
there  seems  ground  to  contend  that  it  will  not  revoke  the 
will,  because  the  agreement  can  operate  as  a  revocation  in 
equity  only ;  and,  therefore,  if  equity  will  not  sustain  the 
agreement  in  respect  of  which  the  will  is  held  to  be  re- 
voked, there  appears  to  be  no  solid  reason  why  the  devise 
of  the  estate  should  not  take  effect.  In  Onions  v.  Tyrer  (e), 
the  Lord  Chancellor  held,  that  a  second  will  devising 
lands  to  the  same  person  as  the  former,  and  revoking  all 
former  wills,  but  not  duly  executed,  should  never  revoke 
the  former  will,  so  as  to  let  in  the  heir ;  nay^  if  by  the  lat- 
ter will  the  premises  in  question  had  been  given  to  a  third 
person,  it  should  never  have  let  in  the  heir,  in  regard  tl^ 
meaning  qf  the  second  will  was  to  give  the  second  devisee 
what  it  had  taken  from  the  first,  without  any  consideratiM 
had  to  the  heir ;  and  if  the  second  devisee  took  nothing  ike 
first  would  have  lost  nothing. 

These  principles  ought,  perhaps,  to  be  referred  to  the 

*  ■  >  •         ■ 

(f)  Ryder  v.  Wager,  and  Cotter  ((f)  Amaldr.  Amald,  1  Bro.C.C* 

V.  Layer,  2  P.  Wmt.'  332.  623 ;  401 ;  2  Dick.  645, 

and  ^  2  Vea.  jun.  450 ;  Vawser  t.  (e)  1  P.  Wins.  345.    See  7  Ve*. 

Jeffrey;  10  Ves.jun.51D.  jun.  379. 

words 
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iretfds  of  &e  statute  of  firauds  (/) ;  but  still  as^  an  agree- 
iMiit-18  only  an  equitable  revocation,  the  same  reasoning 
iffSes  to  the  case  before  us*  Where  a  man  contracts  for 
be.nie  of  his  estate,  he  intends  to  increase  his  personal 
estate,  and  not  to  benefit  his  heir;  and  if  the  Court  will  not 
Qurry'lheligreement  into  a  specific  execution  for  the  benefit 
of  tbe  personal  estate,  '*  the  personal  estate  takes  nothing. 
Hid  thedeTisee  can  have  lost  nothing." 

In  the  two  cases  (g)  in  which  it  has  been  holden,  that 
an  agreement  will  revoke  a  will  in  equity,  it  makes  a  term 
of  the  proposition,  that  the  agreement  amount  in  equity 
to  a  conveyance.  And  it  should  seem  that  Lord  Eldon 
UL€i  this  opinion,  for  in  KnoUys  v.  Alcock  {h\  where  it 
im  contended  that  an  agreement  in  equity  is  a  revocation 
only  wiiere  it  can  be  performed,  his  Lordship  did  not  deny 
the  role  as  stated,  but  showed,  that  the  agreement  in  that 
case  was  such  as  equity  would  perform  (i),  (I),  and  in 
Clynn  vJ  Litder  (j)^  Lord  Mansfield  laid  it  down,  that  cove- 
nants hadnever  been  allowed  to  be  revocations,  unless  where 
the' covenantee  has  a  right  to  a  specific  performance. 
'  Whether  an  abandonment  of  an  agreement  will  prevent 
Ae  contract  firom  operating  as  a  revocation  of  a  prior  will, 
teems  to  be  a  more  doubtful  point.   In  the  case  of  KnoUys 

'  (/)  S«ePaw.Dev.  641.  and    see    Mayor,  v.    Gowland, 

(^  Rjdo*  V.  Wager,  and  Cotter  2  Dick.  563.    See  also  2  Vea.  jun. 

f.lMjtr,  Mtwp.  436. 

%  7V6i.-jiiii.55S.    There  was  (0  See  Savage  v.  Taylor,  For. 

mnwd  from  the  decision  in  this  234. 

(ae^which  has  been  compromised;  (j')  1  Blackst  945' 

0)  Note.  It  appears  by  an  abstract  o  the  title  to  thejestatOy  in  re- 
*P^  of  which  the  litigation  in  Savage  v.  Taylor  was  commenced,  that 
^1^  St  law  of  the  testator  in  his  answer  to  the  bill  of  the  devisee  ii^* 
^'Mf  ttat  if  the  will  was  originally  valid,  yet  it  was  revoked  by  the 
^"t^  ibr  sale,  although  the  Court  ought  not  to  carry  them  into 

V.  Alcock, 
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v:  Alcock,  before  referred  to,  it  was  also  licmtended,  tkaf 
an  i^reement  which  was  abandoned,  was  not  a  rerocatiott 
in  equity ;  but  Lord  Eldon  said,  he  did  not  admit  thftt  if 
there  is  an  agreement  in  Equity  which  at  the  moment  10  ft 
completely  operative  revocation,  a  subsequent  abandoih 
ment  will  of  necessi^  set  up  the  will  His  Lordship 
added,  that  he  did  not  say  whether  it  would  be  00  or  not^ 
for  he  was  of  opinion  he  could  not  raise  the  question  in  die 
case  before  him,  as  the  agreement  was  never  abandoMd. 
Sir  Wm.  Grant  upon  the  same  point  said,  that  he  Teiy 
much  doubted  whether  the  abandonment  of  the  ooatract 
in  the  testator's  life-time,  would  set  up  the  will  without  a 
republication.  But  where  the  will  is  revoked  at  the  testor 
tor's  death  by  the  contract,  of  course  no  subsequent  event 
can  render  the  will  operative  and  effectual  {K).  In  the  first 
case  in  the  books  (/),  in  which  the  question  arose,  whether 
a  eovenant  to  convey  an  estate  devised,  should  operate 
at  law  as  a  revocation  of  the  will,  it  was  holden^  that  such 
a  covenant  without  more,  was  not  any  revocation  of  the 
will ;  because  perhaps  the  devisor's  intention  would  altar 
before  performance  of  the  covenant  At  law^  therefioie,  a 
contract  does,  not  revoke  the  will ;  but  a  conveyance  in 
pursuance  of  the  contract  would  of  course  opettrate  as  a 
revocation,  or  to  speak  more  technically,  as  an  ademption. 
I^ow  it  may  be  contended,  that  the  same  rule  must  pre- 
vail in  equity,  and  that  a  contact  for  sale  ought  not  to 
affisct  the  validity  of  a  prior  will,  until  it  is  carried  into 
execution,  or  which  in  equity  i^  tantamount  to^  d  coftrty- 
ance,  until*  the  Court  decree  a  specific  performance  6t  it 
While  an  agreement  rests  in  Jieriy  and  the  validity  of  it 
has  not  been  acknowledged  by  a  decree,  it  seems  equitable 
tibat  the  owner  should  be  at  liberty,  with  the  concurrence 
of  tiie  other  party,  to  alter  his  mind.    Indeed  in  tkeab^ 

(%)  Reanett  V.  Lord  TvikegviB^        Q)  Mcatagtts  t\  ^effiitfa,  1  Bo^ 
19Vc8. 170.  Abr.  615,  (P.)  pL  3, 


TH£   CONTRACT.  17 1 

tcnce  oC  infeiitiony  thore  seems  to  be  no  weighty  distillation 
between  an  agreement  which  has  been  abandcmed,  and'^  to 
agreement  which  equity  will  not  perfonn.  If  ^  man 
make  a  second  will  without  expressly  rerc^ng  ttue*  first, 
•ad  sfterwards  cancel  the  second  will,  Ae  first  is  reriyed, 
file  ateond  will  being  considered  only  intentional  (fli) ;  and 
aMiovgb  it  4s  true  that  a  will  is  ambulatory  till  the  death 
gf  the  testator,  yet  the  same  ground  ms^  be  taken  in  sup- 
port of  a  will  impliedly  revoked  by  a&  agreeAient  after- 
wards abandoned.  Why  should  not  a  mere  agreement  be 
deemed  ambulatory  till  it  is  completed,  when  it  is  dear 
dwt  thepartiea  may  rescind  tiie  agreement,  and  the  estate  of 
die  deyisor  is  not  altered  so  as  to  efieet  a  revocation  at  law  ? 
•  The  scUer  after  die  contract  and  before  the  conveysmce 
m  not  eooudtred  so  absdutely  a  trustee  as  to  prevent  Ae 
estate  from  passing  by  a  devise,  subsequently  to  the  con* 
tracts  of  his  real  estate  to  trustees  to  sell  (ri).  But  where  it  is 
devised  expfessly  by  name,  it  has  been  held  that  the  legal 
estate  only  passed  to  enable  the  devisee  to  csarry  the  con- 
tract into  execution,  and  the  devisee  is  not  ^ntided  to  the 
purchase  mon^  beneficisdly  (o).  The  principle  of  diis 
JMuom  will  necessarily  fiimisb  many*  exceptions'  to  tiie 
nk  laid  dawn^  ifn  the  c^e  of  Walt  v.  Bright 

WIms  an  estate  is  contracted  to  be  sold,  it  is  in  equity 
eoosideied  as  conrerted  into  personalty  from  &e  ^mt  of 
the  contract  (I) ;  and  this  notiomd  conversion  takes  place^ 

(«r>  Goedngfat V.  Glazier, 4  Btrrr.     Walk.  494. 
2512.  (o)  KnoUyB  v.  She^erd^  1  Jac. 

(«)  WaU.0.  Bright,   1  Jac.and     and  WaUu.400,r  cited. 

(I)  The  decision  m  the  case  of  Foley  v,  Percival^  4  Bro.  C.  C.  419, 
aen  td  depend  on  the  personal  estate  having  heisn  charged  with  the  le* 
SWki;  aod  the  dictum  of  the  Lord  Chancellor,  that  an  estate  con- 
^<3^to  be  sold,  is  not  converted  into  personalty,  whese  it  will  diaap* 
I^  the  testator's  intention  as  to  the  payment  of  legacies  cliarg^  upoa 
^  atata  6j  bis  will,  appears  not  td  be  warranted  by  either  principle  or 
«»tiority.    The  clkae  of  Cdmer  r.  Walkley,  2  Did.  649,  is  misreported. 

^?oi<.  cb.-9. 

although 
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although  the  election  to  purchase  rests  merely  with  the 
purchaser  (  f). 

Thus  ia  a  case  before  Lord  Kenyon,  at  the  Rolls  (g), 
Whitmore  demised  to  Douglas  for  seven  years,  with  a 
covenant,  that  if  the  tenant,  after  the  29th  of  September 
1761,  and  before  the  2gfix  of  September  1765,  should 
choose  to  purchase  the  inheritance  for  3,000^1  Whitmore 
would  convey  to  him  (I).  In  1761,  before  any  election, 
Whitmore  died,  and  left  all  his  real  estate  to  Bennett  in 
fee,  and  all  his  personal  estate  to  Bennett  and  his  sister 
equally.  In  1765,  before  the  time  mentioned,  Waller, 
who  purchased  the  lease  and  benefit  of  the  agreement  from 
Douglas,  called^on  Bennett  to  convey  for  3,000/. ;  .which: 
conveyance  was  made  in  consideration  of  that  sum.  After- 
wards the  sister  and  her  husband  filed  a  bill  against  the 
representative  of  Bennett,  claiming  a  moiety  of  the  3,000il 
and  interest,  and  it  was  decreed  accordingly. 

TThis  case  has  been  recently  followed  by  Lord  Eldon  (r)* 
But  it  must  be  observed,  that  until  the  option  is  declared, 
the  rents  belong  to  the  heir  or  devisee. 

Upon  the  same  principle  it  has  been  determined,  that  if 
a  man  having  a  timber  estate,  agree  to  sell  a  given  quantity 
per  annum  to  be  chosen  by  the  buyer,  although  the  owner - 
die,  and  the  option  is  in  the  buyer,  yet  the  timber  cut 
after  the  owner's  death,  however  large  in  quanti^,  will  be 
part  of  his  personal  estate  (s). 

The  rule  established  by  these  decisions  must  frequaidy 

(p)  LaweB  V.  Bennett,    7  Ves.  (q)  Whitmore's  case,  uti  n^. 

jun.  AM ;  14  Ves.  jun.  596,  cited ;  (r)    Townley    r.    Bedwell,    H 

S.  C.  cited  16  Ves.  253,  254,  nom.  Ves.  jun.  591. 

I>ougla8  V.  Whitrong;   Ripley  0.  {$)  See  7  Ves.  jun.  437. 
Waterworth,  7  Ves.  jun.  425. 


(I)  As  to  rights  of  pre-emption  given  by  will,  and  the  mode  in  whi 
they  will  be  carried  into  execution,  see  Earl  of  Radnor  v.  Shafto^  IT 
Ves.  jun.  448  ;  as  to  a  right  of  pre-emption  of  timber,  which  a 
aatfaorisad  to  cut  down,  see  Goodtitle  v.  SaviUe,  15  East,  87* 
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subvert  the  Tendor^s  intention ;  where,  therefore,  a  yendor 
intends  the  estate,- as  between  his  real  and  personal  repre- 
sentativeSy'  to  be  deemed  real  estate,  a  declaration  to  that 
effect  should  be  inserted  in  the  agreement  for  sale. 

Disputes  also  often  arise  between  the  real  and  personal 
representadves,  where  a  person  purchases  an  equity  c^ 
redemption;  the  real  representatiye  mostly  claiming  to 
have  the  mortgage  money  paid  off  out  of  the  personal 
estate^,  and  the  personal  representative  resisting  the  de- 
mand. Unless  the  mortgage  money  form  part*  of  the  con- 
sideraticm  money  for  the  estate,  or  the  purchaser,  by  com- 
mmication  with  the  mortgagee,  clearly  take  the  mortgage 
debt  on  himself,  as  between  his  heir  and  executor,  it  will 
be  conadered  a  charge  on  the  land ;  the  mere  covenanting 
with  tiie  mortgagor  to  pay  the  debt,  will  not  make  it  his 
personal  debt;  and  consequently  his  personal  estate,  as 
between  the  heir  and  executor,  will  only  be  the  auxiliary 
iimd  for  payment  of  it  (f). 

Ib  caaes  of  this  nature  equitfr  always  adverts  to  &e  in- 
tention of  the  purchaser,  and  disputes  on  this  subject  may 
therefiMre  be  prevented,  by  the  insertion  of  a  short  decla- 
mtion  in  the  purchase-deed, .  whether  the  personal  estate 
of  the  purchaser  shall  or  shall  not,  as  between  his  heir  and 
eKeciitor,be.the  primary  fund  for  payment  of  themortgi^ 
money. 

But  (to  return  to  the  point  under  consideration)  if  upon 
the  death  of  the  vendor  a  title  cannot  be  made  (I),  or  there 

(0  On  .this  point  see  Evelyn  v.  Ves.  jiin.  129 ;  BuUer  v.  Bifller,  5 

feVdiii,"'  ^  P.  Wm&  659 ;  and  the  yes.  jniu  51T ;  Waring  v.  Waid» 

cases  in  Mr.  Cox's  not^ ;  to  which  5  y^  j^u.  670 ; .  and  7  Ves.  jun« 

add,  Hanukon  v.  Worley,  2  Ves.  532  •  and  Lord  Oxford  v.  Lady 

j«iiwfi2 ;  Wooda.  v.  Huntiogfordi  3 .  Rodney, .  U  Ves.  jun.  417* 

•-.if'. ./.I  •'  -  - 


-  QJLiJbtttif.^JwnJ^  ta  .take  tlie.es. 

^te,Wert«mr.9usseU,  3Ves.'andBea,l87.   *  ^: 
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was  not  e  perfect  contract,  or  the  Court  shoold  think  the 
contract  ought  not  to  be  executed,  in  all  these  cases  there 
is  no  conversion  of  real  estate  into  personal  in  considenr 
tion  of  the  Court,  upon  which  the  right  of  the  execntdr  on 
the  one  hand,  and  of  the  heir  or  devisee  on  the  oUier, 
depends;  and  therefore  the  estate  will  go  to  the  faesirfl* 
law  of  the  vendor,  in  the  same  manner  as  if  no  ccmtraet 
had  been  entered  into  (u),  and  the  heir  or  devisee  of  dw 
purchaser  will  not  be  entided  to  the  money  agreed  to  be 
paid  for  the  lands,  or  to  have  any  other  estate  bought  £ir 
him  (f^).  The  Court  cannot  speculate  upon  what  the  de- 
ceased party  would  or  would  not  have  done ;  but,  in  these 
cases,  the  inquiry  must  be,  whether  at  his  death. a  con- 
tract existed,  by  which  he  was  bound,  and  which  he  would 
be  compelled  to  perform.  That  alone  can  give  the  hmr 
of  the  purchaser  a  right  to  call  for  the  personal  estate  to 
be  applied,  or  to  the  personal  representative  of  the  vendor, 
a  right  to  call  upon  his  heir.  The  questioQ  moBt  be  Ae 
same,  whether  a  purchase  or  a  sale  is  insisted  on.  Was 
the  ancestor  himself  bound  ?  Was  there  such  an  egyeo' 
ment  as  converts  the  real  estate  into  personal,  or  the  pei^ 
sonal  estate  into  real  ?  (w)  (I).     On  this  ground  it  has  bMn 

(«)  Lacon  v.  Martint,  3  Atk.  1 ;  (p)  Gi^en  v.  Smith,  1  Atk.  5^9 1 

Attoraqr-geperal  v*  DMy^  I  Vea.  Broome  p;  Muoek,   10  Vs^  Job* 

218 ;    Buckmaster  v.  Harrop,    7  597 ;  Savage  v.  Carroll,  1  BaU  $mi 

Yes.  juo.  341 ;  and  tee  8  Ves.  jun.  Beatty,  265.    Vide  st^inram 

274 )    Rose  V.  Cunynghame,   1 1  (w)  Per  Sir  Wm,  Grant,  7  Ve^ 

Ves.  jtin.  550.  jun.  344,  345. 


(I)  Fide  supra,  p.  115.  Mote«  in  Potter  v.  Potter,  1  Yes.  43S,  a  bill 
widi  Hied  t»  eompel  execution  of  the  parol  agreement  in  the  totiloi^ 
Hfo4ine ;  his  agent  gave  a  note  for  payment  of  part  of  the  punrdaw 
QtODey,  and  let  the  •ataie  at  he  pkased.  Postenion  of  the  estate  vanity 
therefore,  have  been  deiiveced  to  him.  And  the  Master  of  the  Rolls 
expressly  said,  that  the  agreement  was  so  far  carried  into  execatioiiy  ewm 
before  the  will,  as  to  supply  the  want  of  writing.  This  casCi  tbereforot 
ttke  the  odiers,  only  proves^  that  fi  hmding  contract  in  the  tettaloi^s 
life-time  will  be  enforced. 


J :j^j 


TH9  CONTRACT,  17^ 

d^Kjidedf  that  wliere  a  man  had  a  right  of  pre*QmptioQ  of 
aa  estate  under  a  will,  and  did  not  accept  the  Qffer  in  bi« 
lifi^timei  or  denote  any  intention  by  his  wiU  to  do  fio> 
theire  w^  no  subsisting  contract,  by  virtue  of  which  th^ 
riglfttp^ffsed  to  the  real  representative,  so  as  to  enable  him 
to  call  upon  the  personal  estate  to  pay  for  the  estate^  as  if 
it  h^d  .bemi  contracted  for(^).  l$o  where  open  a  parol 
If^iff.  th^  purchaMr  filed  hi9  hill  for  a  specific  perform^ 
ance  of  it,  and  the  vendor  submitting  to  perfom  it,  a  de-^ 
cree  was  made,  thai  the  purchaser  should  pay  the  money 
into  the  Bank  by  a  given  day,  or  the  bill  should  be  dis- 
missed :  and  the  purchaser  paid  the  money  according  to 
the  decree ;  in  a  question  between  his  heir  and  devisee 
it  was  determined,  that  the  estate  did  not  pass  by  a  general 
devise  in  his  will,  which  was  made  prhr  to  the  payment 
of  the  money  (y).  It  will  be  observed,  that  in  this  case, 
neither  of  the  parties  was  bound  at  the  time  the  bill  was 
iled;.m4  if  the  purchaser  had  not  paid  the  money,  his 
VSl  wonld  have  been  diamissed,  and,  in  that  event,  bo 
CiWitwW^  wonld  ever  have  existed.  It  wu  therefore  dean^ 
that  <h0  iiK^tion  of  the  contract  was  upon  payment  of  the 
money,  and.  the  will,  therefore,  having  been  made  before 
the  contract,  could  not  affect  the  estate. 

But  if  an  estate  directed  to  be-bought,  butinot  actually 

contracted  for,  is  not,  or  cannot  be  bought,  yet  the  money 

be  hid  oat  in  other  lands,  for  the  benefit  of  the  devi- 

(sr).     And  where  a  testator  intends  that  the  devisee  of 

contracted  estate  shall  have  another  estate  of  equal 

tn  case  a  good  title  cannot  be  made  to  the  one  con- 

'tracted  for,  an  express  declaration  to  that  efleet  should  be 

in  th^  will. 


(x)  JEsri  of  Radnor  v.  Shafto,  (z)  Wbittaker  v.  Whittaker,  4 

11  7«.  jun.  44S.  Bro.  C.  C.  31 ;   and  see  2  Atk. 

(l)  Gaskarth  v.  Lord  Lowtber,  369 ;  Broome  v.  Monck,  10  Vea. 

^^Via.j«D.  107.  jun.  597.    Vidtwpra. 

By 
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By  this  time  we  must  have  observed,  that  the  foregoing 
rules,  as  to  the  conversion  of  the  estate,  apply  to  those 
cases  only  where  a  court  of  equitfr  will  decree  a  specific 
performance :  for  if  equitfr  will  not  interfere,  and  the 
vendee  be  left  to  his  remedy  at  law,  the  rules  of  law/  and 
not  those  of  equity,  must  then  prevail,  and  consequently 
neither  the  vendor  nor  his  heir  would  be  considered  as  a 
trustee  for  the  purchaser,  but  would  only  be  subject  to  an 
action  for  breach  of  contract 


SECTION  II. 

Of  Specific  Performance.  ■■    '  •  r) 


The  preceding  observations  lead  us  to  inquire,  in  whtC 
cases  a  court  of  equity  will  decree  a  specific  perfonMuiMf 
which,  for  the  purposes  of  this  work,  may  be  comptftielfr 
under  two  heads.  First,  with  respect  to  the  reHdM*. 
Secondly,  with  respect  to  the  agreement  itself. 


-.   c. 


I.  First,  then,  if  a  man,  seised  in  fee-siitiple,  or  pur  mUft 
vie(d)f  contract  for  the  sale  of  his  estate,  and  die  h^pft^ 
the  conveyance  is  executed,  his  heir  at  law  will  be  decTMi 
to  perform  tlie  agreement  in  specie^  although  he  coveiiffafed 
for  himself  only,  and  not  for  his  heirs  (11). 

But,  if  the  heir  at  law  be  an  infant,  it  appears  by.  wmi 

(a)  Stevens  v.  Baily,  2  Freem.         (&)  Gellv.Vermedum,  ItFkwni. 
1Q9,  cited ;  Nels.  Cba.  Rep.  106.     190. 
reported ;  see  Anon.  2FVeem.  155. 
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autboritie8j(c)  that  he  will  not  be  deemed  a  trustee  for  the 
purchaser  within  the  7th  Anne,  c.  1 9 ;  because,  it  is  said, 
the  i^t-  does  not  extend  to  trusts  raised  by  the  construc- 
tion of  equity^  and,  consequently,  no  conveyance  can  be 
obtained  until  the  infant  attains  twenty-one. — On  exami- 
nation of, the  authorities,  it  will,  however,  appear,  that  the 
piovisioDS  of  the  act  have  been  extended  to  a  much  more 
objecti<Miable  case,  and  that  this  construction  owes  its 
origin  rather  to  inadvertence  than  principle. 

In  a  modem  case,  in  which  this  point  arose  (d),  a  man 
devised  his  estate,  and  afterwards  contracted  for  the  sale 
of  it,  but  died  before  the  contract  was  carried  into  execu- 
tion, leaving  an  in&nt  heir  at  law ;  and,  according  to  the 
report.  Lord  Thurlow,  upon  consideration,  declared  the 
infiant  was  a  trustee  within  the  act  of  Anne,  and  directed 
bim  to  eonv^  to  the  purchaser,  the  will  of  the  vendor  not 
having  been  proved  and  established  against  the  heir  at 
law ;  which*  it  appears  from  the  original  papers  in  the 
eanWy  was  owing  to  the  inattention  of  the  solicitor  who 
attended  the  execution  of  the  commission. 

This  case,  as  reported,  is  a  direct  authority  that  an  in- 

fimtheirat  law,  who  by  construction  of  equity  is  a  trustee 

for  a  puiehaser,  is  also  a  trustee  within  the  statute  of  Anne. 

The  decison  being  of  great  importance,  and  the  accuracy 

of  the  book  in  which  it  is  reported  being  very  questionable, 

I  traced  the  cause  in  the  register's  book,  and  have  been 

"  kvoorod  with  a  perusal  of  the  original  papers  in  the  suit. 

In  die  G^y  of  the  decree  in  this  case,  and  in  the  decree 

uenteied'  in  the  register's  book,  it  is  observable,  that  no 

iMAke  is  taken  of  the  infant ;  but  it  merely  contains  the 

(4  See  Ex  parte  Vemoo,  2  P.      Fearne's  Posthumaj  230 ;   Jerdon 
Wmi.  540 ;  Sikes  V.  Lister,  5  Vin.     v.  Foster,  1   Sand,  on  Uses,  28S, 
^<  M,  pL  88 ;  Goodwin  v.  Lis-     cited,  3d  edit. 
ttf,  3  P.  Wms.  387  ;  S.  C.  MS. ;         (d)  Smith  v.  Hibbard,  2  Dick. 
HivUoi  V.  Obeen,  2  Vee.  559 ;     730. 

N  usual 
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usual  direction,  '*  that  all  proper  parties,  as  the  Mai 
shall  direct,  do  join  in  conveying,  &c."  It  I4[>pearsy  h 
ever,  by  the  register's  book,  that  upon  motion  the  dec 
was  varied,  by  omitting  the  direction,  that  Smith,  as  1 
at  law,  should  convey,  and  that  all  other  necessary  pai 
should  also  convey,  and  by  inserting  the  usual  direct 
^^  that  all  necessary  and  proper  parties,  as  the  Master  a 
direct,  do  convey;"  which  proves  that  the  decree 
correctiy  stated  in  Dickens. 

I  have  not  been  able  to  learn  whether  Lord  Thin 
altered  his  opinion,  or  upon  what  ground  the  decree 
varied ;  but  it  seems  to  have  been  occasioned  by  the 
possibility  of  obtaining  a  conveyance  from  the  heir  at  1 
who  went  to  the  East  Indies  very  young,  and  had  not  fa 
since  heard  of.  The  conveyance  was  not  executed 
many  years  after  the  decree,  when  the  heir  at  law,  ii 
was  alive,  must  have  been  between  thirty  and  forty  y 
of  age ;  but  he  was  supposed  to  be  dead,  and  another  ] 
son  joined  in  the  conveyance,  as  the  heir  at  law  of 
vendor.  The  presumption,  therefore,  is,  that  Lord  Tl 
low  continued  of  the  same  opinion,  but  varied  the  dec 
for  the  convenience  of  the  parties :  and  it  is  to  be  ho 
that  his  Lordship's  decision  will  be  followed  in  fa 
cases.  For  notwithstanding  Lord  Talbof  s  doubt  (e\  it 
been  decided,  that  an  infant  may  convey  under  theati 
of  Anne,  in  pursuance  of  a  decree  of  the  Court  (/) ;  an 
is  a  simple  act  of  legislation  to  declare,  as  Lord  Kid 
reported  to  have  done,  that  he  would  in  the  case  be 
him  hold  the  statute  to  apply  to  constructive  trusti» 
that  he  never  would  do  so  in  future  (g).  If  the  O 
were,  in  cases  of  this  nature,  to  require  a  bill  to  be  fi 

(e)  Goodwin  v.  Lister,  3  P.  Wms.     Pos.  239 ;  and  Hawkins  v.  01 
3S7 ;  S.  C.  MS.  2  Ves.  559. 

« 

(/)  Oneby  v.    Price,    Fearne's         (g)  See  Goodwin  v.  Lister. 
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the  interests  of  the  infant  would  be  before  the  Court,  and 
coold  be  taken  care  of.  If,  on  the  contrary,  Lord  Thurlow's 
decisicm  be  not  attended  to,  the  most  serious  inconve- 
nience must  frequently  ensue,  inasmuch  as  the  purchaser 
would  be  at  liberty  to  rescind  the  contract  (I). 

An  agreement  by  a  man  seised  in  tail  is,  of  course, 
binding  on  himself,  but  it  cannot  be  enforced  against  tlie 
issue  in  tail,  if  no  fine  or  recovery  was  levied  or  suffered, 
although  the  ancestor  covenanted  for  that  purpose  (A), 
and  received  part,  or  even  the  whole  of  the  purchase 
money,  and  a  decree  was  made  against  him  to  levy  a  fine, 
or  suffer  a  recovery ;  and  he  died  in  contempt,  and  in 
prison,  for  not  obeying  the  decree  (i):  the  ground  of 
which  determinations  is,  that  the  issue  in  tail  claim  jperybr- 
fnam  dom^  from  the  creator  or  author  of  the  estate  tail ; 
and  therefore,  though  in  the  power  of  tenant  in  tail  by  a 
particular  conveyance,  that  not  being  done,  the  Court 
cannot  take  away  the  right  they  derive,  not  from  the  tenant 
in  tail,  but  from  the  author  of  the  estate  tail  {k). 

A  distinction  has,  however,  been  taken,  where  the  an- 
cestw  is  only  equitable  tenant  in  tail ;  and  the  Court  will 

(<)  Cave&didi  v.  Worsley,  Hob.  (t)  Powell  v.  Powell,  Prec.  Cha. 

^nS ;  Bon  v.  Roes,   I  Cha.  Ca.  278 ;   Weal  v.   Lower,   2   Vem. 

171 ;  Si^  V.  Freeland,  2  Ventr.  306,  cited ;   Sangon  v.  Williams, 

asO;  jMkynt  v.  Keymes,  1  Lev.  Gilb.  £q.  Rep.  104, cited;  aadsee 

257 ;  wlucli  have  overruled  the  1  Yes.  224. 

dkhm  Id  Hni  v.  Carr,  1  Cha.  Ca.  (Jc)  See  2  Ves.  634. 


Oi)  £r  forU  Knight.     Lady  Teynham  v.  Head,  21  January  1709, 
Chut    Two  danghters  devisees  in  fee.    The  estate  was  sold  under  a  de- 
cree far  payment  of  tesUtor's  specialty  debts.    The  surviving  daughter, 
•nd  tio  SODS,  cohars  in  gavelkind  of  the  other,  were  made  conveying 

putiei  m  the  conveyance  to  the  purchaser.    One  son  died  without  having 

o^ciiW  the  conveyance,  leaving  an  infant  hwr,  who  was  decreed  to  be 

t  tniitee  for  the  purchaser,  and  conveyed  accordingly. 

N  2  io 
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in  that  case,  it  is  said,  relieve  against  the  issue  (/),  because 
equitable  estates  tail  are  mere  creatures  of  the  Coui%  -and 
not  within  the  statute  de  donis ;  and  there  certainly  seems 
ground  to  contend  that  the  Court  would  compel  a  specific 
performance  against  equitable  issue  in  tail,  where  a  decree 
has  been  made  in  the  ancestor's  life-time.  But  as  late 
authorities  (jn)  have  settled  that  an  equitable  estate  tail  in 
freeholds  cannot  be  barred  by  a  mere  deed,  but  only-by  a 
fine  or  recovery,  it  seems  that  equity  could  not  consider 
such  issue  to  be  bound  by  a  mere  agreement  entered  into 
by  their  ancestor. 

The  same  observations  seem  to  apply  to  legal  and  equi- 
table estates  tail  in  copyholds,  for  a  legal  entail  can  only 
be  barred  according  to  the  custom  of  the  manor  of  which 
the  copyhold  estate  is  holden;  and  perhaps  the  better 
opinion  is,  that  the  same  steps  must  be  taken  to  bar  an 
equitable  estate  tail  in  copyholds,  as  must  be  pursued  in 
the  case  of  a  legal  entail.  Lord  Hardwicke,  however,  ap- 
pears to  have  thought  {n)  that  a  mere  surrender  was  in  every 
case  sufficient  to  bar  an  equitable  estate  tail  in  copyhofds ; 
but  the  contrary  opinion  is  entertained  by  the  profession, 
^d  appears  to  be  authorized  by  a  case  cited  in  several  books 
from  the  papers  of  the  late  Mr.  Powell  {p\  in  which  it  was 
held,  that  a  covenant  by  a  tenant  in  tail  in  equitfr  of  a  , 
copyhold,  in  his  marriage  settlement,  to   surrender  his  a 

(/)  Norcliffe  v,  Worsley,  1  Cha.  Ves.  jun.  266 ;  and  see  Fletcher©. 

Ca.  234;    Sayle   v.  Freeland,    2  Toilet,  5  Ves.  jun.  13. 

Ventr.  350 ;  and  see  1  Pow.  Contr.         («)  Radford  r.  Wilson,  3  Atk  := 

1 26.  315;  and  see  the  judgment  of 

(«)  Legate  v.  Sewell,  1  P.  Wms.  Chancellor  Apsley,  in  Grayme 

PI;    Harvey  v.  Parker,    10  Vin.  Grayme,  1  Watk.  Cop.  180;  an. 

Abr.  266,  pi.  6,  affirmed  in  Dom,  see  Pow.  Contr.  126.     See  PuUe 

ProQ. ;  Kirkham  v.  Smith,  Ambl.  v.  Lord  Middleton,  9  Mod.  483. 
318;   Radford  v.  Wilson,  3  Atk.         (o)  Hale's  case,  Ch.  11th 

815;  Boteler  r.  Allington,  1  Bro.  1764;    and  see  Roe  x>.  Lowe, 

C.  C-  72:   Burnaby  v.  Griffin.  3  Henry  Blackst.  440. 

copyliol 
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copyholds  to  uses  in  strict  settlement,  was  not  of  itself  suf- 
ficient to  dock  the  equitable  entail ;  for  if  such  an  entail  be 
created^  a  recovery  in  the  court  baron  is  necessary  to 
dock  it ;  it  being  a  imkj  that  the  same  steps  must  be  taken 
to  bar  an  equitable  estate  in  tail,  as  would  be  requisite  to  bar 
t*,  were  it  a  legal  estate  tail  (/>),  (I). 

Indeed  the  power  of  tenants  in  tail,  to  bind  their  issue, 
ought  to  be  the  same,  whether  the  estate  be  freehold  or 
cq)yhold,  and  whether  the  entail  be  legal  or  equitable;  the 
analogy  preserved  between  legal  and  equitable  estates  tail, 
and  between  limitations  in  freehold  and  copyhold  estates, 
ought  to  be  adhered  to  in  this  instance. 


Whereby  the  custom  of  a  manor,  and  it  is  the  custom  of 
most  manors,  a  tenant  is  complete  master  of  his  estate,  in- 
depnidently  of  his  wife,  and  can  by  his  own  act  alone  bar 
herfiee  bench ;  an  agreement  by  him  for  sale  of  his  estate 
will  be  enforced  against  the  wife,  if  he  die  before  it  iscarried 
mto  execution  (q). 

But  afi  agreement  for  sale  of  a  freehold  estate  could  not 
be  carried  into  execution  against  a  widow  entitled  to  dower. 
The  distinction  is  founded  upon  this  ground  ;  that  a  hus- 
Irand  has  it  in  his  power,  during  his  life,  to  sell  his  copy- 
hold estates,  and  thereby  bar  his  wife's  expectancy ;  but 
if  a  wife's  right  to  dower  once  attaches  on  a  freehold  estate, 
no  act  of  the  husband  s  alone  can  divest  it. 

(^)  And  iee  1  .Watk.   Copyh.  llaindle,  8  Ves.  jun.  256,  which 

ISl;  1  Preston  on  Convey.  155.  overruled  Musgrave  v.  Dashwood, 

(9)  HintOD  V.  Hintou,   2   Ves.  2  Vern.  45. 63. 
C3l.  638  ;  Ambl.  277  ;  Brown  r. 

(t)  Note ;  thw  appears  to  be  an  extract  from  Mr.  Booth's  opinion  on 
tliit  case.  The  case  itself  appears  to  have  been  decided  on  the  ground 
that  the  remainder-man  claiming  in  equity  under  the  covenant  for  the 
*cUleinent  ,was  a  mere  volunteer. 

X  3  Equity 
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Equity  will  enforce  an  agreement  by  a  joint  tenant  for 
sale  of  his  share  against  the  survivor,  if  the  articles  amount 
'to  an  equitable  severance  of  the  jointure  (r)  :  and  a  cove- 
nant to  sell,  though  it  does  not  sever  the  joint  tenancy  at 
law,  will  in  equity  (s). 

An  agreement  by  a  feme  covert  for  sale  of  her  estate^ 
cannot  be  enforced  either  at  law  or  in  equi^  (/),  unless  &e 
estate  be  settled  to  her  separate  use,  so  as  to  enable  her  to 
dispose  of  it  as  if  she  were  sole ;  nor  will  an  agreement  by 
her  husband  bind  her  (u).  Of  the  incapacity  of  a  married 
woman,  or  her  husband,  to  bind  her  real  estate,  unless  by  a 
fine  or  recovery,  there  is  a  striking  instance  in  ihe  year 
books  in  the  reign  of  Edward  the  fourth  (.r).  A  woman 
cestui  qtie  use  and  her  husband  joined  in  the  sale  of  her 
estate ;  the  wife  received  the  money,  and  she  and  her  iius- 
band  begged  her  feoffee  to  convey  the  estate  to  the  pur- 
chaser, which  he  accordingly  did.  The  husband  died^  and 
then  the  wife  filed  a  bill  against  the  feoffee  for  a  breach 
of  trust  The  cause  was  heard  in  the  Exchequer  Chamber, 
before  the  Chancellor  and  the  judges  of  both  benches,  #ho 
held,  that  the  sale  was  in  fact  the  sale  of  the  husband ; 
that  the  receipt  of  the  money  by  the  wife  was  iTnnr^ateriali 
and  the  sale  was  void ;  that  the  trustee  was  answerable 
for  the  breach  of  trust ;  and  as  the  purchaser  knew  he  was 
buying  a  married  woman's  estate,  that  the  wife  might 
recover  the  estate  from  him. 

If,  however,  an  husband  agree  to  convey  his  wife's  < 
estate,  he  will,  according  to  some  cases,  be  compelled 

(r)  Musgrave  v,  Dashwood,   2        '(«)  See  Daniel  v.  Adams.  AmU. 

Vera.  45.  63.    See  2  Ves.  634.  495 ;  1  £q.   Ca.  Abr.  63,  pL  2 

(#)  See  3  Ves.  jun.  25*" ;  Fre-  aide  note,  which  correct  the  *c- 

wen  V.  Reffe,  2  Bro.  C.  C.  220.  turn  in  Baker  v.  Child,  2  Vern.  6 

(0  Emery  v.  Wase,  5  Ves.  jun.         (*)  7  E.  IV.  14,  b. 
846. 

perfi 
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perSurm  the  agreement  in  specie  (j/) ;  because  it  has  been 
said,  it  is  to  be  presumed  that  the  husband,  where  he  cove- 
nants that  his  wife  shall  levy  a  fine,  has  first  gained  her 
conaient  for  that  purpose  (z) ;  but  this  does  not  seem  to  be 
the  true  ground,  for  although  the  wife  swear  by  her  an- 
swer that  she  never  assented  to  the  agreement,  yet  the 
husband .  will  not  be  let  off  (a).  The  principle  upon  which 
the  Court  proceeds,  seems  to  be  this,  that  if  a  person  un- 
dertakes diat  another  shall  do  a  certain  act,  he  is  bound  to 
procure  him  to  perform  it ;  and,  therefore,  where  a  father 
covenanted  that  his  son,  who  was  then  under  age,  should 
convey  lands  to  a  purchaser,  he  was  decreed  to  procure 
the  son  to  convey  on  his  coming  of  age  (&),  (I). 

There  have  been  instances  of  committing  the  husband  to 
die  Fleet,  until  the  wife  should  convey  the  estate ;  but  if 
he  ahould  make  it  appear,  that  he  could  not  prevail  on  his 
wife  to  join,  it  seems  that  he  must  of  necessity  be  dis- 
chaiged,  upon  placing  the  vendee  in  the  same  situation  as 
if  the  agreement  had  never  been  executed  (c). 

In  a  late  case  (d)  Lord  Eldon  seemed  of  opinion,  that 

(jf)  Hall  V.  Hardy,  3  P.  Wins.     jan.  457,  cited. 
1S7;  BarringtoD  v.  Home,  2  £q.         (fi)  Anon.  2  Cha.  Ca.  53. 
Ca.  Abr.  17,    pi-  7;   Morris  v.        (c)  See  note  to  Hall  v.  Hardy, 


!»   J    1       -   1   •        t       1 


1, 7  Yes.  jun.  474.    See  3  P.  Wms.  187 ;  Ortread  v.  Round, 

Whedtf  V.  Newton,  Prec.  Cha.  4  Via.  Abr.  303,  pi.  4;  8  Yes. 

16;  Haddoo's  case,   Toth.  205;  jun.  510;  and  Emery  v.  Wase,  6 

and  see  Griffin  v.  Taylor,  ib.  106 ;  Yes.  jun.  846 ;  and  see  Sedgwick  v. 

«dk.  IMQ.  Hargrave,  2  Yes.  57. 

(z)  Winter  r.  Devreux,   3   P.  (d)  Emery  v.  Wase,  8  Yes.  jun. 

Wms.  100,  n.  (B.)  505,  and  see  16  Yes.  jun.  367; 

(a)  Wihers  v.  Pinchard,  7  Yes.  Howell  v,  George,  1  Madd.  1. 

(I)  And  it  is  no  plea  to  an  action  at  law  for  breach  of  tbe  agreement, 

to  tty,  that  the  third  person  bad  nothing  to  do  with  it,  or  no  estate  in 

ity  ka  the  defendant  hath  undertaken  to  procure  it,  and  must  at  his 

peril— Staughton  v.  Hawley,  M.  1  W.  and  M.  Rot  663,  B.  R.  judg< 

nieot  in  H.  after.  MS. 

N  4  if 
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if  this  fllarming  doctrine  were  perfectly  res  integra^  he 
shcruld  hesitate  before  he  would  hold  the  husbuid  boimd 
t6  procure  tiie  wife  to  join.  His  Lordship  said^  ihati:if 
a- man  chooses  to  contract  for  the  estate  of  a  married  wo^ 
man^  or  an  estate  subject  to  dower,  he  knows  the  pr6>> 
perly  is  h^r's  altogether,  or  to  a  given  extent.  The  pur- 
chaser is  bound  to  regard  the  policy  of  the  law ;  and  what 
light  has  he  to  complain,  if  she  who,  according  to  laiw^ 
cannot  part  with  her  property  but  by  her  own  ifrteiwiU, 
takes  advantage  of  the  locus  pcsnitentke:  and  why  is  he 
not  to  take  his  chance  of  damages  against  the  husband  ? 
And  after  showing  the  absurdity  which  must  arise  bjr^^ 
hering  to  the  contrary  doctrine,  his  Lordship  adde^  tbat 
there  was  difficulty  enough  to  make  him  pause,  befisite  he 
should  follow  the  two  last  authorities ;  and  he  wtm  not 
sure,  whether  it  was  not  proper  to  have  the  judgm^nt.of 
the  House  of  Lords,  to  determine  which  of  the  dedslcms 
on  this  point  ought  to  bind  us. 

And  it  now  seems  perfectly  clear,  that  this  jurisdictiQQ 
is  to  be  very  sparingly  exercised  (I),  and  that  equity  wiU 
eagerly  seize  on  any  reasonable  ground  as  a  bar  ta  tbe  aid 
of  the  Court  (e).  Indeed  in  a  late  case  (/)  in  the  Court  of 
Common  Pleas,  where  an  action  was  brought  on  a  covenant 
by  a  husband,  that  he  and  his  wife  would  levy  a  fine,  and 
he  could  not  procure  her  concurrence,  the  learned  Chief 
Justice  said,  that  the  covenant  upon  which  the  action,  was 
brought  was  such  as  the  Court  of  Chancery  would  not  now 
enforce ;  and  he  added,  that  nothing  could  be  more  absurds 

(e)  See  Ortread  v.  Round,    4     AmbL  495. 
Via.  Abr.  203,  pi  4 ;  Emery  v.         (J)  Davis  v.  Jones,  I  New  Rep. 
Wase,  ubi  stq>, ;  Daniel  v.  Adams,     267, 


(I)  Upon  this  expression  Lord  Eldon  observes,  that  certainly  it  is 
satisfactory  to  be  informed,  that  it  is  and  it  is  not  to  be  done.    8  Ve». 
jun«  516. 

than 


\ 
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than  to  allow  a  married  wonoan  to  be  compelled  to  levy  a 
fiiiey  through  the  faar  of  her  husband  being  sued  and 
thrown  into  gaol,  when  the  general  principle  of  the  law  is, 
that  a  married  woman  shall  not  be  compelled  to  levy  a  fine. 
Thia  obtenraticHi  of  Lord  Chief  Justice  Mansfield  must 
have  considerable  influence  on  this  subject,  although,  as 
weiiava  seen,  it  is  not  settled,  that  equity  wiU,  in  every 
cam^  refvse  to  compel  the  husband  to  procure  his  wife^s 
concursenoe. 


i.'l         ''^^' 


;  An  agreement  by  a  lunatic  cannot  of  course  be  carried 

into  affi^cific  execution ;  but  the  change  of  the  condition 

of  a  pjeraon.  entering  into  an  agreement  by  becoming,  luna* 

tjbCy.  wiQl  oot  ^r  the  right  of  the  parties ;  which  will  be 

the  vaine  asb^ore,  provided  they  can  come  at  the  remedy. 

Af .  jif  di^l^;al  estate  is  vested  in  trustees,  a  court  of  equity 

will  decree  a  specific  performance ;  and  the  act  of  God  will 

not  chaxige  the  right  of  the  parties ;  but  if  the  legal  estate 

be  vested  in  the  lunatic  himself,  that  must  prevent  the 

remedy  in  equity,  and  leave  it  at  law  (^),  (I) ;  unless  the 

purchaser  is  satisfied  with  the  enjojrment  of  the  estate  which 

a  decree  wiU  give  him,  and  chooses  to  encounter  the  in* 

conyemeace  of  leaving  the  legal  estate  outstanding  in  the 

lunatic,  in  which  case  a  specific  performance  will  be 

decreed  in  his  favour  (A). 

If  trustees,  under  a  power  of  sale,  make  a  legal  con- 
tract for  sale  of  the  estate,  the  contract  binds  the  estate ; 
and  though,  by  the  deaths  of  parties,  the  power  should  be 

(g)  Oveno.  Daviee,  1  Yes.  82.        {h)  Hall  v.  Warren,  Q  Veejun. 

605. 


t  (I)  It  is  much  to  h%  regretted,  that  the  late  act  of  43  Geo.  IIL  c.  75, 

^\  ^  not  provide  for  this  case,  hy  enabling  the  cpmmittee  to  convey,  under 

\  ^  <firecty>n  of  the  court,  on  payment  of  the  purchase  money. 

i  extinguished, 
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extinguished,  yet  the  contract  n^ust  be  executed  by  those 
who  have  got  an  interest  by  the  extinguishment  of  the 
power  (i). 


11.  Secondly,  We  are  to  consider  the  rules  by  which 
equity  is  guided  in  granting  a  specific  performance,  with 
reference  to  the  agreement  itself. 

We  shall^  in  the  subsequent  chapters  of  this  treatise^ 
have  occasion  to  consider  rather  at  large  in  what  cases 
equity  will  or  will  not  enforce  a  specific  performance  of  an 
agreement  for  sale  of  an  estate ;  and  .it  will  in  this  place, 
therefore,  be  sufficient  to  state  the  general  rules  by  which 
equity  is  guided  in  compelling  the  specific  performance  of 
agreements. 

The  original  foundation  of  these  decrees  was  simpfy 
this,  that  damages  at  law  would  not  give  the  party  tiie 
<K)mpensation  to  which  he  was  entitled ;  tha^t  is,  would  not 
put  him  in  a  situation  as  beneficial  to  him  as  if  the  agree- 
ment were  specifically  performed.     On  this  ground  the=: 
Court,  in  a  variety  of  cases,  has  refused  to  interfere^ 
where  from  the  nature  of  the  case  the  damages  most  ne — 
cessarily  be  commensurate  to  the  injury  sustained  (ilr),  m^ 
for  instance,  in  agreements  for  the  purchase  oi  stodk,  ir^ 
being  tiie  same  thing  to  the  party,  where  or  from  lAusm^ 
the  stock  is  purchased,  provided  he  receives  the  money  thaa^ 
will  purchase  it  These  cases  show  what  were  the  grounA^ 
on  which  courts  of  equity  first  interfered,  but  they  hafr-^ 
constantiy  held  that  tiie  party  who  comes  into  equi^  for  ^ 
specific  performance,  must  come  with  perfect  propriety  cf 

(t)  Mc^ock  V.  BuUer,  10  Ves.  (k)  Errington  v.  Ajinalkj,  ^ 
jun.  292;  and  see  Shannon  v.  Bro.  C.  Ca.  341 ;  Flintv.  BruickyDf 
Bradstreet,  1  Scho.  and  Lef.  52.  8  Ves.  jun.  363  ;  Mitf.  PL  109. 

1       .A 
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Otherwise  they  will  leave  him  to  his  remedy  at 

Bcreeing  a  specific  perfonnaiice  is  a  matter  of  da* 
mt  it  is  not  an  arbitrary,  capricious  discretion ;  it 
regulated  upon  grounds  that  will  make  it  judi- 
And  undoubtedly  every  agreement,  of  which 
mid  be  a  specific  execution,  ought  to  be  in  writ- 
am^  and  fair  in  all  its  parts,  and  for  adequate 
itian(ii). 

r  will  not  decree  a  specific  performance  of  an 
it  made  in  a  state  of  intoxication,  although  the 
B  not  drawn  in  to  drink  by  the  plaintiff;  nor  will 
tte  agreement  to  be  delivered  up ;  but  will  leave 
es  to  their  remedy  at  law  (o). 
6'riti|Nilated  in  a  contract,  that  immediate  posses- 
1  be  given  to  the  purchaser,  which  is  done,  but  in 
slieb  of  disputes  as  to  the  title,  the  seller  afterwards 
JRUchaser  out  of  possession,  he  abandons  his 
I  specific  performance  (p). 
rt  of  equitfr  firequently  decrees  a  specific  per- 
I  where  the  action  at  law  has  been  lost  by  the 
F  Ae  very  party  seeking  the  specific  performance, 
olwithstanding  conscientious  that  that  agreement 
e  performed,  as  in  cases  where  the  terms  of  the 
nt  have  not  been  strictly  performed  on  the  part  of 
n  seeking  specific  performance;  and  to  sustain  an 
law,  performance  must  be  averred  according  to 

ttt  9.  Tidding,  2  Scho.     Ves.  279 ;  and  see  3  Atk.  3S6 ; 
53.  [mitpiiDted  in  the     Ellard   v.  Lord  Landaff,   1   Ball 
Lord  Redeadale ;   and     and  Beatty,  241. 
in  V.  Horner,   IS  Ves.         (o)  Cragg  v.  Holme,    IS  Vet. 

jun.  14,  cited.  See  Say  v.  Barwick, 
Lord  Eldon,  see  7  Ves.     1  Ves.  and  Bea.  195. 
jDd  see  3Atk.  188;  4         ip)  KnatcbbuU  v.  Grueber,  3 

Men  124. 
Lord  Hardwicke,  see  1 

the 
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the  very  terms  of  the  contract.  Nothing  but  specific  exe- 
cution of  the  contract,  so  far  as  it  can  be  executed,  will  do 
justice  in  such  a  case(^). 

Although  damages  may  be  recovered  at  law,  yet  -Equity, 
is  not,  therefore,  obliged  to  decree  a  specific  performance ; 
but  the  Court  will  judge  on  the  whole  circumstances  of  the 
case,  whether  it  be  such  an  agreement  as  ought  to  be 
carried  into  effect ;  for  a  jury,  upon  inquiry,  may  find  very 
small  damages,  and  then  it  would  be  very  hard  to  carry 
such  an  agreement  into  execution  in  equity,  when  it  would 
be  greatly  to  the  prejudice  of  the  party  against  whom  i 
ahpuld  be  decreed  to  be  executed  (r). 

In  a  case  where  a  man  was  entitled  to  a  small 
under  his  father's  will,  given  on  condition  that  if  heshoul^==i 
sell  it  in  twenty-five  years,  half  the  purchase  money  8kouI(==d 
gQ  to  his  brother;  he  agreed,  in  writing,  to  sell  it, 
afterwards  refused  to  carry  the  sale  into  executiiHiy  pi 
tending  to  have  been  intoxicated  at  the  time*    A  bill 
brought  against  him  to  compel  a  specific  perfonnanc^  ; 

and  Lord  Hardwicke  held,  that  without  the  other;  :Ciiciinr2- 

*■  .  .     ■  . 

stance,  the  hardship  alone  of  losing  half  the  purcluyse 
n^ney,  if  carried  into  execution,  was  sufficient  to  deter- 
Ofiine  the  discretion  of  the  Court  not  to  interfere,  but  leave 
them  to  law  (^). 

Nor  will  equity  interpose,  if  the  party  who  is  caDed 
upon  to  do  the  act  is  not  lawfully  competent  to  do  it ;  for  "^ 

that,  amongst  other  inconveniences,  would  expose  him  to 
a  new  action  for  damages  (t). 

(q)  Davis  v.  Hone,  2  Scho.  and  and  Lef.  X60.      See    2  Ball  and       -^^^^ 

l«f.  347.  741.     See  Lennon    v.  Beatty,  2S3;  Howell «.  George,  1 

Napper,  i«rf.  (J84.  Madd.  1.  »<.i 

(r)   Per  Lord  Hardwicke,  MS.         (0  Harnett  r.  Yielding,  2  Sd». 

See  Pope  v.  Harris,  Lofft,  791,  and  Lef.  554;  EUard  ».  Lord  Uan- 

cited.  daff,  1  Ball  and  Beatty,  241.   ^ 

(*)  Fain  v:  Brown,  2  Ves.  307,  post,  p.  193. 

cited ;  Costigan  v.  Hastier,  2  Scho.  ^T 

n.«i      ' 
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hough  a  covenant  oup^ht  not  to  be  performed 
yet  equity  will  execute  it  according  to  a  consci- 
kodification  of  it,  to  do  justice  as  far  as  circum- 
fll  permit  (u)^ 

Mfo  verij  as  well  as  suggestio  falsiy  is  a  ground 
1  an  agreement,  or  at  least  not  to  carry  it  into 
i{j0)y  and  even  an  industrious  concealment,  during 
of  the  necessary  repair  of  a  wall  to  protect  the 
m  a  river,  which  was  a  considerable  outgoing, 
r  deemed  a  sufficient  ground  to  withhold  the  aid 
(jf)  from  a  vendor.  So  where  there  is  a  mistake 
lie  parties  as  to  what  was  sold,  the  Court  wtU  not 
in  &vour  of  either  party  {y).  Even  mere  surprise 
pemonSy  at  a  sale  by  auction,  has  been  deemed 
;io  prevent  the  Court  from  assisting  a  purchaser, 
'the  known  agent  of  the  seller  bid  for  the  estate 
*of  the  purchaser,  and  other  persons  present  think- 
IB  bidding  as  a  puffer  on  the  part  of  the  vendor, 
erred  from  bidding  (2:).  So,  in  a  recent  case, 
e  purchaser,  previously  to  the  sale  by  auction, 
rendor  that  he  would  have  nodiing  to  do  with  the 
it  afterwards  went  to  the  sale,  where  he  was' con- 
ythe  company  as  a  puffer  (I),  and  bid  8,000/. 

m  «.  Hone,  2  Scho.  and     jun.  339 ;  13  Ves.  jun.  427 ;  Hig- 

ginson    r.  Clowes,    15  Yes.  jun. 

r  Boxton  V.  Cooper,   3     51G;  Clowes  r.  HiggiusoD,  1  Ves. 

S.  C.  MS. ;  Howard  v.     and  Bea.  524 ;    Harnett  v.  Yield- 

2  Atk.  371  ;  Young  r.     ing,  2  Scho.  and  Lef.  554. 

:•  Cha.  138 ;  1  Trea.  Eq.         (2)  Twining  v.   Morris,  2  Bro. 

1  Ball  and  Beatty,  241 ;     C.  C.  326.     See  6  Ves.  jun.  338 ; 

MAt  v.Taaburgb,  1  Jac.      10  Ves.  jun.  305.  313.  398;    and 

112.  see  Willan  r.  Willan,   16  Ves.  jun. 

ley  V.  Stratton,    1  Bro.     72;  Magraner.Archbold,  I  Dowe, 

107. 

1  Ves-  jun.  211  ;  6  Ves. 


is  stated  in  the  judgnnent,  but  qv.  whether  it  appeared  in 

for 
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for  the  estate,  which  was  knocked  down  to  him  at  thatft^  ^t 
sum  from  the  misapprehension  of  the  person  appoin 
to  bid  for  the  vendor,  who  ought  to  have  bid  9,000  /•  an 
the  mistake  was  instantly  explained,  a  specific  prrfnrmnnrr  ^  ^ 
WW  refused  (a). 

If  an  agent,  employed  to  sell  an  estate,  sells  it  in  a  man — .^. 
ner  not  audiorized  by  the  authority  given  to  him,  a  spe 
performance  vnll  not  be  decreed  against  the  principal 

idthough  the  estate  be  sold  for  a  greater  price  than  h^ ^ 

required  for  it  (b).    At  least,  it  is  clearly  settled,  that  ^^/ 
an  agent  is  empowered  to  sell  an  estate  by  public  auctiocrr:} 
a  sale  by  private  contract  is  not  within  his  authority.  Fcr^^ 
although  the  owner  may  have  fixed  the  price,  yet  th^e 
estate  might  have  sold  for  more  at  a  public  auction,    ^xit 
if  an  agent  is  directed  to  sell  an  estate  by  private  contnto^ 
and  he  dispose  of  it  by  public  auction  for  a  larger  sum 
than  the  principal  required,  it  still  seems  open  to  coo- 
tend  that  the  purchaser  may  enforce  a  specific  peiforai- 
ance  of  the  contract,  unless  some  particular  reas^m  dKmId 
occur  to  induce  the  Court  to  refuse  its  aid. 

In  Mordock  v.  Buller  (c),  Lord  Eldon  said,  he  should 
hesitate  long  before  he  should  state  as  a  clear  propositiOD, 
that  where  the  title  to  a  specific  performance  is  founded 
in  a  gross  breach  of  trust  by  an  agent  to  his  principal,  a 
court  of  equity  would  assist  the  plaintiff  in  the  poipose 
of  availing  himself  of  that  breach  of  trust :  and  wheilier 
the  principle  would  not  authorize  the  Court  to  leave  bio^ 
to  law,  and  not  to  let  him  come  for  a  remedy  beyond  that 
There  were,  his  Lordship  added,  dicta  enough  well  to 
authorize  that. 

(0)  Mason  v.  Armitage,  13  Ves.  Eldon   in  Coles  o.  TreooUuck,  ^ 

jun.  25.     See  HUl  v.  Buckley,  17  Smith's  Kep.  247. 

Ves. jup.  394.  (c)  10  Ves.  jun.  292 ;  vbA  ^. 

(6)  Daniel   v,   Adams,  AmbL  the  close  of  the  judgment 

495;    et  vide   a  dktum  by  Lord 

And 
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where  trustees  for  sale  of  an  estate  enter  into  a 
fty  which  would  be  deemed  a  breach  of  trust,  equity 
t  only  refuse  to  interfere  in  favour  of  the  purchaser, 
I  eren  at  the  suit  of  the  cestuis  que  trust  restrain 
itees  firom  executing  the  contract,  and  the  purchaser 

left  to  his  remedy  at  law  {d). 
person,  entitled  in  default  of  execution  of  a  power  of 
HKtract  to  sell  the  estate,  not  as  owner,  but  merely 
■gent  of  the  trustees,  and  the  contract  could  not, 
the  circumstances,  have  been  carried  into  execution 
t  die  trustees,  it  will  not  be  enforced  against  the 
aldiough  he  himself  become  entitled  to  the  estate 
die  decree  (e),  (I). 

a  person  takes  upon  himself  to  contract  for  the 
estate,  and  is  not  absolute  owner  of  it,  nor  has 
it  power  by  the  ordinary  course  of  law  or  equity  to 
uBiaelf  so;  though  the  owner  offer  to  make  the  seller 
jet  equity  will  not  force  the  buy^r  to  take  it,  for 
idkff  ought  to  be  a  bondjide  contractor  (/) :  and  it 

Toftfockr.  Duller,  lOVes.  jun.  315;   and  1  Jac.  and  Walk. 

See  Hill  r.  Buckley,  17  421 ;  and  quenfy  whether  there  is 

«  9M;  Bridger  v.  Rice,  1  am/  case,  in  which  a  man,  knowing 

.Walk.  74*  himself  not  to  have  any  tide,  has 

acdodL  V.  Buller,  lOVes.  been  allowed  to  enforce  the  contract 

L  by  procuring  a  title   before   tbe 

FsDiriog  V.  London,  2  £q.  report. 
;M0^pl.9.    See  lOVes. 


the  papers  in  this  cause,  it  seems  that  Mr.  Buller  treated 
r-  Mortlock  as  the  owner  of  tbe  estate,  and  this  appeared  from 
ipt  far  the  purchase  money,  where  the  estate  was  called,  <^  the 

of  John  Buller,  Esq/'  and  Mr.  Mortlock  had  not  any  knowledge 
t  that  the  estate  was  in  settlement.  See  LAwrenson  v.  Butler,  1 
d  Lef.  13. 

this  note  was  written,  an  action  brought  by  Mr.  Mortlock 
Mr.  Buller,  for  breach  of  contract,  came  on  for  trial,  when  it  was 
oised  on  terms  very  advantageous  to  the  plaintiff.  See  2  Ball  and 
60;  and  see  2  Dow.  518. 

would 
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would  lead  to  infinite  mischief  if  one  man  were  permitted 
to  speculate  upon  the  sale  of  another's  estate.  Besides,  the 
remedy  is  not  mutual,  which  perhaps  is  of  itself  a  suffi- 
cient objection  in  a  case  of  this  nature.     In  Anniger  v. 
Clarke  (g\  a  tenant  for  life  contracted  to  sell  the  inherit- 
ance ;  after  his  death,  his  son,  who  was  entitled,  to  the> 
estate  in  remainder,  and  was  not  bound  by  his  father'c 
covenant,  brought  a  bill  for  a  specific  performance  against 
the  purchaser,  and  it  was  dismissed  chiefly  upon  this  prin- 
ciple, that  the  remedy  was  not  mutual.     And  in  Nod 
Hay  (//),  it  was  said,  that  if  A  sells  B's  estate,  although 
is-  willing  to  confirm  the  contract,  A  cannot  enforce  i1 
there  is  no  mutuality.     But  in  Williams  v.  Carter  (i), 
estate  was  sold,  and  it'  was  afterwards  discovered  that     i  t 
WHS  bound  by  marriage  articles,  which  it  was  decided  in 
a  suit  instituted  for  tlie  purpose,  authorized  the  introdtic^ 
tion  of  a  power  of  sale  in  the  trustees,  and  thereupon  st 
bin  was  filed  by  them  and  the  seller  for  a  specific  perfimiM^- 
ance.    The  Vice-Chancellor  overruled  the  objection^ 
there  was  no  mutuality  in  die  agreement,  and  decreed 
specific  performance. 

And  on  the  other  hand,  where  a  band  Jide  vendor; 
not  a  title  to  the  estate,  the  Court  will  not,  in  favour  of  th^  ^ 
purchaser,  decree  an  impossibility,  but  will  leave  die 
chaser  to  his  remedy  at  law  upon  the  articles  (J) ; 
although  he  must  necessarily  obtain  a  verdict,  if  he  kav- 
recourse  to  law,  yet  he  would  obtain  nominal 
only  (k)y  for  a  purchaser  is  not  entitled  to  any  com] 
tion  for  the  fancied  goodness  of  his  bargain,  which  he 
suppose  he  has  lost 

(g)  Bunb.  Ill ;  Bee|K»f,  ch.  6;  liams,  Colles,  P.  C.  300; 

Hamilton  v.  Grant,  3  Dow.  33.  College  v.  Carey,  3  Bro.  O.  C.  d0<^ 
(k)  V.  C.  23  Feb.  1 820.  MS.  (*)  Fleaureaa  v.  Thomhai,      ^ 

(0  MS.  V.  C.  1821.  Blackst.  1078  ;  and  tee  3  Bot.  tui^ 

{j)  Crop  r.  Norton,  2  Atk.  74;  Pull.  107.    See  Brig's  case,  Palm- 

0  Mod.  233 ;    Cornwall  r.  Wil-  364.     Videpast, 
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But  where  the  purchaser  is  willing  to  take  the  title, 
such  as  it  is,  it  is  apprehended  that  he  may  do  so.     In  a 
late  case  (/),  Lord  Redesdale  said,  that  the  plaintiff  in 
equity  must  show  that  in  seeking  the  performance,  he  does 
not  call  upon  the  other  party  to  do  an  act  which  he  is  not 
l&wfuUy  competent  to  do ;  for,  if  he  does,  a  consequence 
is  produced  that  quite  passes  by  the  object  of  the  Court  in, 
exercising  the  jurisdiction,  which  is  to  do  more  complete 
justice.     If  a  party  is  compelled  to  do  an  act  which  he  i? 
not  lawfuUy  authorized  to  do,  he  is  exposed  to  a  new ' 
action  for  damages,  at  the  suit  of  the  person  injured  by 
such  act ;  and„  therefore,  if  a  bill  is  filed  for  a  specific  per- 
formance of  an  agreement  made  by  a  man  who  appears 
^o  hswe  a  bad  title,  he  is  not  compellable  to  execute  it,  un- 
less the  party  seeking  performance  is  wiUing  to  accept 
such  a  title  as  he  can  give,  and  that  only  in  case  where  an 
uxjury  would  be  sustained  by  the  party  plaintiff,  in  case  he 
'W'^re  not  to  get  such  an  execution  of  the  agreement  as  the 
defendant  can  give.     His  Lordship  took  the  reason  to  be- 
^kis,  among  others,  not  only  that  it  is  laying  the  founda- 
''^on  of  an  action  at  law,  in  which  dami^s  may  be  re-? 
covered  against  the  party,  but  also  that  it  is  by  possibility 
uiiming  a  third  person,  by  creating  a  title  with  which  he 
may  baVe  to  contend. 

It  is,  however,  the  received  opinion,  that  the  purchaser 

may  elect  to  take  Ihe  title,  such  as  it  is,  although  no  injury 

would  be  sustained  by  him  in  case  the  agreement  were  not 

jk        aecated,  nor  does  the  rule  seem  to  lead  to  the  difficulty 

jk       wfaocb  has  been  i^prehended ;  for,  in  such  a  case,  the 

\      co?e&ants  must,  of  course,  be  so  framed,  as  not  to  leave  the 

\      fieUer  exposed  to  an  action  on  account  of  the  flaw  in  the 

^^^     ^^ ;  bat  where  the  conveyance  would  be  merely  void,  and 

^\i  .\    o&^t  embarrass  persons  claiming  under  the  slme  title  as 

3  ^^  ffi  Hametl  v.  Yielding,  2  Scho.  and  Lef.  549.    See  post. 
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the  seller,  equity  seems  to  refuse  its  aid  on  substantial^EIl 
grounds  (vi). 

But  where  a  tenant .  for  life  with  a  power  of  sale>  firs 
setding  other  estates  of  equal  or  better  value,  sold  th 
estate  under  an  apprehension  that  he  had  power  to  conve 
the  fee,  the  Court  re^ed  to  compel  him  to  settle  anothi 
estate,  in  order  to  enable  him  to  coinplete  bid, contract  («) 

:  To  enable  the  Court  to  decree  a  specific  performanc 
s^nst  a  vendor,  it  is  not,  however,  neceasaiy  that  hmm. 
should  have  the  legal  estate. ;  for  if  he  has  an  equitabl*-^ 
title,  a  performance  in  specie  will  be  decreed  (d),  and 
must  obtain  the  concurrence  of  the  persons  sewed  of 
legal  estate. 

-  Although,  as  we  have  seen,  a  vendor  cannot  demair^ 
die  aid  of  equity,  unless  he  is  a  bond  fde  contractor,  y-^t 
th6  circumstance  that  the  purchaser  is  a  nominal  contractoj; 
and  purchases  in  trust  for  another  person,  is  immateria/; 
for  it  happens,  in  a  vast  proportion  of  cases,  that  the  con* 
tract  is  entered  into  in  the  name  of  a  trustee  (p),  .and  tiie 
mere  &ct  of  a  quarrel  having,  taken  place,  between  tbe 
vendor  and  the  real  purchaser,  totally  unconnected  with 
the  subject  of  the  contract  {q\  or.  even  a  bare  refiisal  by 
the  vendor  to  deal  with  the  seal  contractor  (r),  ip  nota 
sufiicient  ground  to  refuse  a  performance  in  specie  iA  die 
agreement. 

But  if  a  person  apply  to  purchase  an  estate,  and  die 
vendor  expressly  refuse  to  treat  with  him,  unless  the 
money  is  paid  down,  which  he  is  unable  to  do,  butpro- 

(m)  See  Ellard  v.  Lord  Llahdaff, 
1  Ball  and  Beatty,  244.  See 
O'Rourke  v.  Percival,  2  Ball  and 
Beatty,  &Q. 

(11)  Howell  V.  George,  1  Madd.  1 . 

(0)  Crop  V,  Norton,  2Atk.74. 
See  Costigan  v.  Hastier,   2  Scho. 

cures 


JmdLef.  tec. 

{p)  Hallf.  Warren,  OVa-joD- 
COS. 

(g)  S.  C. 

(r)  Lord  Imham  ».  ChiUi  1 
Bro.  C.  C.  92. 
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te  other  person  to  purchase  the  estate  on  his 
t  seems  clear,  that  at  least  the  time  appointed 
snt  of  the  money,  will  be  deemed  of  the  very 
r  the  contract  (s).  So  if  a  person  apply  to  pur- 
B8tate  on  behalf  of  A^  for  whom  the  vendor  has 
ilde  or  affection,  and  the  vendor  is  induced  to 
'fcr  the  estate  than  he  otherwise  would  have 
even  perhaps,  without  this  circumstance,  the 
I  oannot  be  enforced  against  the  vendor,  if  it  be  ' 
Behalf  of  any  other  person  than  A ;  but  if  A 
mte  the  sale,  execution  of  the  agreement  must 
led>  although  he  may  sell  the  estate  the  next  day 
idulent  purchaser  (0- 

ae  of  Scott  v.  Langstaffe  (u),  was  decided  on 
:puiciple.  A  purchaser  of  a  house  adjoining 
Br  occupied  by  the  vendor,  agreed  with  the  ven- 
|ii  it  was  not  made  part  of  the  written  contract, 
mild  not  lease  the  house  to  any  person  not 
to  him.  Langstaffe  applied  for  a  lease,  and 
t  he  knew  the  vendor  intimately,  and  that  there 
DO  objection  to  grant  him  a  lease.  The  vendor, 
disapproved  of  Langstaffe,  and,  so  far  from 
lum  intimately,  had  only  seen  him  at  a  tavern. 
ildien  said,  this  was  the  case  of  Philips  v.  the 
Buckingham.  Nobody,  who  had  read  that  case, 
fly  forget  it.  And  his  Lordship  set  aside  the 
t  which  Langstaffe  had  obtained,  with  costs. 

B  9.  Eyre,  Lofft,  786.         (0  Philips  v.  Duke  of  Bucking- 

li  note   of   this    case  ham,  1  Vern.  22?.     In  Mr.  Raith- 

danger  of  relying  on  b/s  edit,  it  is  said  that  a  specific 

of  cases;   see  1  Bro.  performance    was   decreed.     The 

1.    See  O'Herlihy   v,  principle  however  is  now  well  es- 

iehoales  and  Lefroy's  tablished. 

at  note,  that  case  was         {u)  Lofft,  797,  708*  cited ;  and 

dhrd  and  tenant;  and  see  Bonnett  c.  Sadler,  14  Ves.  jun. 

Umhaugh  v,  Fenwick,  527. 
»«.  .      , 

o  2  A  Similar 
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A  similar  case  is  mentioned  in  Hawkins's  life  of  Jolin- 
son,  which  was  also  decided  on  the  authority  of  Philips^ 
case.  Peele  the  bookseller  had  a  house  near  (jarrick'sa: 
Hampton.  Peele  had  often  said,  that  as  he  knew  it  woulc 
be  an  accommodation  to  Garrick,  he  had  given  directioBL 
that  at  his  decease  he  should  have  the  refusal  of  it  Oi 
Peele*s  death,  a  man  in  the  neighbourhood  applied  to  hi 
executors,  pretending  that  he  had  a  commission  from 
friend  or  relation  of  Peele's,  who  lived  in  the  comitiy,  ^ 
buy  the  house  at  any  price,  and  he  accordingly  obtun^ 
a  conveyance  of  it  to  a  person  nominated  by  him  under* 
secret  trust  for  himself.  Garrick  filed  a  bill  against  hin^ 
and  the  purchase  was  decreed  fraudulent,  and  set  aside 
with  costs. 

An  agreement  for  the  sale  of  m  annuity  for  three  livefl^ 
to  be  named  by  the  purchaser,  and  to  commence  iffli&e- 
diately,  will  be  decreed,  although  the  lives  have  not  been 
named,  if  the  delay  has  been  occasioned  by  the  seller  (9). 


In  some  cases  (w)j  it  has  been  holden,  that  where  no 
action  at  law  will  lie  to  recover  damages,  equity  will  not 
execute  the  agreement  in  specie;  for  equity. wiUsOHVer 
make  that  a  good  agreement,  which  is  not  so  byjtlf :  Wt 
in  other  cases  (j*)'  ^^  contrary  has  been  holil^iv  Jffld 
relief  been  given  accordingly. 

(v)  Pritchard  v.  Ovey,    1  Jac.         (jt)  Winged  v.  Lefebiny,"«B* 

and  Walk.  396.  Ca.  Abr.  32,  pL  43 ;   Acto  ^ 

(to)  The  Marquis  of  Normanby  Pierce,  2  Vem.  48Q;    QaBad:«» 

V.  Duke  of  Devonshire,  2  Freem.  Buckle,  2  P.  Wms.  243;.  Nort* 

216 ;  Dr.  Betesworth  v.  Dean  and  v.  Mascall,  2  Vem.  24 ;  and  HiS 

Chapter  of  St.  Paul's,  Sel.Cha.Ca.  v.   Hardy,  3  P.  Wms.  187.   See 

06;   and  see  2  £q.  Ca.  Abr.  15.  East  India  Company  v.  Donald,  ^ 

23,  noHs;  and  Fonbl.  n.  (c)  to  1  Ves.  jun.   275;    1    Smith's  Rfp* 

Trea.  Eq.  138,  and  n.  (h)  to  p.  204,  213, 
ibid. 

Perhaps 
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Perhi^  the  following  distinctions  are  authorized  by  the 
iases,  and  will  reconcile  them. 

Fianstj  That  although  the  agreement  be  void  at  law,  yet 
specific  performance  will  be  decreed,  if  there  is  a  clear 
round  for  the  interference  of  equity,  according  to  the 
eoeral  rdes  of  the  Court ;  and,  however  unqualifiedly 
le  oootrary  rule  mdy  have  been  laid  down,  there  is  not 
bat  I  am  aware  of)  any  case  clearly  entitled  to  the  aid 
r  the  Court,  to  which  this  rule  has  been  successfuUy 
[qpoeed  as  a  bar  to  the  relief 

Thus  a  bond  from  a  woman  to  her  intended  husband  has 
aen  enforced  in  equity,  although  void  at  law  by  the  inter- 
larriage ;  and  an  agreement  for  sale  of  an  estate  has  been 
Qcned'  agjednst  an  heir  at  law,  although  his  ancestor  died 
efipfe  the  time  appointed  to  convey  the  estate,  and  there- 
yre  no  action  would  lie  against  him.  In  the  first  of  these 
Eises,  the  impropriety  of  the  security  was  deemed  imma- 
iiial ;  for  it  was  sufficient  that  the  bond  was  a  written 
fidence  of  the  agreement  of  the  parties,  and  the  agree- 
lent  being  upon  a  valuable  consideration,  ought  to  be 
xecuted  in  equity.  The  decision  in  the  other  case  de-^ 
loided  upon  the  doctrine,  that  the  articles  were  a  lien  upon 
behnd ;  the  contract  being  a  purchase  in  equity.  But, 

Secondlyy  Equity  cannot  contradict  or  overturn  the 
a^roonds  or  principles  of  law  (  y) ;  and  therefore,  in  many 
Mes^  it  most  be  considered  whether  damages  could  be 
recovered  at  law,  and  the  Court  will  be  guided  by  the 

Thus  agreements  for  sale  of  an  estate  have  (as  we  have 
dieady  seen)  been  decreed  on  mere  letters  which  have 
ptlKdbetween  the  parties,  butnot  unless  all  the  terms  of  the 
igiMnent  were  therein  specified ;  and  even  this  was  going 

(|)S«2P.Wms.753;  Earl  of  (z)  See  Hollis  r.  Edwards,  1 
*«h  r.  Sherwin,  10  Mod.  1.  Vera,  159. 

03  a  great 
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a  great  way.  In  the  first  case,  therefore^  in  which  even  a 
trifling  omission  appeared  in  the  letters,  it  was  natural  t^^to 
pause  before  the  performance  of  the  agreement  Mras  decreec^Miidy 
and  to  ascertain  whether  damages  could  be  recovered 
law  :  for  the  statute  of  frauds  and  perjuries  must  recei^ 
the  same  construction  in  a  court  of  equity  as  in  a  court 
law,  unless  in  the  case  of  fraud,  &c.  when  equity  inl 
and  relieves  against  the  abuse,  or  allays  the  rigour  of 
law. 

The  case  of  the  Marquis  of  Normanby  v.  the  Duke    ^ 
Devonshire,  was,  I  believe,  the  first  in  which  this  pom.  jif 
occurred ;  and,  according  to  a  manuscript  note,. it  appecu^ 
that  Lord  Somers  called  in  the  two  chief  justices  on  tilie 
point,  whether  the  party,  on  the  letters  which  had  passed, 
could  have  recovered  damages  at  law  ?    They  were  of 
opinion  that  he  could  not,  and  Lord  Somers  according/y 
dismissed  the  bill. 

So  there  are  very  few  cases  in  which  a  court  of  equity 
can  decree  a  performance  of  an  agreement  upon  which 
there  can  be  no  action  at  law,  according  to  the  words  of  the 
articles,  and  the  events  that  have  happened  (a). 


A  proviso,  in  a  contract  for  sale,  that  if  either  party  break 
the  agreement,  he  shall  pay  a  sum  of  money  to  the  other, 
will  only  be  considered  in  the  nature  of  a  penalty  (b) ;  and 
consequently  a  specific  performance  will  be  decreed,  jnst 
as  if  no  such  proviso  had  been  inserted.  The  defendant 
will  not  be  allowed  to  forfeit  the  penalty,  and  get  rid  of 
the  agreement  (c). 

Where  an  action  is  brought  for  the  recovery  of  the 

(a)  Whitmel  v.  Farrel,  1  Ves.  256.         (c)  Hopson  v.  Trevor,  1  Str.  533; 

(6)  Howard  V.  Hopkins,  2  Atk.      2  P,  Wms.  191 ;  P&rks  v.  WiboP» 
371.     See  2  Scho.  and  Lef.  684;      10  Mod.  515. 
and  Magrave  v.  Archbold,  1  Dowe, 
107. 
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enalty,  to  entitle  the  party  bringing  it  to  recover,  he  ought 
onctually,  exactly,  and  liteiidly,  to  have  completed  his 
ut  (r/).  And,  it  has  been  said,  that  if,  for  breach  of  an 
j^reement,  to  which  a  penalty  was  annexed,  either  party  re- 
iver damages  at  law  beyond  the  penalty,  equity  will 
slieve  against  the  verdict,  on  payment  of  the  penalty 
sly  (e) ;  but  this  does  not  appear  to  be  well  founded,  for, 
'  the  party  have  two  remedies  at  law,  one  for  breach  of 
jotract  upon  the  covenant,  or  ^Lgreement,  taties  qtwties; 
kc  odier  for  the  penalty  at  once(/),  there  appears  to  be 

0  pretence  for  equity  to  relieve  ;  although  where  large 
unttges  have  been  recovered  at  law,  under  a  covenant 
hich  it  was  unconscientious  strictly  to  enforce,  the  party 
lay  be  relieved  in  equity,  upon  offering  to  perform  the 
Qivenant  *  according  to  conscience  :   but  even  this  seems, 

1  some  measure,  to  be  usurping  the  province  of  a  jury, 
nd  the  equity  is  administered  with  great  caution. 


SECTION  in. 
Of  the  Remedies  for  a  Breach  of  Contract. 


If  eifter  the  vendor  or  vendee  refuse  to  perform  the 
contracty  the  other  may  bring  an  action  for  breach  of  con- 
tact, or  file  a  bill  for  a  specific  performance  (^) ;  although 
it  appears  to  have  been  formerly  thought  that  as  a  vendor 
Qidy  wants  the  purchase  money,  his  remedy  was  at  law  (Ji). 

(0  Duke  of  St.  Albans  v.  Shore,  (/)  See  Harrison  v.  Wright,  13 

lEBhaat.  270.  East,  343. 

W  Shenton   v.   Jordan,    Bunb.  (g)  Lewis  v.  Lord  Lechmere,  10 

13S;iMt  the  reporter  adds  a  quay,  Mod.  503. 

^  this  seems    an  extraordinary  (^)  Sec  Armiger  v.  Clarke,  Bunb. 

nttUDn.  111. 
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If  a  bill  be  filed  for  a  specific  performance,  the  Gourtt^  - 
will  enjoin  either  party  not  to  do  any  act  to  the  injury  ot^  «^ 
the  other.  Therefore,  if  the  purchaser  is  in  possession, 
has  not  paid  the  money,  the  Court  will  grant  an  injunctioi 
against  his  cutting  timber  (i) ;  so,  on  the  other  hand,  th^ 
vendor  will  be  restrained  from  conveying  away  the 
estate  in  the  property ;  because  such  a  measure  might  pi 
the  purchaser  to  the  expense  of  making  another  party 
the  8uit(j)i  and,  ^  farthrij  he  will  be  restrained  froi 
.selling  the  estate  to  a  third  person  (k).  But  in  Spiller 
Spiller  (/),  the  Lord  Chancellor  expressly  laid  it  down,  th^st 
upon  a  bill  filed  for  a  specific  performance,  he  ¥ri8hed  it 
be  understood,  that  the  Court  would  not  take  firom  a  seUi 
the  disposition  of  his  property.  So  injunctioos  may 
granted  against  the  agents  of  the  parties.  But  an  iiyun.^ 
tion  will  not  be  granted  against  a  person  who  i&  no^^  a 
party  to  the  suit ;  and,  in  a  late  case,  in  which^  upon  a  1^  ^ 
filed  by  a  seller  for  a  specific  performance,  and  an  injui^k^- 
tion  against  the  purchaser's  proceeding  at  law  to  reco^^  er 
the  deposit  from  the  seller's  attorney,  to  whom  it  was 
the  present  Vice-Chancellor  refused  the  motion,  with 
because  the  attorney  was  not  a  party  to  the  suit  (ni). 

In  all  cases  where  a  bill  in  equity  is  filed  for  a  specrn^ 
performance,  either  party  may  in  general,  if  be  please,  haa-ve 
a  reference  as  to  the  title.    The  vendor  is  entitled  to  tJ^is 
privilege  in  order  to  enable  him  to  make  out  a  title  before  a 
Master.    The  purchaser  is  allowed  this  right,  in  order  tXiat 
he  may  have  the  title  assured  in  a  manner  he  othenriBe 
could  not.    As  to  a  purchaser,  the  Court  never  acts  up<» 
the  fact,  that  a  satisfactory  abstract  was  delivered ;  unless 

:    (t)  Crockford  v.  Alexander,  15       {k)  Curtis  v.  Marquis  of  Buck- 

Ves.  jun.  138.  ingham,  3  Ves.  and  Beam.  16&- 
'^  (j)  Echliff  V.  Baldwin,  16  Ves.       (/)  30  June  1819.  MS. 
y^  267.  (m)  Brown  t.Frost,  E.T.  1818.  MS. 

the 
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jr.  has  clearly  bound  himself  to  accept  the  title  upon 
fact ;  but  though  the  abstract  is  in  the  hands  of  the 
bo  says  he  cannot  object  to  it,  yet  he  may  insist 
reference;  because ,  by  the  production  of  papers, 
Mt  be  enforced,  and  by  the  examinati(ms  and  in- 
iHiich  can  be  made,  by  virtue  of  the  decree,  the  title 
enmined  in  a  manner  it  never  could  upon  a  mere 
6.(li).  Either  party  may,  however,  wave  this  right 
M  it  nian  makes  a  purchase  of  an  estate,  to  which 
lor  represents  that  he  has  a  good  title,  in  such  a  case 
rebaser  has  a  right  to  insist,  that  die  question 
rlie  have  or  have  not  a  good  title  shall  be  sifted  to 
torn  before  he  can  be  called  upon  to  adopt  either 
ftm»  and  before  the  vendor  can  be  let  off  from  his 
Loimlract  (o). 

ler.tlie  confirmation  of  a  report  in  favour  of  a  title, 
bet  teppeBiy  by  which  the  title  is  affected,  the  title 
leferred  back  to  the  Master  (p).  In  a  case  where 
BT  of  a  leasehold  estate  produced  the  leasehold  tide, 
he  Master  thought  sufficient,  and  reported  accord- 
end  'the  Court  held,  that  the  lessor's  title  ought  to 
ien  produced,  and  sent  it  back  to  the  Master  to  re- 
a  report ;  the  seller  had  liberty  given  to  him  to 
uAe  freehold  tide.  And  it  was  considered  that  the 
sis' was  at  liberty  to  enter  into  objections  to  die 
tttide,  which  were  not  taken  upon  the  former  dis- 
i  before  the  Master  (jj).  And,  upon  the  objections 
Aerwards  taken,  the  bill  was  dismissed  (r). 
^eptions  are  taken  to  the  report,  that  a  good  tide 

B  Lord  EldoD'8  judgment        (p)  Jeudwine  v.  Aloock,  1  Mad. 
DS  V.  Hiles,  6  Ves.  jun.     597. 

(q)  FildeB V.Hooker, 2 Mer. 424. 
Bfer.  137,  per  Lord  £1-         (r)  &  C.  V.  C.  Sd  April  ISlS, 

MS. ;  3  Madd.  193. 

can 
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can  be  made,  and  are  ovemiledy  oiher  objections  to  the 
title  cannot  be  made ;  but  if  exceptions  are  allowed,  and 
a  new  abstract  of  title  is  delivered,  further  objecticms  may 
of  course  be  brought  in  (s). 

In  Noel  V.  Hay  (t\  the  seller  rested  his  title  on  the  con- 
struction of  a  will,  by  which  he  insisted  the  estate  did  not 
pass.    The  point  was  decided  against  bim,  and  then  he 
asked  for  a  reference  to  the  Master,  to  see  whether  he 
could  make  a  good  title,  as  he  insisted  that  the  devisees 
were  trustees  for  him.    This  reference  was  objected  to  by 
the  purchaser.     The  Court  said,  that  it  should  have  great 
difficulty  in  allowing  the  plaintiff  after  a  decree  to  amend 
his  bill,  by  bringing  new  parties  before  the  Court.    Bu 
time  had  been  allowed  to  get  an  act  of  parliament  ^If  th 
Master  was  of  opinion  that  the  devisees  were  trustee  fo 
the  seller,  he  would  report  in  favour  of -the  title.     If  a  sui 
should  be  necessary  to  try  their  equi^  fa^woold  repo 
against  it   •  it. 

A  pur6haser  may  file  a  bill  for  a  specific  perfamianccLJL^ 
^though  it  appears  by  the  abstract,  that  the  vendolrhaB 
title,'  and  yet  unless  he  chooses  to  take  the  tide,  the 
cannot  force  it  upon  him,  on  the  ground  of  hia  having  fiift  <T 
the  biU  with  a  knowledge,  of  the  objection  (tt). 

Where  obj^cttons  are  made.by  atpurdiaser, 
with  a  view  to  gain  time^  ike  Court  itself  will  enter  into 
consideration  of  the  objections,  wi&6iKk  referring  tiie 
to  a  Master.     So  where  a  billis  filed  by  a  purchaser, 
vendor,  the  defendant,  has  becA  allowed,  after  answery 
before  the  hearing  of  the  cause,  to  move,  that  an  inqai-^7 
may  be  directed  as  to  the  title,  and  at  what  time  the  ^tK> 
stract  was  delivered,  and  whether  it  was  sufficient    Tla.^ 
was  allowed,  in  order  to  enable  the  Court  to  dispose  of  -tfac 

(«)  Brooke  r. ,  4Madd.212.         (m)  Stapylton  v.  Scott,  liJ  ^V^^** 

(0  V.  C.  23  Feb.  1820,  MS.  jun.  272. 
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rith  dispatch  (i;)..   Again,  where  a  vendor  files  a  bill 
jiecific  performance,  and  the  purchaser  submitted  to 
Qibe  contract  if  a  good  tide  could  be  made,  asserting 
pon  Vke  abstract  a  good  title  could  not  be  made,  it 
pon:  the  motion  of  the  plaintiff,  referred  to  the  Mas- 
^tinquire  whether  a  good  title  could  be  made,  and 
Britappearednponthe  abstract,  that  agood  title  could 
la{^)*  Lord  Eldon  has  observed,  that  some  degree 
tation  was  excited  in  the  Court,  by  persons  called 
ibberSy  contracting  for  estates  without  any  intention 
mgf-  for  them^  and  setting  up  defects  of  tide,  merely 
lemew  of  gainmg  time  to  dispose  of  them ;  and,  on 
eoond,  Lord  Rosslyn  was  prevailed  upon  to  direct  a 
of  the  tide  immediately,  on  motion ;  and  there 
mischief  in  that  upon  a  simple  case  of  specific 
where  there  is  nothing  more ;  but  the  relief 
fr^tt>  modified  and  qualified,  with  reference  to  the 
ind  'Object  of  the  contract,  that  unless  it  is  purely 
■nty  great  difficulty  may  arise  (j*). 
,  later  case,  Lord  Eldcm  directed  a  reference  of  the 
pm  the  bill  of  a  vendor,  before  the  answer  was  put  in. 
U  was  a  mere  averment  of  the  contract,  putting  no 
I  ftctin  issue,  and  the  Court  considered  the  plaintiff 
iiw^lf«"g  to  do  all  such  acts^  for  the  purpose  of  exe- 
If  what  the  Court  thinks  right,  as  if  the  answer  was  in, 
he  cause  brought  to  a  hearing.    With  that  under- 
'^  if  they  cannot  state  any  objection  to  the  perform- 
and  the  reference  is  merely  to  look  into  the  title,  his 
hip  did  not  apprehend  the  answer  to  be  necessary 
t  that  reference  (y).    But  if  the  defendant's  counsel 

4am  V.  Mathews,  3  Ves.         W  17  Ves-jun.  27S. 

^.  {y)  Balmanno  tJ.  Lumley,  1  Ves. 

Vright  V.  Bond,  11  Ves.jun.     and  Beam.  224. 

state 
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state  that  there  are  other  objections,  the  tide  cannot  be 
referred  (z). 

But  in  every  case  where  the  answer,  upon  reasons  sobd 
or  frivolous,  insists,  thai  the  agreement  ought  not  to  be 
executed,  the  Court  must  first  dispose  of  the  question 
raised  (a).  Therefore,  where  the  question  simply  was, 
whether  the  vendor  of  a  leasehold  estate  was  bomld  to 
produce  the  lessor's  title,  a  motion  by  the  purchaser  for  a 
reference  to  the  Master  upon  the  title  was  refused  (b)^  So 
where  the  defendant,  the  purchaser,  alleges  laches  on  the 
part  of  the  plaintiff,  as  a  ground  for  his  not  being  compelled 
to  perform  the  agreement,  the  Court  will  decide  the  ques- 
tion raised,  before  the  title  is  referred  to  the  Master  (c). 

Until  lately,  it  was  not  the  (reneral  practice,  to  make  an 
toqui-y,  ai  L.  at  what  tunfflie  plltiff  o«dd  .ake  .  ^ 
title  {(/).  If,  upon  the  usual  reference  to  the  Master,  to  '^m 
inquire  whether  the  seller  could  make  a  good  title,  he  re-  — 
ported  in  the  affirmative,  it  might  with  a  view  to  costs,  ^0 
have  been  referred  back  to  the  Master,  to  inquire  whetherrsv 
a  good  title  could  have  been  made  at  the  filing  of  the  .bill ;, 
and  if  not,  when  it  was  that  a  good  title  could  be.  made  (e) 
and  this  reference  might  be  made  as  well  after  a  decree, 
as  after  an  interlocutory  order.  The  Vice-ChanceBoi^s 
considered,  that  great  additional  expense  and  delay  wei^^ 
occasioned  by  parties  not  asking  in  the  first  in8tanee::9i> 

Oe)  Matthews  v.  Dana,  3  Madd.  14  Ves.  jun.  139;  and  aee  !/¥< 

470.  jun.  278. 

(a)  Blyth  v.  Elmherat,  1  Ves.  (c)  See  Blyth  v.  Elmherst^ 
and  Beam.  1 ;  aee  Paton  v.  Rogers,  sup.  Skelton's  case,  1  Ves.  and  Be*** 
ibid.  351 ;  Biscoe  v.  Bret,  2  Ves.  517 ;  Wallinger  v.  Hilbert,  I'Mer^ 
and  Beam.  377 ;  Fullagar  v.  Clark,  104 ;  Lowe  v.  Manners,  1  Mer.  liT* 
IS  Ves.  jun.  481 ;  Morgan  v.  Shaw,  (d)  Gibson  v. Clarke,  2  Ves.  an^ 
2  Mer.  13S ;  Boehm  v.  Wood,  1  Bea.  103.  See  J^nings  v.  Hoptoo^' 
Jac  and  Walk.  419.  1  Madd.  211. 

(b)  Gompertz  v. ,  12  Ves.  (c)  Daly  v.  Osborne,  1  Mer.38^  ^ 

jun.  17.    See  Eldridge  v.  Porter,  Birch  v.  Haynes,  2  Mer.  444. 
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prhere  the  circumstances  of  the  case  made  it  material,  that 
[f  the  Master  should  find  that  a  good  title  could  be  made, 
iien  that  he  might  inquire  when  such  good  title  was  first 
;hown  to  the  purchaser  (/).  In  a  later  case  of  Harring- 
on  V*  Secretan,  where  the  purchaser  moved  for  a  second 
irder,  the  learned  judge,  under  the  circumstances,  granted 
he  motion ;  but  made  a  general  rule,  which  he  has  since  re- 
rularly  followed,  that  the  first  reference  should  be  to  see 
irhether  a  good  title  can  be  made,  and  if  so,  at  the  request 
vf  other  party,  to  inquire  when  the  seller  showed  a  title. 
This  rule  appears  to  be  entirely  free  from  objection. 

Whoi  die  title  is  referred  to  the  Master  upon  motion, 
ttid  the  report  is  against  the  title,  the  defendant  may  move 
to  ^smiss  the  bill  with  costs,  and  the  Court  can  make  the 
order^ without  setting  down  the  cause  {g). 

Where  the  purchaser  has  been  a  long  time  in  possession 
of  the  estate,  and  of  the  abstract,  without  objecting  to  the 
titfe,  a  specific  performance  will  be  decreed  at  once  with- 
out a  reference  as  to  the  title  (li). 

A  new  practice  has  sprung  up,  by  which  certainly  sdme 
suits  have  been  quickly  disposed  of,  biit  which  has'been  a 
greft  surprise  upon  many  parties.  I  allude  to  the  practice 
of  ordering  a  purchaser  in  possession  of  the  estate  upon 
motioii  to  pay  the  purchase  money  into  Court.  This,  under 
jqpecial  circumstances,  has  even  been  done  before  answer  (t) ; 
bat  the  purchaser  has,  in  some  cases,  had  the  option  to 
ptjr  the  moneyi  or  ^ve  up  possession  (J) ;  in  others,  an 
ooonpation  rent  has   been  set,    deducting   interest    on 

(f)HydeiD.Wroughton,3  Madd.  (t)  Dixon  r.  Astley,  1  Mer.  133. 

W.    See  Anon.  3  Madd.  495.  See  Burroughs  v.  Oaklej,  1  Mer. 

{gi  Walters  v.  Pyman,  19  Ves.  52.  376. 

351;  Whitcomb  v,  Foley,  V.  C.  (J)  Clarice  r.  Wilson,  15  Ves. 

1821,  MS.  317 ;  Smith  r.  Lloyd,  1  Madd.  83 ; 

%  Fleetwood  v.  Green,  15  Ves.  Morgan  v,  Shaw,   2  Mer.   ISS  ; 

i'a.SO^;  Margravine  of  Anspach  Wickham  v,  Everest,  4  Madd.  53. 

«Noel,  1  Madd.  310. 

the 
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the  deposit  (A);    and,    in  others,  a  receiver  has  been 
appointed  (/). 

This  rule  has  been  adopted  where  the  possession  has 
been  given  under  a  mutual  apprehension  that  the  tide  could 
be  immediately  made  good  (m) —  where  the  purchaser  had 
a  sort  of  mixed  possession  with  the  vendor,  and  had  paid 
part  of  the  purchase  money,  was  insolvent,  and  had  at- 
tempted without  effect  to  sell  the  estate  (n) — where  the 
purchaser  approved  of  the  title  and  prepared  ^conveyances 
and  then  raised  objections  (o) — where  the  purchaser  had_ 
been  guilty  of  laches,  and  cut  underwood  (p).     Even  i 
a  case  where  it  appeared  on  the  hce  of  the  abstract,  tha 
the  title  was  bad,  but  the  purchaser  had  sold  and  conveye<=id 

the  estate  to  another  purchaser  (^).  So  where  from  circum «- 

stances  an  acceptance  of  the  title  was  inferred  (r 
where  a  time  was  fixed  for  pa3anent  of  the  purchase  mone; 
by  instalments,  and  the  propertyjwasa  cofl/»iiw(*). — In 
these  cases  the  rule  has  been  applied,  and  if  the  estate  1?  ^ 
sold  under  a  decree  ^  the  purchaser,  ifhe  enters  into  possessiorr-^ 
will  be  compelled  to  pay  his  purchase  money  into  Cooi^Hr^ 
unless  he  entered  with  the  express  consent  of  the  Court  C-  J), 

{k)  Smith  r.  Jackson,  1  Madd. 
618 ;  Smith  v.  Llojd,  1  Madd.  83. 

(/)  Hall  o.  JeakiDaoD,  2  Ves.  and 
Beam.  125.  See  Clarke  v.  Elliott, 
1  Madd.  606. 

(m)  Gibson  v.  Clarke,  1  Ves.  and 
Beam.  500.   See  1  Madd.  607. 

(n)  Hallv.Jenkin8on,2Ve8.  and 
Beam.  125. 

(p)  Watson  V,  Upton,  Coop.  92,  n. 
But  see  Bonner  v.  Johnston,  1  Mer. 
366 ;  and  see  Crutchley  v,  Jeming- 
ham,  2  Mer.  502  ;  Fournier  v.  Ed- 
wards, T.  T.  1819,  V.  C.  The 
deeds  were  executed,  and  an  apph- 
cation  was  made  for  the  completion 
of  the  purchase,  but  the  purchaser 


had  not  the  money.    The 
was  made  upon  tlite  answer, 
which  the  defendant  claimed 
pensation  for  some  charges. 

(,p)  Burroughs  v.  Oakley,  1  liAcr. 
52,  376 ;  Dixon  v.  Astley,  1  N^er. 
133,  378y  n.;  Bradshaw  v.  Bnuf- 
shaw,  2  Mer.  492. 

iq)  Brown  v.  Kelty,  L.  I.  HsU, 
July  1816,  MS. 

(r)  Boothby  v.  Walker,  1  Msdd. 
197 ;  and  see  Smith  v.  Uoyd,  1 
Madd.  83. 

(«)  Buck  V.  Lodge,  18  Ves.  450. 

(0  Anon.  L.  I.  HaU,  16  July 
1816,  MS. 

But 
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But  where  the  sale  is  not  by  the  Court,  and  the  seller 
18  thought  proper  to  put  the  purchaser  into  possession 
th  an  understanding  between  them,  that  he  shall  not  pay 
I  money  until  he  has  a  title,  the  purchaser  cannot  be 
Qed  upon  to  pay  the  money  into  Court  in  this  summary 
ty  (u\  nor  .can  the  payment  be  compelled  where  the 
odor  gives  possession  without  stipulation  (v)y  or  the  pur- 
aser  was  in  possession  under  another  title,  before  the 
ntract  (w) ;  or  the  possession  was  given  independently 
the  contract,  and  the  seller  has  been  guilty- of  laches  (d% 
Iwugfa  in  such  cases  the  purchaser  may  make  himself 
ble  to  the  demand,  by  dealing  improperly  with  the 
tatey  e.g.  cutting  trees,  or  selling  it  to  another  person  (j/). 
Peiliaps  two  simple  rules  may  be  deduced  from  the 
laes :  I8t  Where  the  possession  is  not  taken  under  the 
mtracty  cxr  is  consistent  with  it,  and  the  purchaser  has  not 
salt  improperly  with  the  estate,  the  cause  must  take  its 
gular  course. 

Bat  2d,  If  the  possession  by  the  purchaser,  without  pay- 
ent  of  the  money,  is  contrary  to  the  intention  of  the 
iitieSy  or  is  held  according  to  it,  but  the  purchaser  has 
[ercised  improper  acts  of  ownership,  for  example,  cutting 
mlbery  by  which  the  property  is  lessened  in  v^ue,  or 
efliiig  the  estate,  by  which  the  first  seller's  riennedy  is 
omplicated  without  his  assent ;  in  such  cases,  the  Court 
riD  interpose  and  compel  the  purchaser  to  pay  the  pur- 
hue  money  into  Court. 
Where  the  sum  is  large,  the  Court  has  alloiived  a  long 

(fi)  Gib0on  v.  Clarke,  1  Ves.  and  W  Fox  v.  Birch,  1  Mer.  105. 

Bem.  500.  (y)  Cutler  v.  Simons,  2  Mer. 

W' Clarke  v.  Elliott,  1  Mad.  606.  103 ;  Bramby  v.  Teal,  3  Madd.  21P ; 

(»)Freebody    v.   Perry,  Coop.  Gill  v.  Wataon,  tWrf.  225. 

^1  >  Bonner  f.  Johnston,  1  Mer. 
360. 

day, 
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(lay,  for  instance,  three  monthsforpaymentof  the  money  (x); 
and  under  proper  circiunstanceSy  the  time  will  be  en- 
larged (a). 

Although  the  defendant,  by  his  answer,  put  in  issue  m 
objection  to  the  title,  and  both  parties  examine  witnesses 
to  the  point  before  the  hearing,  yet,  upon  a  referimce  4o 
the  Master,  both  sides  may  produce  further  evidence 
before  him  (4). 

If  the  seller  has  vested  in  him  legally,  or  equitably^  all 
the  interest  in  the  estate,  it  cannot  be  objected  to  the  ifafk 
ter's  report  in  favour  of  the  title,  that  the  legal  estate,  is  oat- 
standing,  although  in  a  lunatic,  against  whom  no  oommis- 
sion  has  issued.  The  vendor  has  the  power,  provided  he 
will  take  the  means  necessary  for  the  purpose,  of  mioRg 
a  good  tide.  If  he  neglect  this,  the  question  will  pro* 
perly  arise  when  the  Master  comes  to  setde  the  convey- 
ance (c). 

Where  an  estate  is  sold  in  lots  to  different  perscHiiy  die 
vendor  cannot  include  them  in  one  bill,  for  each  parfef^s 
case  is  distinct,  and  must  depend  upon  its  own  pecoUar 
circumstances,  and  there  must  be  a  distinct  bill  upon  e«di. 
contract  {d).  In  demurring  to  a  bill  against  distinctpll^ 
chasers,  as  multi£Etrious,  the  defendants  need  not  dssf 
combination  (e),  although  that  was  formerly  deemed  SMlfc* 
tial(/). 

(z)  Townshend    v.  Townshend,  (c)  Berkeley  v.  Daoh,  16  Vis> 

L.  L  Hall,  March  3,  ISlZy  Master  jun.  SSO. 

of  the  Rolls  for  the  Ld.  Chan.  MS.  (d)  Rayner  v.  JaHao,  S  Bick 

(a)  Brown  v.  Keltj,  Michaelmas  677 ;  Brookes  v.  Lord  WhitPOftti 

Term,  1S16,  MS.,  the  Vice-Chan<  1  Madd.  86. 

cellor  for   the  Lord  Chancellpr;  (0  Brookes  o.Whitworth,llIiiL 

Townshend  v.  Townshend.  86. 

(6)  Vancoaver  v.  Bliss,  11  Yes.  (/)  Bull  v.  AUen,  Bonb.  0P« 
jun.  458* 

If 
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mrcbaser's  defence  to  a  bill  for  a  specific  perform-' 
merely  on  the  want  of  title  in  the  vendor,  he 
lepend  on  his  answer,  and  not  to  file  a  cross-bill 
le  Agreement  delivered  up ;  because  the  vendor 
no  use  of  the  contract  if  he  have  no  title  (g). 
icliaser  should  not  make  the  stewards  or  receivers 
idoor  parties  to  his  bill  for  a  specific  performance; 
ngli,  as  we  h^ve  already  seen,  the  vendor  is 
i  trustee  for  the  purchaser,  yet  this  rule  does  not 
'iAe  agents  of  the  vendor  (h). 
'■  fte  plaintiff,  in  a  bill  for  a  specific  performance, 
(ore  his  agreement,  as  laid ;  but  the  defendant, 
Jwtte  agreement  to  be  different,  offers  to  perform 
Ij^  tile  agreement  which  he  represents,  the  Court 
olrflie  agreement  as  proved  by  the  answer,  with- 
wMBj  although  the  plaintiff  should  wish  to  have 
fiflmissed  (i),  if  the  Court  think  the  defendant 
9  a  specific  performance  (J), 

m 

a  plaintiff  insist  upon  a  particular  construction 
Act,  and  the  Court  decides  against  him,  he  will 
lofwed  a  specific  performance  according  to  tiie 
Km  against  which  he  has  contended.  It  is  not 
lie  of  a  plcuntiff  calling  upon  the  Court  to  con- 
Iteecute  an  agreement,  according  to  the  true 
;  suggesting  that  which  he  conceives  to  be 


fchaser  have  recourse  to  equity,  and  it  appear 
fender  has,  since  the  filing  of  the  bill,  sold  the 
another  person,  the  Court  will,  it  has  been  deter- 

II V.  Barrow,  1  Ves.  jun.         (J)  Higginion  v.  Clowes,  15  V«, 

juD.  516. 
luiara  v.  WiUiams,  6         W  Clowes  v.  Higgiuson,  1  Ves- 
^  and  Beam.  524. 

p.  Clayton,  13  Ves.  jun. 

V  mined. 
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mined,  refer  it  to  a  Master,  to  inquire  what  damage  th^ 
purchaser  has  sustained ;  and  the  sum  which  shall  be  foun^ 
due,  together  witli  costs,  will  be  directed  to  be  paid  t^ 
him  (/).  Equity,  however,  cannot  give  the  purchaser  an 
compensation,  where  he  files  a  bill  to  have  the  contra^ 
delivered  up  on  account  of  the  defective  tide  of  the  vender : 
But  he  will  obtain  a  decree  for  delivering  up  of  the  i 
tract,  without  prejudice  to  his  remedy  at  law  for 
of  it  (m). 

In  a  recent  case,  upon  a  specific  performaiKe,  ?!^l^^i% 
Lord  Eldon  refused  to  direct  an  issue  or  an  inquiry  be* 
fore  the  Master,  with  a  view  to  damages,  his  .Lordship 
said,  that  the  plaintiff  must  take  that  remedy,  if  he  chooses 
it,  at  law.     In  Denton  v.  Stewart,  the  defendant, lu^i  it 
in  his  power  to  perform  the  agreement,  and  put  it  out  of 
his  power  pending  the  suit.     The  case,  if  it  was  not  to  be 
supported  upon  that  distinction,  was  not  according  t9  the 
principles  of  the  Court  (w). 

In  a  late  case  (o),  where  a  seller  had,  after  a  captjOiCt 
for  sale,  sold  at  an  advance  to  another  person,  the  bill  filed 
by  the  first  purchaser,  prayed,  that  if  the  second  purcl^a^ 
bought  without  notice,  the  seller  might  account  tq.the 
plaintifif  for  the  advanced  price.  It  was  not  necess^lj  to 
decide  the  point;  but  Lord  Eldon  observed,  that  the 
estate  by  the  first  contract,  becoming  the  property  of  the 
vendee,  the  effect  was  that  the  vendor  was  seised  as  a 
trustee  for  him ;  and  the  question  then  would  be>  ^l^e^ 
the  vendor  should  be  permitted  to  sell  for  his  own  2^npr 
tage  the  estate  of  which  he  was  so  seised  in  tru^  0^ 

(/)  Denton  r.  Stewart,   1   Cox,         (m)  Gwillim  r.  Stone^  14  Vn» 
258  ;  1  Ves.  jun.  329  ;  17  Ves.jun.     jun.  128. 

276,  cited;  Reg.   Lib.   A.  1785,         (n)  Todd  r.  Gee,  17Vc8.jon- 
fol.  552,  717  ;   svpra,  p.  102,  n.;       273  ;  Blore  v,  Sutton,  3  Mer.  237* 
Greenway  r.  Adams,  12  Ves.jun.         (0)  Daniels  v,  Davison,  16 V^** 

3Q5-  jun.  249.  . 

stool* 
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knild  not  be  considered  as  selling  it  for  the  benefit  of 
Utf  person  for  whom,  by  the  first  agreeritteht,  he  became 
nstee,  and  therefore  liable  to  account.  The  ultimate 
icinon  was,  that  the  first  purchaser  was  entitled  to  a  spe- 
fi6  performance  against  the  seller  and  the  second  pur- 
laser,  the  latter  being  considered  to  take  subject  to  the 
jtHff  of  the  first  purchaser,  to  have  a  conveyance  of  the 
rttle  at  the  price  which  he  agreed  to  pay  for  it  (p). 

It  may  here  be  observed,  that  if  an  exception  taken  to  a 
sp6rt,  that  a  good  title  cannot  be  made,  be  overruled, 
le  tenioT  should  obtain  an  order  for  the  exception  to 
tfiMl  brer ;  as,  if  disallowed,  it  would  appear  lipoh  record 
Ml  a  g6od  title  could  not  be  made  (q). 

If  the  atffitract  be  not  delivered  in  time  or  objections 
rise  to  the  title,  the  vendee  may  bring  an  action  at  law 
IT  noii-perfoiinance  of  the  agreement,  in  which  case  the 
endoir's  remedy  (if  he  can  insist  on  the  contract  being 
>eeifically  performed)  is  to  file  a  bill  for  a  specific  per- 
Mttttocis,  and  an  injunction  to  restrain  the  proceedings  at 
f# ;  and  thfe  vendor  may  file  his  bill  for  a  performance 
t^^eckj  although  the  vendee  may  have  recovered  his 
^pOfiit  at  law.  If  an  injunction  be  granted,  the  Court 
rffl  tUit  dissolve  it,  without  the  Master's  report  as  to  the 
ifl*i  Wliere  the  action  is  brought  on  the  ground  of  want 
fftilie(r). 

If  a  purchaser,  upon  a  bill  being  filed  for  a  specific  per- 
tohaanee,  pay  the  purchase  money  without  putting  in  an 
tittwer,  and  afterwards  discover  that  a  fraud  was  com- 
ttahed  in  the  sale,  he  is  not  precluded  from  bringing  an 
•cfion  for  damages,  if  he  come  recently  after  discovery  of 
4fc  deception  {s). 
Where  the  purchaser  has  paid  any  part  of  the  purchase 

00  17  Vcs.jun.  433.  (s)  Jendwine  r.  Slade,   2  Ef^p. 

(9)  See  r  Ves.  jun.  567-  Ca.  257. 

(O  Church  r.  Legeyt,  1  Pr.301. 

p  2  money 
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money^  and  the  seller  does  not  complete  his  engagement, 
so  that  the  contract  is  totally  unexecuted,  he,  the  pur- 
chaser, may  affirm  the  agreement,  by  bringing  an  actioa 
for  the  non-performance  of  it,  or  he  may  elect  to  disaffinn 
the  agreement  ab  initioy  and  may  bring  an  action  for  money 
had  and  received  to  his  use  (<). 

In  this  latter  action,  however,  the  plaintiff  cannot  recover 
more  than  the  money  paid,  although  the  estate  has  riaen 
in  value ;  while,  on  the  other  hand,  it  may  perhaps  be 
thought,  that  if  the  estate  has  experienced  a  dimiiiutiofi 
in  value,  lie  can  only  recover  the  damages  he  sust^iiied 
by  the  estate  not  being  conveyed,  that  being  the  c^ily 
money  retained  by  the  defendant  against  conscience;  and 
therefore  the  plaintiff,  ex  aquo  et  bonOy  ought  not  to  recover 
any  more  (w). 

The  right  to  disaffirm  the  agreement  is,  in  some  cawfl^ 
of  great  importance.  Thus,  if  an  agent  enter  into  an 
agreement  on  behalf  of  his  principal,  but  on  the  fiM:e  of 
the  agreement  the  agent  appears  to  be  the  real  purchaser, 
and  is  so  considered  by  the  vendor,  the  principal  caonoty 
at  law,  it  seems,  enforce  the  observance  of  the  agreemcnty 
nor  will  he  be  liable  for  non-performance  of  it  But  if  tbe 
purchaser  actually  pay  the  deposit,  although  through  tke 
medium  of  his  agent,  and  the  vendor  does  not  cofloq;^ 
his  engagement,  so  that  the  contract  is  rescind^bl^ /he 
himself  may  maintain  an  action  for  recovery  of.ljhc 
deposit,  which  will  be  considered  as  money  rec^y^  ^ 
the  vendor  to  the  use  of  the  real  purchaser  {x).    ..    ,^  j.  , ; 

Where  a  purchaser  rests  his  action  on  a  defe^ct^i^.A^ 

(0  See  2  Burr.  1011;   Farrtr  lA.  1010,  cited,  and  Str.  406  ;S.C. 

V.  Nightingale,  2  Esp.  Ca.  639;  Dale  v.  StolUt,  4  Bvnu  ^2158,  l^ 

Hunt  V.  Silk,  5  East,  449 ;  Squire  qu,                                       xk. 

V.  Tod,  1  Camp.  N.  V.  293.    See  (j)  Duke  of  Norfolk  ©.  Wortkf, 

Levy  V.  Haw,  1  Taunt.  ^5.  1  Camp.  Ca.  337.    See  fiddtt  <- 

(tt)  See  Moses  v.  MTarlau,  2  Read,  3  Gampb*  Ca.  338.  . 
Burr.  1005  ;    Dutch  r.   Warren, 

tide, 
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5,  it  is  not  sufficient  to  show  that  the  title  has  been 
med  insufficent  by  conveyancers,  but  he  must  prove  the 
ilmdCy)- 

f  lie  succeed  in  proving  the  title  bad,  he  will,  according 
9ie  counts  upon  which  he  recovers,  obtain  a  verdict 
ler  for  his  deposit,  or  for  damages,  which  in  most  cases 
old  be  regulated  by  the  amount  of  the  deposit. 
f  he  declare  on  the  common  money  counts,  he  of  course 
not  obtain  any  damages  for  the  loss  of  his  bargain ; 
.  even  if  he  affirm  the  agreement  by  bringing  an  action 
nbn-performance  of  it,  he  will  obtain  nominal  damages 
f4oT  the  loss  of  his  bargain  (z),  because  a  purchaser  is 
entitled  to  any  compensation  for  the  fancied  goodness 
tt8  bargain  which  he  may  suppose  he  has  lost,  where 
vendor  is,  without  fraud,  incapable  of  making  a  title. 
Ind  in  a  late  case  (a),  where  an  auctioneer  who  had  ad- 
ided  some  money  on  an  estate,  sold  it  by  auction  after 
afafhority  from  his  principal  had  expired,  and  the  prin- 
iTreltised  to  confirm  the  sale,  the  Court  of  Common 
S8,  in  an  action  brought  by  the  purchaser,  in  which  he 
tfefed  on  the  agreement,  and  for  money  had  and  re- 
red,  &c,  would  not  allow  him  damages  for  the  loss  of 
bargain,  although  it  was  proved  that  the  estate  was 
rtfi  neaily  twice  the  sum  which  he  gave  for  it. 
Vor  in  a  case  of  this  nature  is  a  purchaser  entitled  to  any 
opensation,  although  he  may  be  a  loser  by  having  sold 
;  of  the  funds,  which  may  have  risen  in  the  mean  time, 
anue  he  had  a  chance  of  gaining  as  well  as  losing  by  a 
dnation  of  the  price  (b). 

(j)  Camfi^  r.  Gilbert,  4  Esp.  (a)  Bratt  v.  Ellis,  MS.  Appen- 

u  511,  dix ,  No.  7 ;  and  tee  Jones  v.  Dyke, 

W  Fhiiean     v.    Thornhill,    2  MS.  Appendix,  No.  8. 

•ebt  1078  ;  and  see  3  Bos.  and  (6)  Flureau    r.    Thorahill,    2 

>>•  1^7.    See  Brig's  case,  Palm.     Blackst.  1078. 
4. 

P  r*  But 
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But  a  purchaser  is  entitled  to  interest  on  his  deposit  (c)  ; 
and  if  the  residue  of  the  purchase  money  has  been  lying 
ready  without  interest  being  made  by  it,  he  is  entitled  to 
interest  on  that  (rf).  Where  the  plaintiff  recovers  under 
a  special  count  on  the  original  contract,  which,  we  have 
seen,  affirms  the  agreement,  interest  will  be  given  as  part 
of  the  damages  for  non-performance  of  the  agreement: 
where  he  recovers  under  a  count  for  money  had  and  re- 
ceived, which  disaffirms  the  contract,  and  to  which  is  mostly 
added  a  count  for  interest,  it  may,  it  should  seem^  be  fe> 
covered  as  damages  sustained  by  the  plaintiff,  by  reason 
of  the  money  having  been  withheld  from  him.  If,  bow^ 
ever,  the  original  contract  is  void,  as  if  it  be  a  paroi  agree- 
ment for  the  sale  of  lands,  the  purchaser,  it  seems,  can 
only  recover  his  deposit  in  an  action  for  money  had  and 
received,  and  will  not  be  allowed  interest  (e). 

Where  the  plaintiff  declares  on  the  original  contract,  and 
lays  the  expenses  incurred  in  investigating  the  title,  &c.  tf 
special  damages,  he  will  be  entitled  to  recover  them  m 
such(/).  In  one  case  Lord  EUenborough  threw  out 
a  doubt  upon  this(^);  but  in  a  subsequent  case  befoie 
his  Lordship,  in  which  Gibbs,  C.  J.  then  at  the  bar,  was 
counsel  for  the  vendor ;  the  defendant,  a  purchaser,  ob- 
tained a  verdict  for  his  deposit  with  interest,  and  the  eis 
penses  of  investigating  the  title,  without  argument,  it  beiag 
admitted,  that  the  title  was  defective  (^) :  in  a  still  later 


(c)  See  ch.  10,  infra. 

(d)  Fhireau  v.  Thorahill,  ubi 
mp. 

(e)  Walker  v.  Constable,  1  Bos. 
and  Pull.  300.  In  this  case,  how- 
ever, the  rale  was  laid  down  gene- 
rally, that  interest  could  not  be  re- 
covered in  an  action  for  money  had 
and  received ;  and  see  Tappenden 
f « RaadaU,  2  Bos.  and  Pull.  472, 


sed  qu. ;  and  see  ch.  10,  infra. 

(/)  Flureau  v.  Thombill,  «!• 
sup. ;  Richards  v.  BartoB,  If.fi^i* 
Ca.  208 ;  Bratt  v.  Ellia,  Jonei  v. 
Dyke,  A  pp.  Nos.  7  and  •8«   , 

ig)  Canifield  v.  Gilbert,  4.  jl#p« 
Ca.  221, 

(fi)  Turner  v.  Beai^^if^  ^^ 
Guildh*  cor.  Xiord  EUenbofoipglby 
C.J.  2d  June  1806,  MS. 

case. 
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case,  they  ivere  also  recovered  by  a  purchaser  (t)  ;  and 
diere  are  other  cases  not  reported  in  which  I  am  told  such 
expenses  have  been  recovered.  If  the  rule  were  other- 
wise, it  would  induce  many  person^  upon  speculation  to 
offer  an  estate  for  sale,  knowing  the  title  to  be  bad ;  and 
yet,  in  a  late  case  at  7iisi  prinsy  Mansfield,  C.  J.  held,  that 
the  purchaser  was  not  entitled  to  recover  back  the  expenses 
of  investigating  the  title  (k). 

But  clearly  the  expenses  cannot  be  recovered  under  a 
count  for  money  had  and  received ;  and  Lord  EUenborough 
has  decided  that  tliey  cannot  be  recovered  under  a  count 
for  money  paid,  &c.  to  the  defendant's  use,  as  the  money 
is  expended  for  the  purchaser's  own  satisfaction  as  to  the 
title  which  he  is  about  to  take  (/). 

Where  a  vendee  brings  an  action  on  account  of  the 
agreement  not  having  been  completed,  he  will  be  com- 
peOed  to  give  the  vendor  a  particular  of  every  matter  of 
%ct  which  he  means  to  rely  upon  at  the  trial,  as  having 
been  a  cause  of  his  not  being  able  to  complete  the  purchase ; 
hut  he  18  not  bound  to  state  in  his  particular  any  of  the 
objections  in  point  of  law  arising  upon  the  abstract  (m). 

But  where  no  particular  has  been  obtained,  the  plaintiff 
ii  not  cdnfined  to  the  objections  which  he  may  have  stated 
to  the  defendant,  but  may  take  advantage  of  any  other, 
which  may  entitle  him  to  recover  as  for  breach  of  the 
agreement  {n). 

To  entitle  a  vendor  to  sustain  an  action  for  breach  of 

(t)   Khtland     v.    Pounsett,     2  rities,  appears  to  have  been  put  on 

Tamt.  145  ;  see  p.  146.  the  statute  of  Elizabeth. 

(*)  Wilde  v.  Fort,  4  Taunt  334.  (/)  Camfield  «.  Gilbert,  4  Esp. 

Note,  the  C.  J.  also  ruled,  that  in*  Ca,  221* 

tereittMi  the  deposit  is  not  recover-  (m)  Collet  v.  Thomson,  3  Bos. 

^fcble,  which   is  contrary  to  other  and  Pull.  246. 

*utIioriti6i ;  and  too  large  a  con-  (ft)  Squire  v.  Tod,  1  Camp.  Cas. 

*^^wtioii,  according  to  other  antho-  29d« 

p  4  contract, 
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contract,  it  has  been  said,  that  he  must  show  what  title  he 
has ;  it  not  being  sufficient  to  plead  that  he  has  been 
always  ready  and  willing,  and  frequently  offered  to  make 
a  title  to  the  estate  (p).    In  a  late  case  (p),  however,  where 
a  vendor  averred,  that  he  was  sdsed  in  fee,  and  made*  a 
good  and  satisfactory-  title  to  the  purchaser  of  the  eafate, . 
by  the  time  specified  in  the  conditions  of  sale,  it  wa9  held . 
sufficient,  and  that  it  was  not  necessary  for  him  to  show 
how  he  deduced  his  title  to  the  fee.  And  the  Court  seemed 
of  opinion,  in  opposition  to  the  prior  cases,  that  n  vendor 
need  not  display  his  whole  title  on  the  record.   This  deci- 
sion, without  working  an  injustice,  will  in  most  cases  render 
it  unnecessary  to  load  the  pleadings  with  the  title  of  the 
vendor. 

But  even  if  the  ^itle  is  set  out,  ^et  the  executkm  of  the 
tide-deeds  need  not  be  proved,  because  that  is  never  re- 
quired of  a  vendor  (7).  This  was  decided  by  Lord  Kenym 
at  nisi  prius.  To  prove  the  plaintiff's  tide  to  a  right  of 
way  sold,  the  deeds  were  produced ;  and  it  was  objected, 
that  the  deeds  themselves  should  first  be  made  evidence^ 
by  producing  the  subscribing  witnesses.  But  Lord  Ken* 
yon  ruled  it  not  to  be  necessary.  He  said,  he  would  never 
allow  where  the  question  was  respecting  a  title^  that  the 
party  should  be  called  upon  to  prove  the  execution  of  aU 
the  deeds  deducing  a  long  title ;  that  it  was  never  men- 
tioned in  the  abstract,  or  expected  in  making  out  a  title  in 
any  case  of  a  purchase,  more  particularly  where  possession 
has  accompanied  them :  he  therefore  admitted  them  with* 
out  pi-oof  of  the  execution  (r).     In  a  late  case,  however. 


(0)  Philips   r.  Fielding,   2   H.  555 ;  2  Smith,  543 ;  and  imi 

Blackst.  123 ;  and  see  Duke  of  St.  Litt.  303,  b. 
Albans  v.  Shore,  1  H.  Black.  270 ;         (7)  Thomson  r.  Miles,  1  Esp. 

Luxton  r.  Robioson,  Dougl.  620.  Ca.  184. 

(^  Martin  V.  Smith,  0  East,         (r)  Thomsons.  MiW,  ifcii^. 

L^r 
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l)efore  Lord  C.  J.  Mansfield,  at  nisi  prius,  where  in  afi- 

sampsit  upon  an  agreement  to  purchase  a  leasehold  house, 

it  appeared,  that  the  plaintiff,  the  vendor,  was  the  third  or 

Ibnith  assignee  of  the  term ;  and  it  was  contended,  that  he 

need  only  prove  the  execution  of  the  last  assignment :  it 

was  ruled  otherwise ;  and  he  was  compelled  to  prove  the 

lease  and  all  the  mesne  assignments  (s).     Lord  Kenyon's 

decision  was  not  however  adverted  to ;  and  as  that  clearly 

coincides  with  the  practice  in  these  cases,  it  can  scarcely 

be  considered  as  overruled  (I). 

If  the  agreement  is  in  the  hands  of  one  of  the  parties, 
or  his  attorney,  equity,  in  case  a  bill  is  filed,  will  compel  it 
to  be  delivered  up  to  the  other  party,  in  order  that  it  may 
be  stamped  (t).  So,  in  case  of  an  action,  if  only  one  part  of 
the  agreement  has  been  executed,  the  party,  in  whose  pos- 
session it  is,  shall  be  compelled  to  produce  it  to  the  other 
party  (u).  And  if  there  are  even  two  parts,  but  one  only  is 
stamped,  the  party  having  the  unstamped  part  may  give 
secondary  evidence  of  the  contents  of  the  agreement,  if 
the  other,  after  notice,  refuse  to  produce  the  stamped 
part(x). 


Where  a  contract  is  not  completed  merely  on  accoimt 
of  objections  to  the  tide,  and  the  vendor  thinks  his  title 
good,  he  seldom  has  recourse  to  equity,  but  brings  an 
action  at  law  for  non-performance  of  the  agreement. 

« 

(<)  Crosby  t^-  Fercy,  iCamp.  157;  King  v.  kiDg»t^.6<)a;  Street 

^W.''-  V.  Browiiy  1  Mat^.610. 
(0  SifiVy  p.  75.  (x)  Garnons  r.  Swift,  1  Tftont . 

W  VbOief'v.  Pdrter,  1  taunt.  507.    See  Waller  v,  HorsfaU^  1 

;  Biteman  v.  Philips,  4  Taunt  Camp.  Ca.  501. 

t  ■ 

•I  '     « 

(^  The  jen^fu  coooi^  f^M  Nash  v.  Turner,  1  Eap.  Ca.  217 ;  but 
'^^Q<fieM,  C«  J.  thought  that  it  did  not  apply. 

It 
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It  becomes  therefore  material  to  consider,  whether  courts 
of  law  can  take  cognizance  of  equitable  objections  td  a 
title ;  because,  if  they  cannot,  a  purchaser  should  in  -such 
cases  file  a  bill  in  equity :  he  might  otherwise  be  comr 
pelled  to  pay  damages  for  not  accepting  a  title,  which^ 
although  good  at  law,  might  be  invalid  in  equity. 

The  action  which  a  vendor  must  bring,  being  founded 
upon  the  equitable  circumstances  of  the  case  between  A& 
parties,  it  seems  that  a  court  of  law  may  in  such  action 
take  cognizance  of  equitable  objections  to  a  tide ;  and  if 
there  were  any,  ought  not  to  permit  the  plaintiff  to  recover. 

In  a  recent  case  (y),  the  Court  of  B.  R.  would  not  permit 
the  assignees  of  a  bankrupt  to  recover  money  from  his  tnw- 
tees,  because  the  deed  by  which  the  ti*usts  were  created^ 
although  perhaps  void  at  law,  would  probably  be  reslbcked 
and  set  up  again  by  a  court  of  equity.     The  Cour^  I  am. 
informed,  said  they  would  not  permit  the  assignees  to  re- 
cover, as  it  would  be  to  no  purpose.     It  would  be  merdy 
driving  the  trustees  to  the  other  side  of  the  hall,  where 
they  would  most  likely  regain  the  property.     This  case 
seems  in  point ;  the  same  observation  would  apply  to  a 
vendor  endeavouring  to  obtain  the  purchase  money  where 
there  were  equitable  objections  to  his  title :  the  Court 
would  naturally  say,  cui  bonoj  when  the  purchaser  cas 
compel  you  to  repay  it  in  equity  ? 

Lord  Kenyon  held,  that  a  court  of  law  could  not  enter 
into  equitable  objections  to  a  title  where  the  purchaser  is 
plaintiff  (z) ;  but  Lord  Alvanley  (a)  decided,  that  if  a  pur- 
chaser would  be  liable  in  equity,  he  is  entitled  to  recover 
his  deposit  at  law.  The  last  case  is  certainly  a  very  stroi^ 
authority,  because  no  judge  sitting  in  a  court  of  law  couM 

(y)  Shaw  t\  Jakeman,  4  East,      Rep.  516. 

201.  (a)  Elliott  V.  Edwar^  3  B«». 

(z)  Allpaas  v.  Watkins,  S  Term     and  PulL  ISl. 

be 
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i  averse  than  Lord  Avanley  was^  to  assume  any 
)  jurisdiction  (&).  His  decision  has  been  followed 
snt  case,  which  has  set  the  point  at  rest  (c).  Lord 
bbs  said,  that  the  question  was,  whether  the  cent- 
re merely  for  a  good  tide,  or  for  a  legal  and  equita- 
.  Now  the  words  of  the  condition  were,  that  a 
le  dioidd  be  made  out  at  the  vendor's  expense, 
la  the  meaning  of  that  be,  except  that  there  shall 
od  tide  both  at  law  and  in  equity  ?  The  vendor, 
^  not  having  made  out  a  good  equitable  title,  the 
on  the  part  of  the  defendant  is  broken.  It  is  true 
ape  in  a  court  of  law,  but  we  are  on  the  question 
die  contract  have  been  complied  with.  Accord- 
ie  driendant's  doctrine,  if  an  estate  be  devised  to 
A  (in  trust yb;*]  C,  it  might  be  sold  by  A  and  B  only, 
ey  could  give  a  legal  title  to  it  without  the  concur- 
'  CI  And,  if  this  principle  were  to  be  followed  up, 
ndant  might  bring  an  action,  for  the  remainder  of 
shnse  money.  The  rest  of  the  Court  concurred 
s  opinion,  Mr.  Justice  Chambre  observing,  that 
u  no  reason  why  questions  respecting  equitable 
old  not  come  incidentally  before  a  court  of  law. 
«  quitting  this  subject,  it  must  be  remarked,  that  in 
hUs  for  purchase,  the  covenant^  are  construed  ac- 
to  the  intent  of  the  parties ;  and  they  are  therefore 
Donsidered  dependent,  where  a  contrary  intention 
I  appear  (rf),  (I).  The  true  rule.  Lord  C.  J.  Mans- 
field, 

Joknson  v.  Johnson,  3         (cQ  As  to  where  covenants  ars 

Ml.  162.  precedent,  and  where  dependent, 

iwly  V.  Robins,  1  Marsh,  see  Mr.  Serjeant  Williams's  note  (4) 

lunt  625.  to  1  Saund.  320. 


tforria  v.  Knight,  T.  2  Jac.  II.  B.  R.  there  were  mntnal  cove* 
e  agreed  to  pay  a  sum  of  money  fer  a  lease  for  years ;  the  other 

covenanted 
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field,  in  a  late  case  (e),  said,  was,  that  it  is  not  the  employ- 
ment of  any  particular  word  which  determines  a  condition 
to  be  precedent,  but  the  manifest  intention  of  the  parties. 

The  old  law  was  certainly  in  favour  of  the  contrary  doc- 
tine  (/) ;  but  if,  as  Lord  Kenyon  observed,  the  Courts  were 
to  hold  otherwise  than  they  now  do,  the  greatest  inju^ce 
might  be  done ;  for  supposing,  in  the  instance  of  a  trader 
who  had  entered  into  a  contract  for  the  sale  of  an  estate, 
that  between  the  making  of  the  contract  and  the  final  exe- 
cution of  it  he  were  to  become  a  bankrupt,  the  vendee  might 
be  in  the  situation  of  having  had  payment  enfcMnced  firom 
him,  and  yet  be  disabled  from  procuring  the  property  for 
which  he  had  paid  {g). 

If^  therefore,  either  a  vendor  or  vendee  wish  to  oompd 
the  other  to  observe  a  contract,  he  immediately  makes  his 
part  of  the  agreement  precedent ;  for  he  cannot  proceed 
against  the  other  without  an  actual  performance  of  die 
agreement  on  his  part,  or  a  tender  and  refiisal. 

Thus  a  vendor  cannot  bring  an  action  for  the  porchaie 
money,  without  having  executed  the  conveyance,  or  offered 
to  do  so,  unless  the  purchaser  has  discharged  him  from  so 
doing  (A) ;  but  if  the  purchaser  give  a  bill  of  exchange^  or 
other  security,  for  the  purchase  money,  payable  at  acertsiD 
day,  he  must  pay  it  when  due,  and  cannot  resist  the  psy* 

(e)  Smith  v.  Woodhouse,  2  New  Glazebrook  v.  Woodrow,  S  Tcnn 

Rtp.  255.  SeeHavelock  v.  Geddes,  Rep.  566 ;  and  Heard  v.  WadhuDj 

IQ  £ast»  56S.  1  East,  619;  and  see  AmcoutVi 

(/)  8  Term  Rep,  370,  371.  Elever,  2  Kel.  B.  R.  159. 

(g)~See  Duke  of  St.  Albans  v.  (A)Jone6v.  Barkley,Doug^6S4; 

Shore,  1  H.  Black.  270;  Goodis-  Philips  v.  Fieldbg,  2  H.  Bbdc 

son  t.  Ittiim,  '4  Terai  Rep.  761 ;  123 ;  and  see  3  East,  443. 


.r 


covebanted  that  he  should  enter  in  twenty  days,  and  that  he  would  m^ 
a  demiae  thereof,  from,  &e.  and  the  plaintiff  brought  an  action  for  oob- 
payment  ctf  the  money  before  the  demise  made,  held  not  good,  for  tli* 
lease  is  the  consideration :  so  judgment  for  the  defendant  MS, 

mtsA 
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n  in  the  case  of  a  bill  of  exchange,  on  the  ground 
e  was  no  consideration  for  the  drawing  of  the  bill, 
die  seller  has  refused  to  convey  the  estate  accord- 
le  agreement.  But  he  will  have  his  remedy  upon 
ement  for  the  non-execution  of  the  conveyance  (i). 
€  other  hand,  a  purchaser  cannot  maintain  an  ac- 
iireach  of  contract,  without  having  tendered  a  con- 

and  the  purchase  money  (A:). 
BSt  position  has,  however,  been  rendered  doubt- 
ome  recent  dicta  of  the  judges  (/),  that  it  is  in- 

on  the  vendor  to  prepare  and  tender  a  convey- 
^bich,  as  a  general  rule,  certainly  seems  to  have 
1  when  the  simplicity  of  the  common  law  reigned, 
BBsion  was  the  best  evidence  of  title ;  but  upon 
Ams  of  estates  being  introduced,  which  were  un- 

0  the  common  law,  and  which  brought  with  them 
ifficulties  which  surround  modem  titles,  it  became 
Y  to  make  an  abstract  of  the  numerous  instru- 
tlatii^  to  the  tide,  for  the  purpose  of  subniitting 

purchaser  s  counsel ;  and  it  then  became  usual 
o  prepare  the  conveyance.  This  practice  has  con- 
ind  is  now;  the  settled  rule  of  the  profession :  the 
ndeed,  sometimes  departed  from,  but  this  seldom 
:eicept  in  the  country,  and  then  it  always  arises 
tm^nt,  or  express  stipulation. 
ite  case  (m),  this  point  came  disttnctly  before  the 
*  Exchequer,  and  it  was,  in  conformity  to  the  pre- 

Moggridge  V.  Jones,  14  3  Anatr.  S77 ;   Lord  Kenyon,  in 

^  3  Camp.  Ca.  3S ;  and  Heard  ti-  Wadham,  1  East,  627 ; 

k  Cox.  I  Marsh.  176.  and  Lord  Eldon,  in  Setop  v.  Slade, 

1  Eap.  C^  101 ;  ex  parte  7  Ves.  jun.  276. 

l^Atk.  147.  (m)  Baxter  v.  Lewis,  1  Forrest's 

LRos^yn,  in  Pincke  v.  Rep.  Excheq.  61 ;  and  see  MarfD  9. 

^.  C.  C.  332 ;   B(Iac-  $nuth,2  Smith,  543 ;  butseeStaodr 

B^ifi  Growsock  v.  Smithy  ley  v.  Henoington,  6  Taunt.  561. 

sent 
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sent  practice  of  the  profession,  decided,  that  the  purchaser^ 
and  not  the  vendor,  is  bound  to  prepare  and  tend!er  dte 
conveyance.  And  in  Webb  v.  Bettel  («),  the  same  rule 
was  expressly  recognized  by  Windham,  J.  and  denicfd  by 
MO  one.  He  said,  '^  that  where  a  person  is  to  execute 
a  conveyance  generally,  there  the  counsel  of  the  pun^iaser 
is  intended  to  draw  it,  and  then  the  purchaser  ought  to 
tender  it." 

It  is  settled,  that  if  a  conveyance  is  to  be  pret>afct#  at 
the  expense  of  purchaser,  he  is  bound  to  tender'  ik{0). 
Now  it  is  admitted  on  all  hands,  that  the  etpende  of  the 
conveyance  must  be  borne  by  the  purchaser^  if  Aefe  be 
no  express  stipulation  to  the  contrary.  Therefore^-  where 
there  is  no  such  stipulation,  the  purchaser  is  beniidio  tenf^ 
der  the  conveyance. 

Upon  the  whole,  notwithstanding  the  recent  dfeM  Id 

the  contrary,  as  the  precise  point  came  before  the  Coilttof 

^^  . 

Exchequer,  in  Baxter  v.  Lewis,  and  their  decision  aeotH^di 
with  the  untform  practice  of  conveyancers,  whiek  faiB  al* 
ways  met  with  the  greatest  attention  in  courts' of  justice  (p), 
we  may  perhaps  be  warranted  in  saying,  that  the  pti^- 
chaser,  and  not  the  vendor,  ought  to  prepare  and  fender 
the  conveyance. 

If  the  purchaser  is  required  by  the  agreement  to  prepait 
the  conveyance,  it  is  clear  that  the  vendor  may  nwiiiHlW 
an  action  or  file  a  bill,  without  tendering  a  conveyfitnce(g'); 
and  therefore,  to  prevent  all  doubt  on  this  point,  h  seeoi 
advisable  to  stipulate  in  the  agreement  or  conditions,  of 
sale,  that  the  conveyance  shall  be  prepared  by,  and  at  tlie 
expense  of,  the  purchaser.     A  purchaser  must,  howevcf> 

(ft)  1  Lev.  44.  (/?)  See  2  Atk.  20S ;   1  tefl» 

(o)  Seward  r.  Willock,  5  East,     Rep.  77^-,  Wilmot,218. 
19S«  (q)  Hawkins  v.  Kemp,  3  &^ 

4H). 

prepare 
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prepare  the  conveyance,  aldiough  it  is  merely  declared 
^lait  the  conveyance  shall  be  at  his  expense  (r)- 

But  although  a  purchaser  is  expressly  required  to  pre- 
i^ure  a'conveyance,  yet  if  a  bad  title  be  produced,  he  may 
paintain  an  action  for  recovery  of  his  deposit,  without  ten- 
leraog  a  conveyance  (^).  So  where  a  vendor  has,  by  sel- 
ing  the  estate,  incapacitated  himself  from  executing  a 
sonveyance  to  the  first  purchaser,  that  renders  further 
gpensft  ^d  trouble  on  his  part  unnecessary ;  and  he  may 
iccordingly  sustain  an  action  without  tendering  a  convey- 
inoe,  or  the  purchase  money  Q). 

Although  a  seller's  bill  for  a  specific  performance  be  dis- 
Qftsed,  yet  he  may  in  general,  still  bring  bis  action  at  law 
or  breach  of  the  agreement ;  an4  there  are  instance  of 
teUers  recovering  damages,  in  such  cases,  where  the  Court 
"efiues  its  interference,  and  yet  thinks,  that  the  seller  is 
»titled  to  enforce  his  contract  at  law  ;  it  is  usual  to  add  a 
|ecll^ation  to  the  decree,  dismissing  the  bill,  that  it  is 
ritfaout  prejudice  to  the  plaintiff's  remedy  at  law*  Where 
uch  a  declaration  is  i^ot  added,  equity  will  restrain  the 
eller  from  bringing  an  action  in  a  proper  case,  for  exam* 
lie,  where  the  bill  was  dismissed  because  the  seller  had 
ID  title  (u). 

Where  a  purchaser  is  let  into  possession,  on  a  treaty  for 
JlWchaqe^  he  does  not  become  tenant  to  the  seller ;  and  if 
ffae  aeller  cannot  make  a  title,  it  is  doubtful  whether  an  ac- 
tion will,  under  any  circumstances,  lie  against  the  pur- 
ch^^er.     It  is  settled  that  the  action  will  not  lie,  where  the 

(f^  Seward  v,  Willock,  5  East,  (t)  Knight  r.  Crockford,  1  Esp. 

19S.  Ca.  180.     See  Duke  of  St.  Albans 

(•)  Seward  r.  WiUock,  ubi  sup,;  v.  Shore,  1  H.  Black.  270. 

&•  P.  ruled  by  Lord  EUenborough,  (u)  M^Namara  v.  Arthur,  2  Ball 

C  J.  ia  Lowndes  V.  Bray,  Sitt.  after  and  Beat.  349. 
T.  T.  1810. 

occupation 
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occapation  has  not  been  beneficial  to  him  (r)/  htjclAd  die 
mere  protection  from  the  inclemency  of  the  iHriethd^,  tiid 
if  he  paid  the  money,  of  which  the  seller  might  hate  ieltDie 
interest,  ahhongrb  the  jury  cxprewly  find;  fliat  tlieHfalSfe  dT 
tiie  house,  during  Ae  occupation  of  the  purchaser/  ek€OSSk 
the  mterest  of  the  monciy  paid,  yet  the  sdll«i^«aiifi6('%l- 
cover  (y);  for  it  is  impossible  to  niake  the rfatei'b^'Ktl' 
depend  on  the  balance  of  loss  or  gain  ib  eai^  ti-aMftftMBiffr 
one  psdrty  must  take  back  his  money,  aAd  the  tttftMf  tflft 
back  his  house.  A  contract  cannot  ariseby  fMJpiiciNion'^jS^ 
law,  under  circumstances^  the  occurrence  OfwhigtfMMB^ 
of  the  {Murties  ever  had  in  their  contemplationi'^'^^"'''-  ■  --^ 
Biitas  the  possession  is  in  these  cases -taiMii^  fliifitg* 

with  the  aslant  of  the  seller,  an  ejecitiilent  %B^flM  "Be'' 

•  •• 

against  (be  purchaser  without  a  demand  ofpossesffiiiM^  ibd 
refusal  to  quit  (jt);  unless  upon  possession  bfehi^'gW^imSr'' 
him,  he  i^reed  to  quit  possession,  if  he  should  hot  (riiy'flK* 
purchase  money  oh  a  given  day,  or  the  likle';  Itf^iAilSf' 
case,  an  ejectment  will  lie^  without  notice,  on  Boh^fniffififiil^'' 
ancei  of  his  agreement.  The  agreement  openfetf  in  fli 
same  manner  as  a  clause  of  re-entry  on  breach  ofciPi&SM' 
in  a  tease  (a),  '  m;  ;fmw 

.■-■.■■  .   ■     ■  :  I  kiXB  -.-y 

A  mrit  of  ne  esetat  regno  does  not  lie  i^ainst' V'liA^ 
chaser  who  has  not  paid  the  purchase  money,  updh^W 

(x)  Hearne  r.  TomBn,  Peake't  The  same  doctrine  it  ektmia  Itt 

Ca.  lot.  an  agrtment  for  a  1«ub,*1N2^'' 

{y)  Kirtland    v.    Pouniett,    2  Smith, 6  Eatt,  550 ;  Doe^Dililfeg 

Taunt.  1^.  6  £sp.  Ca.  106.    In  tba  Jattii^c^ 

(z)  tlight  V.  Beard,    13   East,  it  seema  to  dtKrve  reooiiBJ^si)|lJk^ 

810.    See  Uegan  v.  Johnion,  2  xv^n  substantial   grouiMh^  "^^^i 

Taunt.  148 ;    Doe  v.  Lawder,   1  will  readily  occur  to  tl^e  leand^. 


Stark.  308.  reader, 

(a)  Doe  r.  Sayer,  3  Camp.  Ca.  8. 
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A  purchaser  of  an  estate  subject  to  incumbrances,  must 
indemnify  the  vendor  against  them,  although  he  did  not 
expressly  engage  to  do  so. 

Thus  a  purchaser  of  a  leasehold  estate  must  coveiuiiit 
with  the  vendor  to  indemnify  him  against  the  re&ts  aad 
covenants  in  the  lease,  although  he  is  not  required  to  do  lo 
by  the  agreement  for  sale  (/). 

So,  although  a  purchaser  of  an  equity  of  redi^iqptiflii 
enter  into  no  obligation  with  the  party  from  whoiB  he 
purchases,  to  indemnify  him  from  the  mor^jage  mooifgr, 
yet  equity,  if  he  receives  the  possession,  and  has  th^jNror- 
fits,  would,  independendy  of  contract,  raise  upoa-^hia  o6a- 
science  an  obligation  to  indemnify  the  vendor  against  (hs 
personal  obligation  to  pay  the  mortgage  mon^;- for  being 
become  owner  of  the  estate,  he  must  be  supposed  te>  intend 
to  indemnify  the  vendor  against  the  mortgage  (^g)*  ^.t 

And  if  a  purchaser  who  has  not  obtained  a  ciDMreyaacie 
sell  to  another,  the  second  purchaser  is,  without  eiiteiaig 
into  a  covenant,  bound  to  indemnify  him  against  any  eosts 
incurred  in  proceedings  for  his  benefit  (h). 

If  a  seller  agree  to  give  a  real  security  as  an  indenmi^ 
to  a  purchaser  upon  his  accepting  the  tide,  he  will  becom* 
pelled  specifically  to  perform  it,  although  he  has  qot  suf- 
ficieijit  real  estate,  and  offers  a  sufficient  security  iqxtt 
personal  estate  (i). 

It  seems  that  where  a  mortgagor  has  agreed  to  convi^ 
his  equity  of  redemption  to  the  mort^^agee,  the  proQeed* 
ings  in  an  ejectment  by  the  mortgagee  cannot  be  sfof^ 
under  the  7  Geo.  II.  c.  20,  for  the  effect  of  it  would  be  to 
strip  the  mortgagee  of  his  legal  title,  which  might  le<  in 

(/)  Pember  v,  Mathers,  1  Bro.         (A)  Per  Lord  Eldon,  in  Woodf. 

C.  C.  52,  et  ntpra,  p.  32.  Griffith,  12  Feb.  181S,  MS.    * 

(g)  See  7  Vos.  jun.  337,  per         (j)  Walker  v.  Barnes,  5Mrf. 

Lord  KIdon.  04.7 

a  posterior 


i 
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fior  equitable  right  to  the  prejudice  of  the  mort- 
fliough  he  should  tliereafter  obtain  a  decree  for  the 
nance  of  the  agreement  (J).  But  the  relief  will  be 
1  to  the  mortgagor,  where  the  mortgagee  has  not 
my  steps  to  complete  his  contract  for  the  purchase  of 
illy  of  redemption  (Jk). 

oichaser  of  an  estate  let  to  a  tenant  from  year  to 
mfj  without  a  new  contract,  or  any  act  correspond- 
■ttomment,  recover  the  rent ;  and  nothing  would  be 
.defence  in  an  action  brought  for  it,  but  the  fact  that 
inptknow  of  the  sale,  and  had  paid  his  rent  before 
lesMT  (/).  So,  if  the  estate  is  in  lease,  the  purchaser 
led  to  the  benefit  of  covenants  entered  into  by  the 
irith  the  vendor  (wz),  and  may  recover  for  a  breach  of 
rjcnants  before  his  time,  if  he  is  seised  of  the  reversion 
^  die  continuance  of  the  texm(n)\  and  he  may, 
lOCiee  io  liie  tenant  of  the  conveyance,  distrain  for 
1  eiTear(o),  whether    the   estate    be  freehold  or 

If 

loodlitle  V.  Pope,  7  Term  (m)  See  poU^  ch.  13,   sect.  1, 

I.    .  n,(l). 

j|iM>f  V.  Stacy,  1  Wils.  80.  (n)  Davw*s  case,  M.  T.  42  Geo. 

Be  1  Vem.  and  Scriv.  28Q  ;  III.     Woodfall's  Land,  and  Tent. 

vVrriliit,  1  Term  Rep.  378.  SZO,  2d  edit. 

nkj  9.  Reisbeck,  15  East,  (o)   See   Moss    v.    Gallimore, 

Dougl.  270. 

■y^Wi^— ^»  ■■!■  iilii*  lii  w  I  111!  I  ■    ■  ' 

-   4 

I  mi  recently  proposed  to  deprive  all  middle  men,  even  in 
1^  «f  the  right  te  distrain  for  rent  in  arrear.    Thus,  suppose  a 

lean:  to  be  granted  by  John  to  James  for  ninety-nine  years, 
a  jeer;  James  builds  a  valuable  house,  and  underlets  to  Joseph, 
joersy  at  100^  a  year;  and  Joseph  underlets  to  Jacob,  for  thiity 
;  190/.  a  year ;  it  is  manifest  that  James  has  the  greatest  interest 
roperty ;  and,  as  the  law  now  appears  to  stand,  he  can  distrain  for 

notwithsUnding  the  last  underlease.  This  right  was  proposed 
Len  from  him,  but  the  measure  was  dropped. 

a  2  ^"^ 
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If  a  person  having  a  right  to  an  estate,  purchase  it  of 
another  person,  being  ignorant  of  his  own  title ;  equity  will 


In  support  of  the  measure,  it  was  contended,  that  none  but  the  original 
lessor  is  entitled  to  distrain  for  rent,  according  to  the  law  of  Engtand; 
and  therefore  that,  in  the  case  which  I  have  put,  James  woold  not  be 
affected  by  the  act ;  because  he  would  not,  as  the  law  now  stands,  be  en- 
titled to  distrain.    The  argument,  which  was  managed  with  great  ings* 
nuity,  was  rested  upon  the  statute  of  quia  emptoretf  and  some  pihingei  in 
Coke  upon  Littleton.    When  it  is  considered,  that  the  rig^of  distwli, 
in  the  case  above  supposed,  has  never  been  disputed,  it  will  not  be  sMrff- 
ter  of  surprise,  that  the  attempt  to  show  that  the  practice  is  illegal  did 
not  succeed.    That  rent  may  be  distrained  for,  althou§^  f<B>^  is  not  io' 
cident  to  it,  is  laid  down  in  Co.  Litt.  142,  b. ;  and  it  seems  to  be  dear, 
that  distress  is  incident  to  every  rent  at  conmion  law,  vAUsf^  the  lessor 
has  a  reversion;  and  that  a  reversion  of  a  single  day  ]8,fortlHipiirposSf 
as  operative  as  a  reversion  in  fee.    In  the  year  book,  14  Edw«  HI,  fk  & 
Finchden  thought,  that  if  a  lessee  leased  all  his  estate  rendering  r^  he 
could  not  distrain;  he  had  no  reversion.     In  the  2d  Edw.  IV ^  p*  1I|  ^ 
very  objection  was  taken,  where  the  lessor  had  a  reversioiv;  becsneit 
was  only  the  reversion  of  a  chattel ;  but  it  was  held,  that  he  fattd  t  Hglit 
to  distrain.  In  Brooke's  Abridgment,  Distress,  case  45,  and  Rents^  case  17» 
it  is  laid  down,  on  the  authority  of  this  case,  diat  if  a  man  lease  for two^ 
years,  and  the  lessee  leases  over  for  ten  years,  rendering  reol^  ltae» 
if  he  grant  the  rent  over  to  another  man,  he  cannot  distrain ;  becaase  be 
has  not  the  reversion  of  the  term,  which  gives  the  right  to  diatnin :  eon- 
trary,  if  he  had  granted  to  him,  the  reversion  and  the  rent.  'Notstiie 
diversity.    In  Wade  v.  Marsh,  Latch,  211  >  it  was  held,  tbMtthe  teer 
having  only  a  reversion  for  years,  may,  by  the  commoir  laiw^  dislMiailf 
the  rent,  by  reason  of  the  reversion,  which  causes  privity.    Tb^  csve 
appear  to  be  quite  decisive.    The  only  difficulty  has  been  tp  find  acsie; 
for  the  point  has  not  been  doubted  for  centuries.     It  is  to  fas  hoped, 
therefore,  that  the  right  of  mesne  landlords  to  distrain  for  rest  wffl  not 
be  violated,  on  the  ground,  that  it  depends  upon  a  practice  not  sanctMOsi 
by  law,  and  which  ought  to  be  abolished ;  but  if  it  shall  appear  as  it  ii 
alleged,  that  the  remedy  has  been  the  source  of  great  oppreesnMraglM 
the  tenantry  of  Ireland,  the  legislature  will   I  confidentlJF  hapti  eifei^ 
its  protection  to  so  valuable  a  race  of  men,  as  far  as  may  be  eonsiif^ 
with  n  due  regard  to  the  rights  of  landlords :  for,  as  Justice  T^ridhk 
observed,  we  must  not  steal  leather  to  make  poor  men's  shoea. 

compel 
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compel  the  vendor  to  refund  the  purchase  money,  with  in- 
terest firom  the  time  of  bringing  the  bill,  although  no 
fraud  appear  (p). 

So  where  a  person  sold  a  remainder  expectant  upon  an 
estate  tail,  and  both  parties  considered  that  the  remainder 
was  unbarred,  and  it  afterwards  appeared  that  a  recovery 
had  been  suffered  before  the  contract,  the  purchaser  was 
relieved  against  a  bond  which  he  had  given  for  the  pur- 
chase money,  and  the  seller  was  compelled  to  repay  the 
interest  which  he  had  received  (jq).     This  was  a  strong 
decision.     The  purchaser  might  have  ascertained  the  fact 
by  search.  The  Chief  Baron  laid  down  some  very  general 
propositions.     His  Lordship  said,   ''that  if  a  person  sell 
an  estatey  having  no  interest  in  it  at  the  time,  and  takes  a 
bond  for  seearing  the  payment  of  the  purchase  money, 
that  is  certainly  a  fraud,  although  both  parties  should  be 
ignorant  of  it  at  the  time  (;*).     Suppose  I  sell  an  estate 
ioiiocenilyy  which  at  the  time  is  actually  swept  away  by  a 
ioodf  without  my  knowledge  of  the  fact,  am  I  to  be  allowed 
to  receive  5,000/.  and  interest,  because  the  conveyance  is 
acecoted,  and  a  bond  given  for  that  sum  as  the  purchase 
tibney,  when,  in  point  of  fact,  I  had  not  an  inch  of  the 
Odd  so  sold  to  sell  (^)."     Both  these  cases,  when  they 
TiMy  mil,  it  is  apprehended,  deserve  great  consideration 
4bire  tiiey  are  decided  in  the  purchaser's  favour.    The 
^on  must  be  the  same,  whether  the  money  is  actually 
1  m  only  secured  (t). 
f  ,  a  lease  be  granted  with  power  to  the  lessee  to  cut 

\  ^^aw^htkwn  t7.  Bingham,  1  Ves.  (q)  Hitchcock    r.    Giddingt,    4 

8^  Lansdown  v.  Lansdown,     Price,  135. 
SMs  Saunders  v.  Lord  An-         (r)  But  see  2  Cro.  196  ;  2  Ld. 
a Scho. and Lef.  101  ;  Leo-     Raym.  lllS;    1   T.  Rep.  755;  2 
Leooard,  2  Ball  and  Beatty,     Freem.  106  ;  and  post^  ch.  9,  s.  6. 

(s)  See  ch.  5,  s.  2>  post. 
(0  St'c  poMiy  ch.  9,  s.  6. 

Q  3  and 
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and  sell  the  timber,  and  the  lessee  is  required  when  and  m 
often  as  he  intends  to  sell  the  timber,  or  any  part  thereof 
to  give  notice  to  the  lessor  to  whom  the  pre-emption  was 
given ;  the  lessee  having  a  bondjide  intention  to  cnt  down 
all  the  timber  may  give  a  general  notice  to  the  lessor,  and 
if  the  lessor  decline  to  purchase  the  timber,  the  lessee  may 
cut  it  down  at  intervals,  and  need  not  repeat  the  notice  (»}• 

A  bondjide  purchase  of  an  interest  will  not  be  converted 
into  a  loan,  on  account  of  a  power  to  repurchase  being 
given  to  the  seller,  although  at  an  advanced  price ;  but,  if 
the  purchiaser  instead  of  taking  the  risk  of  the  subject  of 
the  contract  (e.  g.  an  annuity)  on  himself,  take  a  security 
for  repayment  of  the  principal,  that  will  vitiate  the  tfans- 
action,  and  render  it  a  mere  mortgage  security  (jr). 

It  may  here  be  observed,  that  the  grant  of  the  office  of  a 
steward  of  a  manor  for  life,  is  not  revoked  by  a  subs^uent 
sale  of  the  manor,  but  is  binding  on  the  purchaser;  al- 
though,  as  lord,  he  will  be  entitied  to  the  custody  of  ffie 
court  rolls.  In  purchasing  a  manor,  therefore,  'Ae  in- 
strument by  which  the  steward  was  appointed  shodlS  be 
called  for.  This  is  a  precaution  which  has  never  Bea 
attended  to. 

(v)  Goodtitle  v.  Saville,  15  East,  (  x)  Verner  v.  WiutMAji  2 
87*  See  Doe  v.  Abel,  2  Mau.  and  Scho.  and  Lef.  393.  See  Staler  v. 
Selw.  541 .  Greenway ,  19  Ves.  jun.  413. 
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CHAPTER  V. 

OF   THE    CONSIDERATION. 


SECTION  I. 

I    ■ 

*  Wfnteasonahk  and  imdequate  ComideratUms. 

it^DA  that  a  court  of  equity  cannot  refuse  to  assist  a 
lOeieiy  on  account  of  the  price  being  unreason- 
:  and  a  specific  performance  will  certainly  be  en- 
^Ae  price  was  reasonable  at  the  time  the  contract 
e,  how  disproportionable  soever  it  may  afterwards 

irever,  a  man  be  induced  to  give  an  unreasonable 
an  estate,  by  the  fraud  (&),  or  gross  misrepresen- 
,  of  the  vendor ;  or  by  an  industrious  concealment 
ct  in  the  estate  {d\  equity  will  not  compel  him  to 
the  contract. 

vhere  these  circumstances  do  not  appear,  but  the 
a  grossly  inadequate  consideration  for  the  pur- 

sf  London  v.  Richmond,  b^J ;   and  the  caaes,  as  to  inade- 

1 ;  Hanger  v.  Eyles,  2  quacy  of  price,  cited  infra, 

1. 689 ;  Hick  v.  Philips,  (6)  See  James  v.  Morgan,  1  Lev. 

575;  21  Vin.  Abr.  (E),  111,  a  case  at  law.     Conway  v. 

Keen  v.  Stukeley,  Gilb.  Shrimpton,  5  Bro.  P.  C.  last  edit. 

55;  2  Bro.  P.  C.  396  ;  187. 

Andrews,  9  Mod.  151 ;  (c)  Buxton   r.  Cooper,  3   Atk. 

>rd  Lechmere,  10  Mod.  383. 

le  V.  SaviUe,  1  P.  Wms.  ((/)  Shirley  x.  Stratton,  1  Bro. 

M  V.  Weare,  1  Bro.  C.  C.  C.  C.  440. 

Q  4  chase 
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chafte  money^  equity  will  not  relieve  either  paity*  .  Tbfw 
in  a  case  at  the  Rolls  before  Lord  Alvanley^  by.  origiiul 
and  crossbill^  the  estate  was  represented  on  the^ovi^.l^nd 
of  the  value  of  9  w  10,000/. ;  and  on  the  oth^  of  9n]j 
5i00p/.  The  contract  was  for  6,000 /.,  and  14,0904  ,14. 
the  death  of  a  person  aged  sixty-five.  Lord  Alvanlej.^s^ 
it  was  not  a  case  of  actual  fraud ;  but  it  was  insist|e4itho 
bargain  was  grossly  inadequate ;  and  the  inadequacy  was 
very  great:  it  was  impossible  upon  the  whole  eyidence 
to  jfXBke  the  estate  to  be  worth  more  than  1 0,000/..  ;rthou|^ 
he  ought  not  to  decree  a  performance,  yet  as  no  adyi^nt^ge 
was  taken  of  necessity,  &c.  he  was  not  warrai^ted  .tg.  jde- 
cree  the  vendor  to  deliver  up  the  contract,  the  ionjy  .in- 
convenience of  which  would  be,  that  an  action  iitoqI^.  Ue 
for  damages ;  and  he  accordingly  dismissed  both  hSSis  (e). 
Indeed  few  contracts  can  be  enforced  in  equity  where 
the  price  is  unreasonable,  because  contracts  are  not  oftoi 
strictly  observed  by  either  party ;  and  if  an  unreasonable 
contract  be  not  performed  by  the  vendor,  according  to 
the  letter  in  every  respect,  equity  will  not  compel  aper- 
formance  in  specie  {/). 


n.  It  appears  to  be  settled,  that  mere  inadequacji:  of 
price  is  not  a  sufficient  ground  for  a  court  of  equi^  \o 
refuse  its  assistance  to  a  purchaser  (g*),  particularly  wHere 
th^  estate  is  sold  by  auction  (A).  ,:    ., 

{Q  p^Lj  V.  Newman,  2  Cox,  77 ;  Prec.  Cha.  53S ;  Barret  v^  Gan^ 

10Veil.'jun.  300,  cited;   and  see  serra,  Bunb.  94;    Underwood  ff. 

^4M'¥y^\itT,  5  Vin.  Abr.  540,  Hithcox,  1  Ves.  279 ;  Moitloct ». 

pi.  tSL  Boiler,  10  Ves.  jun.  «2 ;  HxdtjiHf' 

'  (/)  See  the  caaes  cited  in  ii.(a),  ther  o.  Lowther,  IS  Vet;j«fl»M; 

ofi/e;  and  Edwards  V.  Heather^  6eL  Western  r.   Russell,  S  Vea.  and 

Chtu  Ca.  3.  Bea.  IS7. 

(g)  Coles  V.  Trecotbickt  9  Ves.  {h)  White  o.  Damos,/  Ves.]uB. 

juni  234  (  Burrows  to.  Lock,  10  30.    See  Cc^let  v.  Woollastoa,  5 

Ves.  jun.  470.  See  Young  r.  Clark,  Bro.  C.  C.  228. 

Id 
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In  White  v^  Damon,  however,  although  the  estate  was 
9M  hf'txJiddotif  Lord  Rosslyn  dismissed  the  bill  merely 
nitxkdiitit  of  the  inadequate  price  given  for  the  estate, 
fUi^ji^aLwiid  it  was  worth  2,000/. ;  but  on  a  rehearing 
^or6^  lUitd  Eldon,  although  the  decree  was  affirmed 
ip<m'  a  dififer^nt  ground,  yet  his  Lordship  s^d,  he  was 
neUned  td^  say  that  a  sale  by  auction,  no  fraud,  surprise, 
tee.  ^baniiot  be  set  aside  for  mere  inadequacy  of  value.  It 
¥OQld  be  very  difficult,  he  said,  to  sustain  sales  by  auc- 
ioo,' if  file  Court  would  not  specifically  perform'  the 
igfeenieut.  And  in  a  subsequent  case  (1),  his  Lordship 
iipitessed  the  same  opinion,  and  referred  to  the  case  of 
White  V.  Damon. 

'  BuC  if  an' uncertain  consideration  (as  a  life  annuity)  be 
^iven  for  ah  estate,  and  the  contract  be  executory,  equity 
t  seems  wiU  enter  into  the  adequacy  of  the  considera-. 
i<m  (Jt). 

Although  a  purchaser  is  not  bound  to  acquaint  the 
vendor  with  any  latent  advantage  in  the  estate  (/),  yet  a 
xmceafanent,  for  the  purpose  of  obtaining  an  estate  at  a 
|;rossly  inadequate  price,  may  be  deemed  fraudulent. 

Thus  in  the  case  of  Deane  v.  Rastron  (m),  an  agreement 
RTBB  made  for  sale  of  land  at  a  halfpenny  per  square  yard. 
rhe  price  was  in  all  about  500/.,  the  real  value  2,000/. 
Fhe  pmchaser  went  out  to  an  attorney,  got  him  to  calcu- 
late the  amount,  and  desired  him  not  to  tell  the  vendor 
bow  little  it  was ;  then  carried  the  agreement  to  the  vendor, 
and  prevailed  on  him  to  sign  it  immediately.  The  Court  of 
Exchequer  said,  the  desire  of  concealment  would  be  such 

{ft  Egftaie  Latham,  7  Ves.  jan.  3  Bio.  C.  C.  t05. 

V^mi^  (/)  See  «  Bro.  C.  C.  4S0. 

(i)  Pope  V.  Root,  7  Bro.  P.  C.  (m)  1  Anst  64 ;  and  Me  Young 

lU;  Mortuner  v.  Capper,  1  Bro.  v.  Clerk,  Free.  Cha.  5SS$  Lukey 

^'  C.  Iip6 ;  and  JackaoD  v.  Lever,  v.  O'Donnell,  2  Sebo.  and  Lef.  466. 

a  fraud 
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a  fraud  as  to  void  the  transaction,  as  parties  to  a  contfact 
are  supposed,  in  equity,  to  treat  for  what  they  think  a 
fair  price. 

So  a  misrepresentation  by  the  purchaser,  who  was  the 
agent  of  the  seller,  of  the  value  of  the  estate,  althoD^h  it 
operated  only  to  a  small  extent,  has  been  held  ta  be  a 
sufficient  defence  i^inst  a  bill  for  a  specific  perforOMoee; 
for  to  entitle  a  person  to  call  for  the  aid  of  a  court  of 
equity,  he  must  go  there  with  clean  hands  (n)* 

Where  neither  of  the  parties  knows  the  value  of  the 
estate,  at  the  time  the  contract  is  entered  into,  tio  inade^ 
quacy  of  consideration  will  operate  as  a  bar  to  Ae  aid  of 
equity  in  &vour  of  the  purchaser. 

Thus,  in  a  case  (o)  where  a  common  was  to  be  inclosed, 
one  man  having  a  right  of  common,  agreed,  before  die 
commissioners  had  made  any  allotment,  or  any  one  coidd 
know  what  it  was  to  be,  to  sell  his  allotment  for  20  k  Af- 
terwards it  turned  out  to  be  worth  200  /.  Sir  Josej^  JekyH 
said,  the  contract  ought  to  be  enforced,  as  no  one  coidd 
know  what  the  allotment  would  be ;  and  both  parties  were 
equally  in  the  dark ;  but  it  might  be  different  if  the  or- 
cwnstamxs  had  been  known  to  the  plaintiff. 

But,  whether  an  estate  is  sold  by  auction,  or  by  fosnk 
agreement,  equily  will  be  as  vigilant  in  discovering  an 
excuse  for  refusing  to  perform  the  contract,  where  the 
price  is  inadequate,  as  it  will  where  the  consideratiOD  ti 
unreasonable  {p). 

(ft)  Cadman  x>.  Horner,  18  Ves.  Vera.  186 ;  Emery  v.  Wats,  5  Vei. 

jun.  10 ;  Wan  v.  Stubbs,   1  Madd.  jun.  846 ;  8  Ves.  jun.  505 ;  Twiaiog 

80.  V,  Morris,  2  Bro.  C.  C.  SS6 ;  «i^ 

(0)  Anon.  1  Bro.  C.  C.  158 ;  6  see  the  cases  ciled  in  n.  (o);ti4frf ; 

Va.  jun.  24y  cHed ;  bat  see  2  A  tk.  and  see  Mortlock  o.  Butter,  10  Vo^ 

1S4.  Jan.  292. 


(/>)  Whorwood  r.  Simpsoni   2 
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III.  A  convejrance  executed  will  not,  however,  be  easily 
set  aside  on  account  of  the  inadequacy  of  liie  considera- 
tion ;  for  there  is  a  great  difference  between  estaUishing^ 
and  rescinding  an  agreement  {q).  It  is  not  sufficient  to 
set  aside'  an  agreement  in  equity,  to  suggest  weakness  axid 
mdiBcretioci  in  one  of  the  parties  who  has  engaged  in  it ; 
for  Mpposing  it  to  be  in  fact  a  very  hard  and  ancanscioiir 
flblfe  bargain,  if  a  person  will  enter  into  it  with  his  eyes 
open,  equity*  will  not  relieve  him  upon  this  footing  only, 
uoleBs  he  can  show  fraud  in  the  party  contracting  with 
UMi,  or  some  undue  means  made  use  of  to  draw  him  into 
sMh  an  kgreement  (r).  To  set  aside  a  conveyance,  there 
most  be.  an  inequality  so  strong,  gross  and  manifest,  that 
it  mnst  be  hhpossible  to  state  it  to  a  man  of  conunon 
sense,  ivithout  producing  an  exclamation  at  the  inequality 
of  it(#).  The  truth  is,  that  in  setting  aside  contraeti,  on 
a^connt  of  an  inadequate  consideration,  the  Court  proceeds 
cm  fraud.  In  all  such  cases,  however,  the  basis  must  be 
gross  inequality  in  the  contract,  otherwise  the  party  sell- 
ing cannot  be  said  to  be  in  the  power  of  the  party  buying ; 
unless  actual  imposition  is  proved  by  gross  inequality, 
other  circumstances  of  fraud  will  pass  for  nothing ;  the 
baaift  must  be  gross  inequality  (f). 

Bnt  a  conveyance  obtained  for  an  inadequate  consider- 

(jg)  See  Dews  v.  Brandt,  Sel.  Spratley  v.  Griffiths,  2  Bro.  C.  €• 
eiML  Ck  7;  Cases  2>(wi.  Froc.  179,  n, ;  Low  t?.  Barchard,  S  Ves. 
I7«a ;  Hamilton  r.  Clements,  €te.     jun.  133  ;   Underbill  v.  BorwA)d, 


Froc.  1766.  10  Ves.  jun.  209 ;  14  Ves.  >«.  2W  t 

ffi  Ptr  \m6  Hardwicke,  Wil-  Venner  xj.  Winstanley,  J-Sdio.  and 

lil«.  Jemegan,  2  Atk.  251.  Lef.  393 ;   Mac  G&ee  v.  Moiig;an, 

X^Fcr Lord Thurlo win  Gwynne  Bruce  v.  Rogers,  ib,  395  ;  Dariey 

v.BeatDny  1  Bro.  C«  C.  1 ;  and  see  v.  Singleton,  1  Wigbt.  25 ;  Evans 

Sll^ilttis  o.  Bateman,  1  Bro.  C.  C.  v.  Brown,  ib.  102 ;  Ex  parte  Thisdi^' 

tt;  Floyer  v.  Sherard,  Ambl.  18  ;  wood,  1  Rose,  290. 

Hothcote  V.  Paignon,  2  Bro.  C.  C.  (0  P^r  Lord  Tburlow  tn  Gart- 

167,  and  the    cases  tbere  cited  ;  side  r.  Isberwood,  1  Brt^.  C.  C.  55§. 

ation, 
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ation,  from  one  not  conusant  of  his  right,  by  a  person 
who  had  notice  of  such  right,  will  be  set  aside,  although 
no  actual  fraud  or  imposition  is  proved  (ti). 

So  if  advantage  is  taken  of  the  distress  of  the  vendor, 
the  sale  will  be  set  aside  (jt)  ;  and  this  was  done  in  one 
case,  although  the  purchaser  was  really  run  to  great  ha- 
zard, and  was  to  be  at  great  expense  and  trouble  in  many 
foreseen  and  unavoidable  law-suits  about  the  estate^^  the 
issue  of  which  was  very  doubtful  (y). 

The  reader  will  perceive  that  in  this  chapter  a  4istitic<r 
tion  is  taken  between  contracts  in  fieri,  and  contracts  act 
tually  executed ;  but  in  the  case  of  Coles  v.  Trecoihick(s); 
Lord  Eldon  appears  to  have  been  of  opinion,  t{iat  no 
such  distinction  exists.  His  lordship  said,  that  unless  the 
inadequacy  of  price  is  such  as  shocks  the  conscience^  and 
amounts  in  itself  to  conclusive  and  decisive  evidence. of 
firaud  in  the  transaction,  it  is  not  a  sufficient  ground  /an' 
refimng  a  specific  performance. 


IV.  In  treating  of  inadequacy  of  price,  we  must  be 
carefbl  to  distinguish  the  cases  of  reversionary  intetartS) 
the  rales  respecting  which,  especially  where  an  heir  is  the 
vendor,  depend  upon  principles  applicable  only  to  ftdih- 
sdves,  and  not  easily  definable  (a).    The  heir  of  tiiim9|f 

(«)  See  Evans  r.  Luellyn,  2  Bro.  (y)  Gordon  t?.  Crawfoid,  be&ut 

C*  C.  150 ;  and  the  cases  cited  in  the  House  of  Lords ;  Gro,  aftd  ^UmL 

the  next  note.  of  Law  and  £q.  pi.  92,  pLM; 

(«)  Heme  v.  Meers,  I  Vem.  465 ;  Printed  Cases  Z)oi».  Proc,  173a, 

1  Bro.  C.  C.  176,  n. ;    Gould  v.  (z)  0  Ves.  jun.  234j  «n2  gfufivl 

Okendeh,  4  Bro.  P.  C.  by  TomL  see  the  cases  cited  in  HEo^^^^f^^ 

lOa^  Farguson  t?.  Maitland,  Gra  (a)  See  9  Ves. jun.  243^  %fif9^^ 

vA  Rud-  of  Law  and  Eq.  p.  89,  Contr.  181 ;  3  Wooddea.  400^^7; 

pl.  \y  Pickett  V.  Loggon,  14  Ves.  Gilb.  Lex  Pr«tor,  291;  1  »«. 

215;  Murray  v.  Palmer,  2  Scho.  £q.  ell,  s.  12,  and  Mr.  Fofr* 

and  Lef.  474.  blanque's  notes,  t^. 

dealing 
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^  for  an  expectancy  in  that  family,  shall  be  distin- 
d  from  ordinary  cases,  and  an  unconscionable  bar- 
lade  with  him,  shall  not  only  be  looked  upon  as 
flive  in  the  particular  instance,  and  therefore 
id,  but  as  pernicious  in  principle,  and  therefore  re- 
d  (b).  There  are  two  powerful  reasons  why  sales  of 
Lons  by  heirs  should  be  discountenanced ;  the  one, 
opens  a  door  to  taking  an  undue  advantage  of  an 
sing  in  distressed  and  necessitous  circumstances  (c), 
may  perhaps  be  deemed  a  private  reason :  the  other 
feded  on  public  policy,  in  order  to  prevent  an  heir 
baking  off  his  father's  authority ,.  and  feeding  his 
Bgancies  by  disposing  of  the  family  estate  (d).  Every 
E  this  nature  must,  however,  depend  on  its  own 
utances ;  the  Courts  profess  not  to  lay  down  any 
alar  rules,  lest  devices  should  be  framed  to  evade 

1  circumstance  of  the  heir  being  unprovided  for,  will 
ivail  much  in  the  purchaser's  favour :  the  remoteness 
«rtainty  of  the  interest  is  not  material,  if  the  terms 
easonable ;  nor  can  much  stress  be  laid  upon  the 
laer  incurring  the  risk  of  the  loss  of  his  money,:  in 
m.  heir  die  before  he  come  into  possession;  nor  wiU 
cpiiwcence  of  the  seller  during  the  continuance'  of 
jqn  situation  in  which  he  entered  into  the  contract 
lice  him  (e).  .  .        . ,,-  , 

...■-■■'».•■"■.  jK"-.  ,'^  .**■ 

b;'  Lord  Thurlow,  1  Bro.  Prince,  1  Wils.  320j  Gwynne  17. 
K  '^^  Nott  V.  Hill,  1  Vern.     Heaton,  1  Bro.  C.  C.  1 ;  aer9al  v. 


Vem.  27;  Berney  v.  Pitt,  Donegal,  3  Dow.  133) '         '7/ 

14 ;  Earl  of  Ardglasse  v.  (c)  Sir    John    Bamardistbn    v. 

vdp,  1  Vern.  237 ;  Twisle-  lingood,  2  Atk.  133. ' 

Briffith,  1  P.  Wms.  310 ;  (d)  Cole  r.  Gibbons,  3  P.  Wms. 

k  Hilner,  3  P.  Wms.  293,  290.  See  Barnard.  Cha.  Rep.  6^. 

Sfa*  Jdhh  Bamardiston  v.  (e)  Gowland  v.  De  Fjaria,"  17 

,'  2  Atk.  133;  Baiigh  t.  Ves.jun.  20. 

The 
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The  adequacy  of  the  consideration  is  oonaidered  with 
refierence  to  the  time  of  the  contract  and  not  to  the  .event, 
and  the  burden.lies  on  ihepurchaser  in  these  cases  to  show 
that  a  full  and  adequate  consideration  ,was  paid  (/)•  ■ 

A  very  anxious  protection  is  also  extended  by  equity  to 
persons  selling  reversionary  interests,  who  are  not  ikeks^ 
although  certainly  the  same  reasons  do  not  occur  in'  sup 
port  of  it  (g). 

But  a  bond^fide  sale  of  a  reversionary  estate. coqnot ha 
set  aside,  whether  the  vendor  be  an  heir  or  not  (A),  u&Imi 
firaud  or  imposition  be  expressly  proved,  or  be  tini|ptted 
from  the  inadequacy  of  the  consideration,  or  other  ciit- 
cumstances  attending  the  sale  (i),  although  in  -aiats^CMe 
it  was  deemed  sufficient  to  avoid  the  contract  ^il),  AsX 
the  consideration  was  not  equal  to  the  calculated  value  ia 
the  tables.  If  the  bill  be  delayed  for  a  great  leiigdi;4|f 
time  (/),  or  the  vendor,  with  fiill  notice  of  all  the  cueooBl- 
stances,  and  of  his  right  to  set  aside  the  contract,  conftm 
the  purchase  (m),  equity  will  not  relieve  against  die^sda, 
although  the  aid  of  the  Court  could  not  originally  have 
been  withheld.  '■>■ 

(/)  Gowland  t>.  De  Faria,  uki 
mtp* ;  £vap8  v.  Griffith,  Faraier  p. 
Wardell,  17  Ves,  jun.  24«  cited; 
Medicot  v.  O'Donel,  1  Ball  and 
Beatty,  156. 

(g)  Wiseman  v.  Beake,  2  Vera. 
121 ;  Cole  v.  Gibbons,  3  P.  Wms. 
200.    - 

(A)  Dews  V.  Brandt,  Sel.  Ca. 
Cha.  8 ;  and  see  1  Bro.'  C.  C.  6. 

(t)  Nicols  V.  Gould,  2  Ves.  422  \ 
Gwynne  v,  Heaton,  1  Bro.  C.  C.  1 ; 
Peacock  v.  Evans,  16  Ves.  jun. 
512. 

Qc)  Gowland  v.  De  Faria,  17 
Ves.  jun.  20.    The  decision  was 


appealed  from,  but  the  tnit 
compromned  by  GtywlBiMl.(t}|ijii- 
ler)  paying;  the  coats  and  a.fiqfi  ff 
money  to  De  Faria  (the  piircliasrr) 
beyond  the  sum  decreed  to  him  at 
the  Rolls. 

(0  Moth  V.  Atwood,  5  Vet.j«n. 
845 ;  but  see  Roche  v.  D'Brite,  1 
Ball  and  Beatty,  330.         '  '  ' ' 

(»i)  Cole  r.  Gibbons,  3  P.  Wfln. 
290 ;  Chesterfield  v.  Jansaen,!  Atk. 
301  ;  2  Ves.  549.  See  I^Ancfh  v. 
Price,  1  Wils.  320 ;  Morse  v.  Royal, 
12  Ves.  jun.  355 ;  Roche  v.  CBriflii 
1  Ball  and  Beatty,  330. 

Whet« 
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Where  a  sale  is  set  aside  on  account  of  the  inadequacy 
of .  the  consideration,  it  is  upon  the  principle  of  redemp- 
tumf  and  the  conveyance  will  stand  as  a  security  for  the 
principal  and  interest,  and  even  costs  (n)  ;  but  compound 
interest  will  not  be  allowed,  however  long  the  purchaser 
lu»  beea  kept  out  of  his  money  (o) ;  in  many  cases,  there- 
fprey  die  -sdler  is  not  merely  relieved  i^ainst  the  contract, 
but  a  considerable  benefit  is  given  to  him  at  the  expense 
uSihtt  purchaser.  In  a  late  case  where  interest  had  been 
paid  on  the  purchase  money,  the  payments  were  considered 
Id  ba  of  principal  and  not  interest,  and  the  seller  was 
charged  with  interest  on  all  the  sums  received  by  him, 
lAether  received  as  interest  or  as  principal  (p). 

;8o  the  purchaser  will  be  allowed  for  lasting  and  var 
InaUe  inprovements,  and  will  not  like  a  mortgagee  be 
dhasgfd  with  what  without  wilfiil  default  he  might  have 
made^). 

i  Tha  rules  on  this  head  have  a  strong  tendency  to  stop 
aliogetber  the  sale  of  reversions ;  but  as  this  is  not  possi*- 
U^  they  must  necessarily  have  the  effect  of  preventing 
016  sale  of  reversions  at  their  fair  market  value.  It  is  per- 
bfHHj  wdl  known  that  reversions  upon  sales,  even  by 
inction,  fetch  on  an  average  only  two-thirds  of  the  sum 
at  which  Ihey  are  valued  in  the  tables :  according  to  the 
lale  case  of  Gowland  v.  De  Faria  (r),  this  does  not  seem 

(ji)  TiiMiloo  V.  Griffith,  1  P.  Morony  v.  O'Dea,    1  Ball  and 

WjPW.'^O;  Gwynne  V.  Ueaton,  1  Beatty,  100,  and  thQ  Eeporten' 

^sOm  C*  C.  1 ;  Peacock  v,  Evans,  16  note ;  and  Wood  v,  Alvey,  3  Madd. 

Vei.  Jan.  5X2;   Bowes  v.  Heaps,  417* 

3  Vm*  and  Bea.  1 17 ;  but  in  Nicols  (o)  Gowland  v.  De  Faria,  17  Ves. 

v.G<Nild,  2  Ves.  423,  Lord  Hard-  jun.  20. 

thcNight  he  could  not  set  (p)  Muny  v.  Palmer,  2  Scho. 


ittdt  Ifae  pnrcbase  without  nuking  and  Lef.  474. 

tbe  jNUchaser  pay  costs  ;  and  see  {q)  S.  C. 

Btti^  t?.  Price,  1  Wils.  320  ;  Gow-  (r)  Supra,  p.  238,  and  note.  See 

had  V,  De  Faria,  1 7  Ves.  jun.  20  ;  Ex  parte  Thistle  wood,  1  Rose,  290. 

to 
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to  operate  in  a  purchaser's  fiEmmr,  altivHigli  ik»  vskMof 
a  tldag  is  at  last  Bot  to  be  regulated  by  calouhftiom  ini 
as  it  is  vulgarly  termed  by  what  it  will  fetch.  ExpB|riaMS 
hM  shown,  that  under  the  most  favcmraUeciMliiwIinttSi 
TwtxEiooa  will  not  fetch  their  calculated  vahie^  /wbidiM^' 
alkfwa  the  purchaser  five  per  oetat  interest,  nottrithaMrf' 
ing  that  his  money  may  be  locked  vep  for  Rivi]^|feimqoll 
seems  therefore  an  equity  not  founded  on  teaacMbOffSCQQn 
venience,  which  in  these  cases  inquires  theaalcldailediMlfM: 
of  the  subject  of  the  contract  instead  of  its  value  jtffiwUli; 
to  the  well  known  market  price.    l*he  effect^  :i|ifftft  fen 
eqoi^  must  ultimately  be  to  ii^re  the  very  rpblldPt  int 
whose  favour  it  was  introduced.    Reversions  frfUrMfW 
fetdi  their  calculated  value.  Fair  purchasers  will  wptifiwit 
to  purchase  them  at  their  market  price,  and  OQMmpiElldf^ 
they  will  be  thrown  into  the  grasp  of  usuref%.  nbhuAl' 
give  very  inadequate  considerations  for  them,  mnrwpg^y 
risk  of  a  suit,  in  which  event  they  will  stand  in  Sft^M^A: 
situation  as  if  they  had  given  the  fair  mariket^ini^^ 
them.  :\\  .ttigh% 

in  a  late  case(^)  the  Vice-Chancellor  held^^lhafrAl^ 
rule  did  not  extend  to  sales  by  auction.  His  HauM'uilwfc 
that  the  principle  of  the  rule  could  not  be  appUedllMdii 
of  reversion  by  auction.  There  being  no  tseatj/liilifMLS 
vendor  and  purchaser,  there  canbe  no  opportunity  iir  fwift 
or  imposition  on  the  part  of  the  purchaser.:  ^Tkimtt^H^ 
auction  is  evidence  of  the  market  price,  it  was  mbtifl^ 
pretended  sales  by  auction  may  be  used  ■^  to  oowWjifjfe 

vate  bargains ;  where  such  cases  occur,  they  wiSksglffl^ 
nothing.  ..  {\     .  \  <mi- 

So  the  same  judge  held,  that  the  rule  did  nottfplf  t^ 

a  sale  by  a  father,  tenant  for  life,  and  his  son  fdttltftt 

tail  in  remainder,  for  they  form  a  vendor  with  /l  present 

(<)  Shelly  V.  Nasb,  3  Msdd.  232. 

intereit, 


1 
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kftaMMJ/Md  (AMt  a  pnnshaser  witii'Ae  same  adtdn-^ 
tagte^lfrtf  •a^in&g^e  peMon  had  (be  whole  power  over  the 

>«fti«lMtitei  reihailced,  that  we  have -no  eertain  itole  bf 
iddobithiKiiiBdeqiiacy  of  a  coiisidei*atio&  eaii  be  aaoBt^" 
tifilMfeiji^Our  law,  indeed,  hath  in  Ode  iQstafiee(ii) 
dlopliAllie^nde  of  the  eivH  law ;  by  whkdi  no^^conisideni^ 
tim'ibr^dKPeMste  was  deemed  inadeqtiate,  which  exceeded 
bflMitrJitiA-  Mlae  of  the  estate  ;  and:  Lord  Nottingfattn 
#llirtthl!itule  Universally  prevailed  in  Sngland  (v).  -■■ 
oJifiktUft  i^feed,  that  the  price  of  an  estete  shall  be^fiated 
by  c;fittid';per8on,  and  such  person  accordmgly  name  tbd 
MBP^oUbe  pted  for  the  estate,  equi^  will  compel  a  per- 
ilHiBMHIi  ia^ipecie ;  but  if  the  referee  do  not  act  feirly^ 
OlI^^M.'^njtotMUk  be  not  carefully  made,  execution  of  the 
deHfMSMvffi'iiot  be  compelled  ;  especially  i£  there  be  any 
olAb|^g|IMtad  xxpon  which  the  Court  can  fasten,  as  a  bar  to 

'<^B^tiie:civil  law,  also,  a  price  was  considered  sufficiently 
certain^  if  it  was  to  be  fixed  by  a  person  named,  and  such 
piikoliiiccOTdingly  fixed  the  sum :  but  it  appears  by  ilie 
liillliiTlir  ( t\  ^  Inter  veteres  satis  abundeque  kocdubUatHri 
mkmHlmven^tio,  an  non."" 

JT-Ifig|a4g|^eement  be  made  to  sell  at  a  fair  valuation,  the 
OMfi  ^P&rexecute  it  although  the  value  is'  not  fixed.  For 
•1^  jpj^tifaalar  means  of  ascertaining  the  value  are  pointed 
dUilAise  buothing  to  preclude  the  Court  ftom  adopting 
tijqmmnvadapted  to  that  purpose (.y). 

"^flbbd^tk  Abny,  8  Madd.  417.  (w)  Emery  «.  Wwe,  5  Vw,  jun. 

(«)  Viit  Duke,  177 ;    ^t  infra,  340 ;  8  Ves.  jun.  505 ;   Hall  v. 

^  iO}jMd  see  Baldwin  v.  Roch-  Warren,  0  Ves.  jun.  605. 

fc^g  yU^  417»  cited.  (j)  III.  xxiv.  1.     For  the  cases 

(l^  in  Kott  r.  Hill,  2  Cha.  Ca.  arising  out  of  this  rule,  Tide  Tin- 

tft;  iTteat.  £q.  119;   Grotius  uius,  674. 

^jm  BttU  ac  Pads,  h.  2,  c.  12,  (^)  See  14  Ves.  jun.  407. 

R  But 
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But  where  parties  agree  upon  a  specific  mode  of  valua- 
tioD,  as  by  two  persons,  one  chosen  by  each,  unless  the 
price  is  fixed  in  the  way  pointed  out,  the  Court  cannot  €»r 
force  the  performance  of  the  agreement,  for  that  would  be 
not  to  execute  their  agreement,  but  to  make  a  new  one  for^ 
them  (z). 

In  this  respect  our  law  accords  with  the  civil  law  (a)-. 
The  same  rule  is  adopted  in  the  code  Napoleon  (^)^ 
After  stating  that  the  price  ought  to  be  fixed  by  the  ptr-- 
ties,  it  adds,  ^^  II  pent  cependant  £tre  laiss^  k  Y9if\fl\nigm 
d'un  tiers :  si  le  tiers  ne  veut  ou  ne  pent  faire  r^stijoatiQi^ 
il  n'y  a  point  de  vente."  , 

If  the  medium  of  arbitration  or  lunpirage  is  refOfted  to 
for  settling  the  terms  of  a  contract  and  fails,  eqiii^  hfs  no 
jurisdiction  to  determine  that  though  there  is  i^^  contract 
at  law,  there  is  a  contract  in  equity.     If,  theref<i]|[e,  tbe 
instrument  assume  that  the  award  shall  bind  the,  parties 
personally,  the  deatli  of  one  of  them  before  the  awaid^wOl 
of  course  be  a  countermand  of  the  submission  at  JxWy  and 
equity  cannot  enforce  the  contract  (c).     So  if  die  aihitn: 
torfi  are  named,  and  one  party  refuses  to  execute  ipe  arU- 
tration  bond,  as  it  is  not  certain  that  any  award  yni^e^ 
be  made,  equity  will  not  interfere;  for  the  relief  soug^tf 
a  specific  perfonnance  by  the  defendant  conveying  at  socb 
price  as  the  arbitrators  named  shall  hereafter  fix^/apQO 
award  inay  ever  be  made  (d).   But  a  party  may  bina  oiin- 

self  by  acquiescing  in  an  award  not  made  in  the  XOMBUfi 

•     - 

required  (e). 


•I 


(z)  Milne«  v.  Gery,  14  Ves.  jun.  (b)  Code  Civfl;  U^  ^,  tit^ 

400  ;  Gregory  v.  Mighell,  18  Ves.  ch.  1,  s.  1502. 

jun.  328  ;  Gourlay  v.  Duke  of  So-  (c)  Blundell    v.   Bretttif^f  ^1 

menet,   19  Ves.  jun.  429.     See  Ves.  jun.  232;  and  see  0  V* J"** 

Pritchard  v,  Ovoy,  1  Jac.  and  Walk.  34. 

396.  (d )  Wilks  V.  Davis,  3  Mer.  501- 

(a)  Vide  svpra.  (r)  See  17  Ves.  jun.  241. 
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SECTION  II. 


Of  the  Failure  of  the  Consideration  before  the 

"Conveyance. 


.  A  Ve^DEE,  being  equitable  owner  of  the  estate  from 
^me  of  the  contract  for  sde,  must  pay  the  consider- 
in  Vbr  it,  although  the  estate  itself  be  destroyed  between 
Agreement  and  the  conveyance ;  and  on  the  other  hand, 
inB  be  entitled  to  any  benefit  which  may  accrue  to  the 
te  &  die  interim  (/). 

Neverdidess  this  doctrine,  however  it  may  seem  to  flow 
A'fte  rules  mentioned  in  the  preceding  chapter,  has 
«'  heen,  decided  till  lately. 

'br  in  Stent  v.  Baily  (^),  the  Master  of  the  Rolls  said, 
"1  should  buy  a  house,  and  before  such  time  as  by 
articles  I  am  to  pay  for  the  same,  the  house  be  burnt 
^hj  casualty  of  fire,  I  shall  not  in  equity  be  bound 
&e  house  (A)." 

(a  upon  a  sale  of  a  leasehold  for  lives  (/),  previously  to 
oonvejrance,  one  of  the  lives  dropped ;  and  although 
4  %&Bgex  Wright  decreed  a  specific  performance,  yet 
nport  states,  that  he  seemed  to  think,  that  if  all  the 
8  bad  been  dropped  before  the  conveyance,  it  might 
e  been  another  consideration,  for  that  the  money  was 
le  paid  for  the  conveyance,  and  no  estate  being  left, 
re  could  be  no  conveyance. 

^SseSPow.  on  Contracts,  61.  contractt  unknown  to  the  parties, 
)  i  P.  Wms.  220.  see  p.  229. 

)  As  to  accidents  before  the  (i)  White  r.  Nutt,  1  P.  Wms.  62. 
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The  case  of  Cass  v.  Rudele,  as  it  is  reported  in  Ver- 
non (J)j  is  an  authority  against  the  dictum  of  the  Master- 
of  the  Rolls,  in  Stent  v.  Daily ;  but  it  appears  (Ar)  that  the 
case  is  mis-stated  in  Vernon,  and  that  the  decree  was. 
founded  on  a  good  title  having  been  conveyed. 

In  a  late  case  (/),  however,  where  A  had  contracted  for 
the  purchase  of  some  houses  which  were  burned  dowiLi 
before  the  conveyance,  the  loss  was  holden  to  fell  uponi 
him,  although  the  houses  were  insured  at  the  time  of  ihes 
agreement  for  sale,  and  the  vendor  permitted  the  insttrttnei^ 
to  expire  without  giving  notice  to  the  vendee ;  Lord  ISdotti 
being  of  opinion,  that  no  solid  objection  could  befbimdei3 
on  the  mere  effect  of  the  accident ;  because,  as  the  party^ 
by  the  contract  became  in  equity  the  owner  of  the  pre* 
mises,  they  were  his  to  all  intents  and  purposes  (I).  Hiis 
decision  proceeded  on  the  only  principle  upon  which  it  can 
be  supported — ^that  the  purchaser  was  in  equity  owtftt  of 
the  estate.     And  therefore,  in  a  case  where  a  similar  acci- 
dent happened  to  an  estate  sold  before  a  Master,  aod  Aie 

(j)  2  Vera.  280.  349 ;  and  see  Poole  v.  Sbeiigobl  2 

(*)  See  1  Bro.  C.  C.  157,  n. ;  and  Bro.  C.  C.  118;  Revel  v.  Hu«f» 

^ee  note  to  Raith.  edit,  of  Vernon.  2  Ball  and  Beat  280  ;  flarfbrdv^ 

(/)  Paine  v.  Meller,  6  Ves.  jan.  Punier,  1  Madd.  532- 


(I)  In  the  2d  vol.  of  Coll.  of  Decis.  p.  56j  are  the  two  MkviBg 
cases : — ^The  peril  of  a  house  sold,  and  thereafter  humt,  was  found  to  fe 
the  buyer's,  though  the  disposition  bore  an  obligement  to  piit  the  l)i^ 
in  possession,  because  the  buyer  did  voluntarily  take  possessooa  tffdM^ 

■ 

build  the  house,  and  likewife  was  enfeoffed  before  the  buniing*  Hmrf^jT^ 
Wilsons. — A  house  bought  being  burnt,  the  Lords  found,  that  the  l^p" 
perty  being  transferred  to  the  buyer,  by  his  being  enfeoffed,  and  the  kej» 
being  offered  to  him,  the  accidental  loss  must  follow  the  buyer,  althoogh 
there  Was  a  part  of  the  price  unpaid,  there  being  a  difference  about  <» 
which  was  referred  to  some  friends  to  be  determined,  and  which  theyli*^ 
not  done  when  the  burning  happened.     Atchison  v.  Dickson. 

report 
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report  liad  only  been  confinned  nUiy  the  loss  was  holden  to 
Gall  on  the  vendor  (m). 

Lord  Eldon's  decision  in  Paine  v.  Meller,  exactly 
iccords  with  the  doctrine  of  the  civil  law.  Indeed  it  is 
:emafkable,  that  this  very  case  is  put  in  the  Institutes  (71). 
'  Cum  autem  emptio  et  venditio  contractu  sitj  periculum 
^n  vendiUe  statim  ad  emptorem  pertinety  tametsi  adhuc 
S0  res  emptari  tradita  non  sit.  Itaque  si — aut  cedes  totce, 
id  alifua  ex  parte^  incendio  consuviptce  fuerint — emptor  is 
immum  est,  cui  necesse  est,  licet  rem  non  fuerit  nactusy 
yfXKfMTt  solvere.'' 

• .  Jtis  hardly  necessary  to  remark,  that  although  the  Court 
priQ  enforce  a  specific  performance,  notwithstanding  the 
»tate  is  destroyed,  yet  this  will  not  be  done  unless  the 
itle  be  good,  or  the  purchaser  has,  previously  to  the  acci- 
lent,  wayed  any  objections  to  it. 

The  case  of  Paine  v.  Meller  may  be  considered  as  hav- 
Jig  also  settled,  that  a  purchaser  would  be  entitled  to  any 
waefit  accruing  to  the  estate  after  the  agreement,  and  be- 
bre  the  conveyance ;  for  Lord  Eldon  said,  "  If  a  man 
lad  signed  a  contract  for  a  house  upon  that  land  which 
s  how  appropriated  to  the  London  Docks,  and  that  house 
ifas  burnt,  it  would  be  impossible  to  say  to  the  purchaser, 
prilling  to  take  the  land  without  the  house,  because  much 
nore  valuable  on  account  of  this  project,  that  he  should 
lot  have  it'" 

jThif  also  appears  to  have  been  admitted  in  a  case  (p) 
there  a  man  contracted  for  the  purchase  of  a  reversion,  and 
lAerwards  the  lives  dropped  before  the  contract  was  carried 
oito  execution ;  for,  although  the  Court  did  not  decree  a 

(s)  Ek parte  Minor,  1 1  Ves.  jun.     Jure  Natur<e  et  Gentium,  1.  5,  c.  5, 
559.    Vide  p.  50.     See  Zagury  v.     a.  3. 
Fundi,  2  Campb.  240.  (p)  Spurrier  v.  Hancock,  4  Ves. 

(»)  III.  xxiv.  3.     Read  Puff,  de     jun.  667 ;  and  see  1  P.  Wms.  62. 

H  3  specific 
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spteific  performance,  they  proceeded  entirely  on  Che  lax^bes 
and  trifling  conduct  of  the  purchaser,  and  nerisr  evisii 
hinted  that  the  contract  should  not  be  perfomifed  0n.  ac- 
count of  the  lives  having  dropped.  -    . 

Indeed  this  point  flows  from  the  decuian  in  Pilii^  v.  ^ 
Meller ;  and  it  was  the  rule  of  the  civil  law,  thkt  the  pfur— 
chaser  should  benefit  by  the  accretion  to  the  estate  beferes 
the  conveyance  :  nam  et  cammodum  gus  esse  debet  agnm 
perictdum  est  (p). 

These  cases  suggest  the  observation  that,  in  agiee— 
ments  for  the  purchase  of  houses,  some  provirion  diotal^ 
be  made  for  their  insurance  until  the  completioo  of  ih« 
contract. 


II.  It  equally  follows,  from  the  general  rule  of  eqnit^r, 
by  which  that  which  is  agreed  to  be  done  is  consido^  as 
actually  performed,  that  if  a  person  agree  to  give  a  con- 
tingent consideration  for  an  estate,  as  an  anitui^  fi»  Ae 
life  of  the  vendor,  and  the  vendor  die  before  the  conveyanee 
is  executed,  by  which  event  the  annuity  ceasea,  .ytrtfte 
purchaser  will  be  entitled  to  a  specific  performance  clliii 
contract.  This,  we  observe,  is  a  much  stronger  case  dn 
that  before  discussed.  There  a  loss  was  actually  sostaiiitd) 
and  the  only  question  was,  upon  whom  it  should'^ 
But  in  this  case,  if  performance  of  the  agreetaent  IrtR 
not  compelled,  the  parties  would  stand  in  precisdydie 
same  situation  as  before  the  contract ;  whereas,  by  ptf* 
forming  the  agreement,  the  estate  is  given  to  the  putchiiiC^ 
without  his  paying  any  consideration  for  it  A  steady 
adherence  to  principle  compels  the  Court  to  overlook  ftc 
hardship  of  this  particular  case,  and  the  doctrine  rests 
upon  high  authority. 

(p)  Inst,  ubi  sup. 

Thus 
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Thus  in  the  case  of  Mortimer  t;.  Capper  (q),  A  con- 
racted  to  sell  an  estate  to  B  for  200/.,  and  50/.  a  year  an- 
ittity  i  and  two  days  after  the  contract  was  reduced  into 
niting,  A  was  found  drowned ;  the  Lord  Chancellor  di- 
eoted  an  inquiry  as  to  the  value  of  an  annuity  for  the  life 
if  4)  ^  Older  to  introduce  the  question,  whether  an  estate 
leiBg  disposed  of  for  an  annuity,  which  is  a  contingency, 
he  contract  shall  fall  to  the  ground,  if  no  payment  of  the 
nnuity  shall  be  made.  He  said,  that  he  though^  if  the 
yrice  were  fair,  the  contract  ought  not  to  be  cut  down> 
o^erel^  because  the  annuity,  which  was  a  contingent  pay- 
ment, never  became  payable. 

The  parties  in  the  above  cause  were  so  well  satisfied 
fith  the  opii^ion  of  the  Court,  that  they  never,  it  is  said, 
irtHi^lit  it  back  for  further  directions  (r). 

So  ia  9  later  case  (s\  where  A  sold  an  estate  by  auc- 
ion  in  consideration  of  a  life  annuity  (I),  the  first  pay^ 
nent  to  be  made  on  the  25th  of  December  1787 ;  but  in 
lase  he  should  die  before  the  29th  of  September  i.787, 
ip  to  which  time  he  was  to  receive  the  rents,  the  contract 
hould  be  void.  A  died  on  the  ist  of  February  1788, 
ij(ker  a  sudden  and  short  illness  of  only  two  days ;  and 
ii]«iiig^  to  sonie  delays,  the  conveyances  were  not  executed. 
Ilie.qqiMrter's  payment,  due  at  Christmas,  was  tendered  to 
lie  render's  agent  by  the  purchaser,  a  few  days  after  it 
lec^iQ^  ^oe ;  but  the  agent  declined  receiving  it,  saying, 
hut  the  conveyance  would  be  soon  completed,  and  that  it 
9^  npt  necessary  for  the  purchaser  to  make  such  payment 
pi  ftfi^  ipiean  time.  On  the  first  hearing.  Lord  Thurlow 
tfddy  he  did  not  see  that  if  an  annuity  was  contracted  for, 

.(f)ifiro.C.C.15C.  SeeWyvill         (s)  Jaokson    v.  Lever,  3  Bro. 
c.  Qbhop  of  Exeter,  1  Price,  292.     C.  C.  605. 
(r)  See  3  Bro.  C.  C.  609,  sed  qu. 

(I)  See  Appendix,  No.  12,  for  a  statement  of  the  new  Annuity  Act, 
^  ao  inquiry  into  the  expediency  of  raising  the  legal  rate  of  interest. 

B  4  why 
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why  Ihe  consid^rtttion  should  not  be  paid.  It  waft,  ht  cndd, 
objected,  that  the  contract  could  not  be  carried  iMoteelni- 
tion  tnodo  etforma^  and  that  had  great  weight  whei^^ere 
had  been  no  payment.  His  Lordship  afterwards  made  his 
decree  for  a  specific  performance,  on  payment  of  th^ 'arrears 
of  the  annuity,  the  consideration  for  the  purcfaaBe'oC  the 

testate^.  ■'  "'  -'  '■'• 

The  case  of  Paine  v.  Meller  bears  on  this  point  tlsa. 
Lord  Eldon,  in  delivering  judgment,  said,  diat  asi  to  die 
lUmnity  cases,  and  all  others,  the  true  answer  bad  teen 
given ;  that  the  party  has  the  thing  he  bought,  tkomgh  m> 
payment  may  have  been  made ;  for  he  bought  aid^ect  40 
contingency.  And  in  the  later  case  of  Coles  v.  Trecothick, 

fais  Lordship  expressed  the  same  opinion  (<)• 

But  if  in  a  case  of  this  nature,  a  payment  of  the  maaSHj 
become  due  before  the  death  of  the  vendor,  and  die  pv- 
chaser  neglect  to  make  or  tender  it,  he  cannot  insist  upooB 
specific  performance. 

This  was  decided  by  the  case  of  Pope  v.  Root  (uY  A 
contracted  with  B  for  the  sale  of  an  estate  to  him,  in  con- 
sideration of  a  life  annuity,  and  the  completion  of  the 
agreement  was  delayed  by  the  illness  of  a  mortgagee,  w&o 
was  to  have  been  paid  off.  Two  days  after  the  time  men- 
tipned  for  completing  the  purchase,  A  met  with  ap  iicci- 
dent,  and  died  within  a  few  days.  jBy  the  terms  of  tbe 
contract,  the  first  payment  of  the  annuity  became  due  pie- 
viously  to  the  death  of  Ay  but  it  was  not  paid  or  tendered. 
And  Lord  Chancellor  Bathurst  dismissed  the  bill  for  a 
specific  performance^  and  the  decree  was  affirmed  in  the 
Qouse  of  Lords  (v),  (I). 

it)  See  i^  VeR.  jan.  524C.  in  Baldwin  r.  Boulter,  Ir froiCC. 

{%)  7  Bro.  P.  C.  184.  156,  cited, 

(r)  See  Lord  Bathuret's  decision 


«i  »»i 


(I)  One  writer  has  thought,  that  the  inadequacy  of  the  consideration 
influenced  this  decision ;  see  2  Pow.  on  Contracts,  76  -,  but  it  does  no^ 
tppear  that  any  inadequacy  was  actually  proved. 

The 
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Tbe  reader  will  observe,  that  the  decisions  in  the  cases 
of  Mortimer  v.  Capper  and  Jackson  i;.  Lever,  do  not  in- 
fringe upon  that  of  the  House  of  Lords,  in  the  prior  case 
of  Pope  i;.  Root,  but  reduce  the  rules  on  this  subject  to  an 
eciuitable  and  uniform  standard ;  for  the  ojoiy  casein  virjbich 
a*  purchaser  cannot  require  the  assistance  of  equity^,  is 
where  he  has  by  laches  forfeited  his  right  to  its  aid,  nainely, 
wiiere  a  payment  of  the  annuity  became  due,  and  he  neg- 
lected to  pay  or  tender  it 

To  obviate  all  doubt,  it  seems  advisable  in  agreem^ts 
for.  porcfaase,  where  the  consideration  is  an  annuity  fi>^  the 
life  of  the  vendor,  to  expressly  declare,  that  the  death  of  the 
twill  or,  previously  to  the  completion  of  the  contract}  shall 
not  put  an  end  to  it,  although  a  payment  of  tbe  annuity 
dnUnot  hafve  become  due,  or  having  become  due,  shall 
not  hove  been  made  or  tendered ;  but  that,  on  the  con- 
tmy^  the  purchaser  shall  be  entitled  to  a  conveyance,  on 
payment  of  the  annuity  up  to  the  death  of  the  vendor. 


In  the  cases  just  dismissed,  the  purchaser j  by  the  death 
(yf  the  vendor,  obtained  the  estate  without  paying  cmy,  or 
Mj  a  nominal  consideration  for  it.  Perhaps  a  case  may 
ariae  where  the  vendor  having  received  the  purchase 
moiiey,  may,  by  the  death  of  the  purchaser,  be  entitled  to 
retain  the  estate  also,  although  he  may  not  be  his'  heir. 
Hdacasewas  putin  the  argument  of  Burgess  v.  Wheate(i*): 
a.  purchase,  and  the  money  paid  by  the  purchaser,  w^ho 
dies  without  heir,  before  any  conveyance.  It  was  said,  if 
the  lord  could  not  claim  the  estate,  and  pray  a  conv^- 
anoe,  the  vendor  would  hold  the  estate  he  has  been  paid 
for,  and  keep  the  money  too.  Sir  Thomas  Clarke,  in  deli- 
vering his  opinion,  said,  that  he  thought  the  lord  could  not 

(x)  1  BlacksU  123. 

pray 
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pray  the  conveyance ;  to  say  he  could  was  beggingJthe 
question.  And  as  to  the  vendor's  keeping  both  the  estate 
and  the  money,  it  was  analogous  to  what  equity  does  in. 
another  case ;  as  where  a  conveyance  is  made  prematurely^ 
before  money  paid,  the  money  is  considered  as  a  lien  ool 
that  estate  in  the  hands  of  the  vendee.  So  where  moneys 
was  paid  prematurely,  the  money  would  be  considered  as 
a  lien  on  the  estate  in  the  hands  of  the  vendor,  for  the.per«> 
sonal  representatives  of  the  purchaser;  which  would  leave^ 
things  in  statu  quo. 

It  may  be  doubted,  however,  whether  this  case,  if  ifc 
should  ever  arise,  would  be  decided  according  to  Sir  Tho-* 
mas  Clarke's  opinion.   Where  a  lien  is  raised  fior  pordiase' 
money  under  the  usual  equity  (^),  in  favour  of  a  vendor^ 
it  is  for  a  debt  reaUy  due  to  him,  and  equity  merely  pro- 
vides a  security  for  it     But  in  the  case  imder  considerar^ 
tion,  equity  must  not   simply  give  a  securitf  for 
existing  debt ;  it  must  first  raise  a  debt  against  the 
agreement  of  the  parties.     The  purchase  money  was 
debt  due  to  the  vendor,  which  upon  principle  it  would 
difficult  to  make  him  repay.     What  power  has  a  court 
of  equity  to  rescind  vl  legal  contract  like  this?  The  questioua 
might  perhaps  arise  if  the  vendor  was  seeking  relief  in 
equity,  but  in  this  case  he  must  be  a  defendant.  If  if  ishoiold 
be  admitted  that  the  money  cannot  be  recovered,  "dieii  of 
course  he  must  retain  the  estate,  also,  until  some  penm 
appear  who  is  by  law  entitled  to  require  a  conveffUice 
of  it 

(jf)  Vide  infra^  ch.  12. 


; 
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CHAPTER  VI. 

P  THE  PARTIAL   EXECUTION  OF  A  CONTRACT,  WHERE 
A  VENDOR  HAS  NOT   THE    INTEREST  WHICH   HE  PRE- 

t^Nbisb  TO  sell;  and  of  defects  in  the  quan- 

tlTT  AND  QUALITT  OF  THE  ESTATE. 


SECTION  L 

WAere  the  Vendor  has  not  the  Interest  which  he  sold. 


»  TV  HERE  a  person  sells  an  interest,  and  it  appears 
lat  the  interest  which  he  pretended  to  sell  was  not  the 
ue  one ;  as,  for  example,  if  it  was  for  a  less  number  of 
tan  than  he  had  contracted  to  sell,  the  purchaser  may 
maider  the  contract  at  an  end,  and  bring  an  action  for 
oney  had  and  received,  to  recover  any  sum  of  money 
lu€h  he  may  have  paid  in  part  performance  of  the  agree- 
ml  for  the  sale :  and  the  vendor  offering  to  make  an 
[kywance  pro  tanto,  will  make  no  difference ;  it  is  suffi- 
lent  for  the  plaintiff  to  say,  it  is  not  the  interest  which  I 
peed  to  purchase  (a). 

^  Qut  in  a  late  case  {b)  at  nisi  prius,  where  the  s^eement 
ras  to  sell  ^^  the  unexpired  term  of  eight  years  lease  and 
T)od  wiU,"  &c.  and  it  appeared,  that,  at  the  date  of  the 
greement,  the  unexpired  term  in  the  lease  was  only 

(<)  Fairer  r.  Nigbtingal,  2  Esp.  v.  Shee,  1  Cam^b.  Ca.  113,    8m 

'a.  039 ;    and  see  Heam  v,  Tom-  also  Duffell  v.  Wilson,  ib.  401 ;  and 

Dy  Pcake's  Ca.  192 ;  Thomson  v.  see  ch.  8,  m/Wi. 

(iks,  1  Esp.  Ca.  184 ;  Mattock  v.  (b)  Belworth  v.  HapeU,  4  Camp. 

^unt,B.  R.  15  Feb.  1806  -,  Uibbert  Ca.  140. 

seven 
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seven  years  and  seven  months,  Lord  Ellenborough  said, 
that  the  parties  could  not  be  supposed  to  have  meant  that 
there  was  the  exact  term  of  eight  years  unexpired,  neither 
more  nor  less,  by  a  single  day.  The  agreement  must, 
therefore,  receive  a  reasonable  construction,  and  it  ^ecuqs 
not  unreasonable  that  the  period  mentioned  in  the  agree- 
meot  should  be  calculated  from  the  last  preceding  day 
when  the  rent  was  payable,  and  including,  therefor^  the 
current  half  year.  Any  fraud  or  material  misdescription, 
though  unintentional,  would  vacate  the  agreement,  but 
the  defendant  might  here  have  had  substantially  what  he 
agreed  to  purchase. 

So  where  a  house  was  sold  by  auction,  and  no  notice 
was  taken  of  a  fee-farm  rent  of  5^.  ^d.  charged  upon 
that  and  upon  other  property,  to  a  very  great  amount,  the 
purchaser  brought  an  action  for  breach  of  the  agreement 
and  Sir  Vicary  Gibbs  for  the  vendor,  the  defendant,  de- 
clined arguing  the  point  (c). 

And  where  a  particular  described  the  subject  of  sale  fa> 
be  an  annuity  of  so  much,  payable  out  of  the  toUs  of 
Waterloo  Bridge,  the  Court  considered  that  the  purchaaer 
would  make  some  inquiry  as  to  the  annuity ;  but  as  the 
Bridge  Act  did  not  speak  of  any  power  to  redeem  the. 
annuities  to  be  granted,  and  the  annuity  was  made  mlffxi 
to  redemption^  it  was  held  that  the  contract  was  not  bind- 
ing on  the  purchaser ;  and  the  Court  was  of  opinion,  fta 
sellers  should  be  strictly  bound  to  disclose  the  real  nktnre 
of  the  subject  of  the  contract  (rf). 

But,  notwithstanding  that  the  vendor  has  a  diffiopBOt 
interest  to  what  he  pretended  to  sell,  equity  \rill,  in  «oM 

cases,  compel  the  purchaser  to  take  it. 

■ 

(c)   Turner  p.   Beaurain,   Sitt.     well  %>.  Harris,  1  Taunt.  43a 
Gttildh.  cor..  Lord  Ellenborough,         {d)  Coverley  v.  Bunell,  M.T. 
C.J,  2d.  June  1806 ;  and  see  Bam-      1821 ,  B.  R.  MS. 

Tbu5, 


OP  A   CONTUACT.  9SS 

08,  although  the  estate  is  charged  with  trifling  incum- 

es,  which  cannot  be  discharged,  yet  it  seems  that^ 

some  circumstances,  if  a  satisfactory  indemnity  can 

^en  against  them,  equity  will  compel  a  specific  per- 

nce  (e),  (I).    This,  however,  is  evidently  a  jurisdic- 

rtiich  cannot  be  too  cautiously  exercised.     In  a  late 

Lord  Eldon  said,  that  he  did  not  apprehend,  that  tlie 

could  compel  the  purchaser  to  take  an  indemnity, 

vendor  to  give  it  (/). 

ilthough  the  vendor  may  not  be  entitled  to  the  estate 
5  number  of  years  which  he  contracted  to  sell,  yet, 
deficiency  were  not  great,  equity  would  certainly 
I  a  performance  of  the  contract  at  a  proportionable 

'^)' 

t  if  thie  number  of  years  be  considerably  less  than  the 
ir  pretended  to  sell,  equity,  so  far  from  interfering  in 
rdnr,  will  assist  the  purchaser  in  recovering  any  de- 
irhich  he  may  have  paid. 

18,  in  Long  v.  Fletcher  (h),  A  pretending  he  had  a 
f  sixteen  years  to  come,  in  a  house,  agreed  to  sell  it 
ind  £paid  loo/.  part  of  the  consideration  money, 
B  entered,  but  finding  that  A  had  only  a  term  of 
un  in  the  house,  brought  his  bill  to  have  an  account, 
(mey  refunded,  and  the  bargain  set  aside ;  and  ac- 
ig^y  B  was  decreed  to  account  for  the  profits,  and 

^land  V.  Norris,  1  Cox,  (/)  See  1  Ves.  and  Beam.  225. 

bey  V,  Grant,  Horniblow  {g)  See  Guest  v,  Homfray,    5 

sy,  13  Ves.  jun.  7S.  81 ;  Ves.jun.  818;  and  see  Hanger  v. 

r  'Bamweil  v.   Harris,     1  Eyles,  21  Vin.  Abr.  (A),  pi.  1 ;   2 

[ao ;  see  also  Hays  v*  Bai-  £q.  Ca.  Abr.  68Q ;  see  also  10  Ves. 

ddiDch.T'Post.    Woodv.  jun.  306;  13  Ves.  jun.  77- 

19  Ves.  220.  (A)  2  Eq.  Ca.  Abr.  5.  pi.  4. 


Ithough  it  seems  evident  that  this  equity  would  be  enforced  in  a 
r  instance,  like  Turner  v.  Beaurain,  yet  the  cases  referred  to 
decisive  authorities  in  favour  of  it. 

the 
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• 

the  canmderation  money  to  be  refunded,  and  J3,  upon  his 
own  account,  to  have  tenant  allowances  made  him. 

So,  if  a  purchaser  contract  for  what  is  stated  to-be  an 
original  lease,  and  it  turn  out  to  be  an  underlease  '^the 
whole  term,  wanting  a  few  days,  it  should  seem  that  equflf 
would  not  compel  the  purchaser  to  perform  the  eooftnMf  It 
is  impossible,  from  the  nature  <tf  the  thing,  to  make^oqr 
compensation  for  the  reversion  outstanding,  and  j^  k  may 
become  very  valuable ;  and  it  is  of  great  importaqce  to  a 
purchaser  of  a  lease  not  to  have  any  third  jff^ini(^^^9llfiiA 
between  him  and  the  own^r  of  the  inheritance  (|}» 

It  frequently  happens  that  a  contract  for  ft4$W|i9l4 
estate  is  not  carried  into  execution  at  the  tiniQ  tpp9JjiMi^ 
and  the  vendor  continues  in  possession.  The  .ea^tei  pf 
course,  daily  decreases  in  value,  and  a  question  fjc^ufffifidy 
arises,  whether  the  purchaser  shall  be  compelled  li$t|ay 
the  full  price  originally  agreed  to  be  given  for  tli^  ^f(M^ 
or  what  arrangement  shall  be  made  between  thcf  yffftij/^ 

In  a  late  case  ( j),  where  this  point  arose,  ^  |ate 
Master  of  the  Rolls  said,  the  reasonable  course  ]|f^}p|^]ie 
should  adopt,  was,  that  for  the  time  elapsed  he^K^J^ 
execution  of  the  agreement,  in  ccmsequence  of  dK^feo- 
dency  of  the  suit,  int^r^st  should  be  paid  by  thepu]]p|^)^ 
and  a  rent  should  be  set  upon  the  pren^sei;  in  ttffsjfffifi  of 
the  possession  of  the  vendor.  . , . ;  i 

This  rule  at  once  provides  for  the  interests  of  bpth  pv- 
ties,  and  accords  with  the  maxim  of  equity,  by  wl^^  ^ 
which  is  agreed  to  be  done,  is  qonsi^ered  as  BfipiBOf^^tr 
formed.  The  purchase  money,  from  the  tiine  o£  Ufa^pWr 
tract,  belongs  to  the  vendor,  who  is  entitled  to  intje^  ob 
it  wlvle  it  is  retained  by  the  purchaser.     The  estate  fioiP 

(i)  Vide  uifrOf  where  an  under-  (J)  Dyer  v,  Hargraye^  10  Vei- 
lease  will  be  enforced  against  a  ven-  jun.  505.  See  and  consider  Kini^ 
dor  under  an  agreement  to  assign,     v.  Wightman,  1  Anst  SO ;  Feotos 

div.  II.  V,  Browne,  14  Ves.  jun.  144. 

the 
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le  time  belongs  to  the  purchaser,  who  is  entitled  to 
or  it  while  it  is  occupied  by  the  vendor. 
iotlibert  V.  Baker  (k)y  the  quit  rents  of  a  manor  were 
iiL'  the  particulars  of  sale  to  be  2  /.  a  year,  and  they 
laAto  only  30^.  a  year ;  but  a  performance  in  specie 
icraed,  and  it  was  referred  to  the  Master  to  ascer- 
Mtcompensation  should  be  allowed  in  respect  of  the 
icy. 


• 


TC  an  estate  is  sold  by  auction,  or  before  a  Master, 
and  the  vendor  has  not  a  title  to  all  the  lots  sold, 
Win  compel  the  purchaser  to  take  the  lots  to  which 
tm  be  made,  if  they  are  not  complicated  with  the 
liiA  win  allow  him  a  compensation  pro  tanto. 
jj'iri  Poole  V.  Shergold  (/),  a  man  became  the  pur- 
ol' several  lots  of  an  estate,  to  two  of  which  no  title 
hk  made.  And  upon  the  Master^s  report  Lord 
ik^  said,  he  must  take  it  for  granted,  these  two  lots 
lot  so  complicated  with  the  others,  as  to  entitle  the 
Mr  to  resist  the  whole;  and  therefore  decreed  a 
i  |>erformance  pro  tanto. 

'If  a  title  cannot  be  made  to  a  lot  which  is  compli- 
iMi  the  rest,  the  purchaser  will  not  be  compelled  to 
Pflie  lots  to  which  a  title  can  be  made. 
Bf  in  Poole  v.  Shergold,  before  cited.  Lord  Kenyon 
f  a  purchase  was  made  of  a  mansion-house  in  one 
!'&nns,  &c.  in  others,  and  no  title  could  be  made 
'  lot  containing  the  mansion-house,  it  would  be  a 
I  to  rescind  the  whole  contract. 
1  Kenyon  seems  afterwards  to  have  gone  a  step  fur- 
ind  to  have  been  of  opinion,  that  such  a  contract 
not  in  any  case  to  be  enforced  against  a  purchaser. 

!g.  Lib.  A.  1790,  fol.  442.  (/)  2  Bro.  C.C.  118;  1  Cox,  273. 

See  0  Ves.  jun.  Qtll^. 

•  For 
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For  sitting  in  a  court  of  law  (m)  he  held,  that  the  per* 
formance  of  a  contract  for  the  sale  of  some  housea  ought 
not  to  be  compelled,  as  a  title  could  not  be  mad^^  alLthfS 
houses  bought ;  and  this,  notwithstanding  they  were  toU 
in  separate  lots.  He  said,  when  a  party  purchaseaacorwral 
lots  of  this  description  at  an  auction,  it  must  be  taken  m  an 
entire  contract ;  that  is,  that  the  several  lo^  are  purohaaed 
with  a  view  of  making  them  a  joint  concern.  Ilhe^  jielll^ 
therefore  shall  not,  in  case  of  any  defect  in  his  title,  t^  Que 
part,  be  allowed  to  abandon  that  part  at  his  pl^iKf^^fV!^ 
to  hold  the  purchaser  to  his  bargain  for  the  residm^  Vfvm 
such  a  doctrine  much  injustice  might  result,  as  t)i^ jiftrC  to 
which  a  seller  could  not  make  a  title  might  be  fWt.pifeiuin- 
stanced,  that  without  it  the  other  parts  would  be.  of  little^. 

*  III. 

perhaps  of  no  value  ;  or  it  might  leave  it  in  the  power  o^ 
the  seller,  or  any  other  person  who  might  come  to  the  p0i- 
session  of  such  part,  to  deprive  the  purchaser  of  e^furj 
degree  of  enjoyment  or  beneficial  use  of  that  .part  wjiidi 
he  had  purchased.    He  added,  that  a  case  under  GJIVGWD: 
stances  precisely  similar  to  the  present,  had  beeii  dpci^ 
before  him,  when  Master  of  the  Rolls.    That,  onth|dt,9INK 
coming  before  him,  he  had  found  that  his  predecessor  Ih^ 
Sir  Thomas  Sewell,  had  ruled  contrary  to  the  doctrn^  k, 
was  now  delivering ;  but  that  he  at  the  llolls  had  onx* 
ruled  Sir  Thomas  SewelVs  determination,  with  the  jpoi^ 
approbation  of  the  bar.  ,.      ,:,   , 

And  the  Court  of  Exchequer  appear  to  have  Iff^  of  dlf 
same  opinion  as  Lord  Kenyon.  For  in  a  case  («)  whfi^t 
person  purchased  several  lots  of  an  estate  sold  under  a  de- 
cree of  the  Court,  and  the  biddings  were  afterwards  qpff^ 
as  to  one  lot,  the  Court  were  of  opinion,  that  he  had  so 
option  to  open  the  biddings  as  to  the  rest  of  the  lots. 

(in)  Chamben  v.  Griffiths,  1  Esp.         (n)  Boyer  v.  Blackwdl,  3  Aintr' 
Ca.  140.  657. 

In 
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Ia  iBihSe  lHjse  (p\  ih  wbich  most  of  the  authorities  on  this 
Jk^kA'^eit  cited,  the  cases  of  Chambers  t;.  Griffiths  and 
BoyiSr  t^.  %likck\vell  were  hot  noticed;  but  I  learn  that  Lord 
Hdbii^  ^  dfterW^ds  mentioned  from  the  bench  that  he  had 
m^t  ^v'lth  the  case  of  Chambers  v.  Griffidis ;  and  he  desired 
ittdb^'itakiiferbtoody  that  he  was  not  of  the  same  opinion  as 
Lord  Kteyoii;  and,  in  a  still  later  case,  Lord  £3don  &^' 
prestiN^d^kh  c^inioti  that  Lord  Kenyon*s  role  would  not  be 
fiiOo#ed'tail4BS8  it  could  be  shown-that  there  was  an  under- 
flUttldiJigiliHt  Ae  purchaser  was  not  to  take  any  of  the  lots 
onksBft  h6  dould  obtain  them  all  (p). 

J  ^ 

Thiitiiles  laid  down  in  Poole  v.  Shergold  must  iherefoi^ 
fltlR'be  considered  the  law  of  the  Court.  It  is  indeed  re- 
markablei  that  in  Chambers  v.  Griffiths,  Lord  Kenyon 
riiotdd  hate  overlooked  his  decision  in  Poole  t;.  Shergold ; 
moM  especially  as  it  in  a  great  measure  obviated  the  objec- 
tiotkB  which  he  made  to  a  partial  execution  by  a  court  of 
eqditjf  df  a  contract  for  purchase  of  several  lots  of  an  estate. 
Hie  doctrine,  however,  could  not  apply  to  an  action  at  law, 
because  although  the  same  man  purchase  several  lots  at  aa 
auctioii,  yet  a  distinct  contract  arises  upon  each  (q).  Cham- 
bers* v.  Griffiths  cannot  therefore  be  maintained  as  an 
an&britf  even  for  the  legal  rule. 

Wheite'an  estate  is  sold  in  one  lot,  either  by  private  con- 
tract or  public  sale,  and  the  vendor  has  not  a  tide  to  the 
whole  estate,  he  cannot  enforce  the  contract  at  law(r), 
unlett  perhaps  a  separate  value  was  put  on'  different  parts 
of  the  estate,  in  which  case  the  contract  in  favour  of  justice 
may  be  considered  distinct  At  law  neither  a  vendor  can, 
ca  an  entire  contract,  recover  part  of  the  purchase  money, 

(o)  Dfiewe  v.  Hanaon,  0  Vet.  jnn.        {(f)  Emmenon  v.  Heelis,  2  Taunt. 
e^S.  38 ;  James  v.  Shore,  1  Stark.  426. 

(p)  10  July  1810,  MS.  (r)  Tomkins  v.  White,  5  Smith, 

435. 
s  wliCre 
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where  he  cannot  make  a  title  to  the  whole  estate  sdld ;  nor 
would  a  purchaser  be  suffered  in  a  court  of  law  to  say;  4iat 
he  would  retain  all  of  which  the  title  was  good,  and  VM«te 
the  contract  as  to  the  rest :  such  questionsr  being  subjects 
only  for  a  court  of  equity  (s). 

But  if  the  part  to  which  the  seller  has  a  title  was  die 
purchaser's  principal  object,  or  equally  his  object  willi  the 
part  to  which  a  title  cannot  be  made,  and  is  itsdUT  ap^  in- 
dependent subject,  and  not  likely  to  be  injured  by  tiieofter 
part,  equity  will  compel  the  purchaser  to  take  it  at  a  pro- 
portionate price ;  and  in  these  cases  it  will  be  refened  to 
the  Master,  to  inquire,  ^^  whether  the  part  to  which  a  title 
cannot  be  made,  is  material  to  the  possesskm  and  tttfoy- 
ment  of  the  rest  of  the  estate  (0'*- 

Thus  in  a  case  (ti)  before  Sir  Thomas  Sewell,  a  inan 
who  had  contracted  for  the  purchase  of  a  house  and  wbarf, 
was  compelled  to  take  the  house,  although  he  ooold  sot 
obtain  the  wharf ;  as  it  appeared  that  his  object  iras  to 
carry  on  his  business  at  the  wharf  (I) ;  which,  Lofd  KtB- 
yon  said,  was  a  determination  contrary  to  all  justice  and 
reason  (v). 

And  in  the  late  case  of  Drew  v.  Hanson  (iv),  ivlHcb 
arose  upon  the  sale  of  an  ^tate,  together  with  the  faha- 
ble  com  and  hay  tithes  of  the  whole  parish,  it  appsated, 

(i)  Johnson  v.  Johnson,  3  Bos.         (u)  See  6  Ves.  jon.  O/ft ;  7  ^^ 

and  Pull.  162.  jun.  270,  cited;  and  aed  M*QBeen 

(0  M'Queen  v.  Farquhar,   11  v.  Farquhar,  11  yea.jiin,4dr' 
Ves.  jim.  467;  Reg.  Lib.  B.  1804,         (v)  1  Cox,  274. 
foL  1095 ;  Knatchbull  v.  Grueber,         (w)  6  Ves.  jun.  675. 
1  Madd.  153. 


(I)  This  case  has  been  frequently  disapproved  of,  and  would  not  htve 
been  so  decided  at  this  day.  See  1  Esp.  Ca.  152 ;  6  Ves.  jun:  670;  1^ 
Ves.  jun.  78.  228.  427.  In  Stewart  v.  Allinson,  18  Ves.  jun.  26,  I^ 
Kldon  expressed  himself  much  more  strongly  against  the  princ^^k  ^ 
these  cases,  than  appears  by  the  report. 

that 
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Ihat  the  principal  object  of  the  purchaser  was  the  com 
tithes^  and  that  half  the  hay  tithe  belonged  to  the  vicar, 
aad  the  other  half  was  commuted  for  by  a  payment  of  2  /. 
per  annum,  the  nature  of  which  did  not  appear.  Upon  the 
hctBf  as  they  then  appeared,  Lord  Eldon  would  not  give 
judgment,  but  he  seemed  clearly  of  opinion  that  the  hay 
titbe,  if  not  of  great  extent  or  of  such  a  nature  as  to  pre- 
judke  the  com  tithCf  was  a  subject  for  compensation :  but 
^itiierwiae  not,  as  the  purchaser  would  not  get  the  thing 
w)ttch  was  the  principal  object  of  his  contract  (s). 

So  in  a  case  (jf)  where  a  man  had  articled  for  the  pur- 
chase of  an  estate  tithe-free,  but  whichafterwards  a{qpeared 
Iff  be  subject  to  tithes,  Lord  Thurlow  decreed  a  specific 
peifonnance,  although  the  purchaser  proved,  that  his 
dgect  WHS  to  buy  an  estate  tithe-free  (I). 

Thif^  however,  to  use  Lord  Eldon's  words  (js),  is  a  pro- 
di^;ious  strong  measure  in  a  court  of  equity  to  say,  as  a  dis- 
creet exercise  of  its  jurisdiction,  that  the  contract  shall  be 
{unformed,  the  defendant  swearing  and  positively  proving 
4uit  be  would  have  had  nothing  to  do  with  the  estate  if 
not  tithe^ee.  And  in  the  case  of  Ker  v.  Clobery  (a), 
where  Uie  estate  was  sold  before  the  Master,  and  the  par- 
tievlaiai  stated,  that  '^  the  whole  of  the  above  lands  are  only 
iijbgwt  to  a  modus  for  tithe  hay  of  2/.  per  annum,'"  Lord 

^)  8ii  Vancoaver  9.  Bliss,  11  Oid. ;  and  Me  Rote  v.  Callaod,  5 

VpLJfm.  458 ;  Sli^yUaQ  v.  Scsott,  Vai.  juo.  isa ;  Walling^  v.  Hil- 

13  Vok  jmu  425.  beit,  1  Mer.  104. 

(jf)  Lord  Stanliope^s  case,  6  y 66.  (z)  See  6  Ves.  jun.  670 ;  «iid  see 

OD*  ers,  dted;  Lowndea  v.  Lane,  17  Yes.  jun.  280. 

I  Cos,  363 ;  6  Yea.  jun.  C70y  cited ;  (a)  26  Mar.  1814,  MS. 
•as  Pincke  v.  dirties,  dted 


m        n  »  ■       »    m^tmm^mm*    i    ■  i      ■  ■      ^  w        i.    r 


(I)  It  now  appears  by  the  report  of  the  case  published  by  Mr.  Cos, 
the  estate  was  only  subject  to  a  money^payment  of  14  /.  in  liau  of 
Howlasd  V,  Norris,  1  Cox,  59. 

S  2  Eldon 
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Eldon  was  of  opinion,  that  a  purchaser  of  an  estate  stateA 
to  be  tithe-free,  or  subject  to  a  modus,  could  not  be  com- 
pelled to  take  it  with  a  compensation,  if  the  estate  is  not 
tithe-free.  His  Lordship  said,  that  he  had  so  decided  in 
a  case  from  Yorkshire,  in  which  he  had  told  the  purchaser 
if  he  would  take  the  estate  with  a  compensation,  he  nnist 
undertake  to  pay  the  tithes  to  the  vendor.  The  question 
therefore  is  now  at  rest 

In  a  later  case,  upon  a  sale  before  a  Master,  where  the 
particular  stated  about  thirty-three  acres  to  be  tidie-ftee, 
Lord  Eldon  held,  that  the  principle  laid  down  in  Ker  v. 
Clobery  did  not  apply  (b). 

In  a  late  case,  where  the  estate  was  described  w  let  on  a 
ground-lease  at  so  much  per  annum,  and  it  turned  out 
that  the  lease  was  at  rack-rent,  Lord  Eldon  would  not  sup- 
port the  sale,  although  there  was  the  usual  dause,  thit 
errors  or  mis-statements  should  not  annul  the  sale  (c). 

In  a  case  where  the  particular  described  the  estate  as 
four  hundred  and  twelve  acres,  two  hundred  and  twenty- 
seven  of  which  were  tithe-free,  paying  a  very  smaH  modus ; 
and  it  appeared  that  part  of  the  estate  represented  to  be 
tithe-free,  was  subject  to  tithes  which  the  owner  was 
willing  to  sell.  Lord  Eldon  said,  that  the  allegation  wis, 
that  two  hundred  and  twenty-seven  acres  "  are  tithd^fiee, 
paying  a  very  small  modus,"  -  not  stating  a  positive  ei- 
emption  from  ty thes ;  and  where  the  contract  is  to  sell  sn 
estate  tithe-free,  the  vendor  not  representing  himsdf  to 
have  titie  to  the  tithes,  without  entering  into  the  question, 
whether  the  purchaser  ought  to  be  compelled  to  tsJce  it  if 
not  tithe-free ;  yet,  if  he  chooses  to  take  it,  he  cannot 
compel  the  vendor  to  buy  the  tithes,  if  thertf  is  a  positive 

(6)  BinkB  t\  Lord  Rokeby,  £.T.        (c)  Stewart  v.  AUiHon,  1  Mm. 
1S18,  MS.  62. 

tife 
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title  to  them  in  pernancy ;  all  he  can  have  is  compen- 
ntion(ir/). 

f  If  a  purchaser,  with  notice  of  a  defect  in  a  title  to  a 
part  of  the  estate  which  is  complicated  with  the  rest,  or 
«lliich  is  the  principal  object  of  his  contract,  take  pos- 
session of  the  estate,  and  prevent  the  vendor  from  making 
a  title,  he  will  be  compelled  to  perform  the  contract, 
notwithstanding  that  he  insisted  upon  the  objection  at 
the  time  he  entered  (e).  A  deduction  from  the  price 
willy  however,  be  allowed  him,  although  the  situation 
of  the  land  will  not  perhaps  be  taken  into  consideration. 
'  A  purchaser  will  not  be  compelled  to  take  an  undivided 
jpart  of  the  estate  contracted  for.  Therefore,  if  a  man  con- 
tract with  tenants  in  common  for  the  purchase  of  their 
Bfrtate,  and  one  of  them  die,  the  survivors  cannot  compel 
the  purchaser  to  take  their  shares,  unless  he  can  obtain 
die  share  of  the  deceased. 

And  in  a  case  where  under  a^  decree  a  person  pur- 
Jtased  two-sevenths  of  an  esltate  in  one  lot,  and  a  good 
itle  was  only  made  to  one-seventh,  the  purchaser  was 
lUowed  to .  rescind  the  contract  as  to  the  whole  of  the 

'  Nor  will  a  purchaser  be  compelled  to  take  a  leasehold 
estate,  for  however  long  a  term  it  may  be  holden,  wherelie 
bBfi  GODtracted  for  a  freehold  (I).  Lord  Alvanley  expressed 

a  clear 

(rf)  Todd  9.  Gee,  17  Ves.  jun.         (e)  See  Calcraft  v.  Roebuck,  1 
173 ;  qu,  how  is  the  compensation      Ves.  jun.  221. 
4>  be  estimated  ?   See  Ker  v.  Clo-    *     (/)  Roffey  v.  Shallcross,  4  Madd. 


(I)  Although  a  purchaser  cannot,  and  certainly  ought  not,  to  be  com- 
MUed  to  take  an  estate  held  for  a  term  of  years,  however  long  it  may  be, 
viAiere  he  hat  contracted  for  a  fee,  yet  a  willing  purchaser  may  safely 
^cont  it ;  and  by  the  following  means  may  gain  the  fee.^   In  the  first 

S  3  place, 
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a  clear  opinion  on  this  point  (g*) ;  and  it  has  since  beei 
expressly  determined  by  Sir  William  Grant  (A),  (I). 

Neither  is  a  purchaser  compellable  to  accept  a  oopyhdd 
estate  in  lieu  of  a  freehold  (i),  (II). 

But  if  an  estate  is  sold  as  copyhold,  and  represented  m 

(^)  See4Bro.C,a4Q7;  1  Ves,  (0  See  Twining  v.  Morrioep  i 

jnn.  226.  Bro.  C.  C.  526 ;  and  Sir  Hanj 

(k)  Drewe  v.  Corp,  0  Ves.  jnn.  Hick  v.  Philips,  Prec.  Cha.  575. 
36S ;  and  see  13  Ves.  jon.  78. 


idMi 


place,  the  tenn  should  be  assigned  to  a  trustee,  then  a  feol&neiit  cf  tki 
lands  riiould  be  executed ;  and  after  the  feoffment,  th«  trustee  Is  whom 
the  term  is  assigned,  should  declare  that  he  will  stand  possessed  of  the 
lands  during  the  term,  in  trust  to  attend  the  inheritance  according  to  the 
uses  created  by  the  feoffment.  This  mode  will  give  the  purchaser  i 
good  title  against  all  persons  except  the  lessor,  or  reveiaioner;  and  il 
he  can  daim  no  title  tiU  the  expiration  of  the  tenn,  the  tidewOlbeSBb' 
stantially  good  against  all  the  world,  if  the  term  be  a  long  on*.  At  tlM 
same  time  it  is  evident,  that  there  are  certain  privileges  attached  to  s 
freehold  estate,  which  could  not  be  claimed  by  the  purchaser  in  derogi- 
tion  of  the  rights  of  the  reversioner.  Indeed  this  mode  of  making  a  dfls 
should  only  be  resorted  to  where  it  is  not  known  who  is  the  lessor,  V 
reversioner.  See  Saunders  v.  Lord  Annesley,  2  Scho.  and  Let  Tii 
There  would  be  no  difficult  in  holding  such  a  feoffment  void,  as 
lent,  but  it  would  be  quite  impossible  to  hold  it  a  forfeiture  of  tha 
in  the  trustee. 

(I)  This  case  is  a  very  strong  authority.  The  vendor  was  entitled  tp 
a  term  of  four  thousand  years,  vested  in  a  trustee  for  him,  and  also  Is 
a  mortgage  of  the  reversion  in  fee  expectant  upon  the  term  whidi 
vested  in  himself  and  forfeited,  but  not  foreclosed.  The  person 
under  the  mortgagor  of  the  reversion  refused  to  release,  and  thereopot 
the  bill  was  dismissed.    Lib.  Reg.  A.  1809,  fol.  290. 

(II)  In  the  case  of  Sir  Harry  Hick  v.  Philips,  on  account  of  die  8»' 
reasonable  price  at  which  the  estate  was  sold,  a  specific  performanes 
was  refused,  although  the  vendor  offered  to  procure  an  enfranchisement 
of  the  copyholds.  See  10  Mod.  504.  But  this  case  cannot  be  considered 
as  an  authority,  except  on  the  ground  of  the  price  being  unreasonable,  fv 
equity  will  in  ordinaiy  cases  grant  the  vendor  time  to  procure  the  AUk 
See  infira^  ch.  8. 

equal 
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equal  in  value  to  freehold,  it  seems  that  the  vendor  will 
be  compelled  to  perform  the  contract,  although  the  estate 
prove  to  be  actually  fireehold  (J).  If,  however,  the  con- 
tract for  the  sale  of  a  supposed  copyhold,  stipulate  that 
the  sale  shall  be  void  if  any  part  is  freehold,  the  subject 
must  be  proved  as  described;  and  the  circumstance  of 
the  seller  himself,  after  the  first  contract,  selling  the  estate 
to  ahother  as  copyhold,  is  not  conclusive  evidence 
against  him  (k). 

So  it  is  said,  that  a  purchaser  of  an  existing  lease,  is  not 
boQ&d  to  take  a  new  lease  instead  of  the  old  one,  because 
die  purchaser  would  become  an  original  lessee,  instead  of 
all  asfi^ee ;  and  might  therefore  be  subject  to  burdens, 
to  which  he  would  not  have  been  liable  in  the  latter  cha^- 
racter  (/). 

If  a  vendee  proceed  in  the  treaty  for  purchase  after  he 

is  acquainted  with  the  nature  of  the  tenure,  and  do  not  ob^ 

ject  to  it,  he  will  be  bound  to  complete  his  contract,  and 

dUiiot  daim  any  compensation  on  account  of  the  difference 

in  value. 

Thus,  where  an  estate  was  sold  as  fireehold,  with  a 
leasehold  adjoining  (ni),  and  it  turned  out  on  examination 
that  Bixty-'two  acres  were  leasehold,  and  only  eight  firee- 
hold ;  yet,  as  the  purchaser  proceeded  in  the  treaty  after 
he  ¥7as  in  possession  of  this  fact,  and  did  not  object  to  the 
iUUnre  of  the  property,  he  was  held  to  have  waved  the 
dbjecticMi. 

And  if  a  purchaser  do  object  to  the  tenurci  yet,  if  he 

.  O)  Twining  v.  Morrice,  2  Bro.         (/)  Mason  t^.  Corder,  2  Manh. 
C  C.  326;    and  see  Browne  v.     332. 

FentOD,  «^.  p.  3.  (m)  Fordyce  r.  Ford,  4  Bro.  C.  C. 

(k)  Daniels  v.  Davison,  16  Ves.     404 ;  and  see  6  Ve«.  jnn.  670;  10 

jioL  i4/9.  Ves.  jun.  508  ;  Burnell  v.  Biown, 

1  Jac.  and  Walk.  168. 

s  4  proceed 
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proceed  in  the  trea^,  it  seems  that  he  will  be  oompeUed  to 
take  the  estitte,  on  being  allowed  a  compensation  (n)^ 

In  the  case  of  Wirdman  t;.  Kent  (p\  upcm  a  bill  filed 
by  vendors  for  a  specific  performance,  it  appeared  that 
part  of  the  lands  sold  to  the  purchaser  had  been  previously 
sold  to  one  Pavey ;  a  specific  performance  was  however 
decreed,  and,  as  to  the  lands  terriered  to  the  defendant 
but  which  had  been  sold  to  Pavey,  that  the  plaintiffi  should 
procure  Pavey  to  release  them  to  the  defendant,  orcefwy 
a  like  quantity  of  land  of  equal  value  to  the  defendanL 

The  particular  circumstances  of  this  case  do  not  i^pear 
in  the  report ;  but  it  must  be  presumed,  that  the  land  sold 
to  Pavey  was  not  the  object  of  the  purchaser ;  and  that 
other  land  in  the  neighbourhood,  of  equal  value,  would 
suit  him  as  well.  Indeed,  in  one  report  of  this  case  {j^  it 
is  said,  that  the  grievances  complained  of  were  disregarded 
as  frivolous. 

To  guard  against  the  rules  established  by  the  for^oiDg 
decision!^,  an  express  declaration  should  be  inserted  in.all 
agreements  for  purchase  of  estates,  that  if  a  title  cannot 
be  made  to  the  whole  estate,  the  purchaser  shall  not  be 
bound  to  perform  the  contract  pro  tanto ;  and  a  similar 
provision  should  be  made  where  an  estate  is  bought  .fiee 
from  tithes,  or  with  any  other  collateral  benefit,  wbiqh  die 
purchaser  may  wish  to  secure.  ; . 

There  may  be  some  rights  in  an  estate  not  disclosed, 
which,  although  in  themselves  of  small  value,  ajr^  w<^apa- 
ble  of  compensation;  for  example,  a  right  of  sporting.io- 
served  over  the  estate,  and  not  disclosed  to  the  purchaser; 
•for  it  Would  not  perhaps  be  possible  to  estimate  what  dif- 
ference in  value  such  a  reservation  made  (g) ;  and  such  a 

(«)  See  Calcraft  v.  Roebuck,  1         (p)  2  Dick.  594. 
Ves.  jun,  82 1 .  (q)  Buraell  t.  Brown,  1  lac  tsl 

(o)  1  Bro.  C.  C.  140.  Walk.  16S. 

right 


OF  A   CONTRACT.  260 

right  would  break  m  too  much  upon  the  enjoyment  and 
owneFship  of  a  purchaser,  to  enable  equity  with  propriety 
to  compel  him  to  take  the  estate  with  a  compensation. 


II.  Having  considered  in  what  cases  a  vendor  may 
campel^  a  performance  pro  tanto  of  an  agreement,  which 
he  is  unable  wholly  to  perform  ;  we  may  now  inquire  in 
what  instances  ^purchaser  may  insist  upon  a  part  perform- 
ance of  an  agreement,  which  the  vendor  cannot  execute 
in  tola. 

And  first,  it  seems  that  in  every  case  where  an  agree- 
ment would  be  in  part  executed  in  favour  of  a  vendor, 
there  is  much  greater  reason  to  afford  the  aid  of  the  Court 
at  the  suit  of  the  purchaser,  if  he  be  desirous  of  taking 
the  part  to  which  a  title  can  be  made.    And  a  purchaser 
may,  in  some  cases,  insist  upon  having  the  part  of  an 
estate  to  which  a  tide  is  produced,  although  the  vendor 
could  not  compel  him  to  purchase  it :  it  is  true,  gene- 
rally, but  not  universally,  that  a  purchaser  may  take  what 
le  can  get,  with  compensation  for  what  he  cannot  have  (r). 
Thus  we  have  seen,  that  if  tenants  in  common  contract 
V  the  sale  of  their  estate,  and  one  of  them  die,  the  survi- 
m  cannot  compel  the  purchaser  to  take  their  shares,  un- 
88  he  can  obtain  the  shares  of  the  deceased.     But  the 
nverse  of  this  proposition  does  not  hold ;  for  it  seems  that 
\  pmchaser  may  compel  the  survivors  to  convey  their 
res,  although  the  contract  cannot  be  executed  against 
hdr  of  the  deceased  (s).    So  even  where  a  vendor  has 
a  title  to  a  part  of  the  estate,  and  consequently  cannot 
rce  the  acceptance  of  it,  yet  the  purchaser  may  elect  to 
it  with  the  title  such  as  it  is  (t). 

I  Yes.  and  Beam.  358,  per        (s)  Attorney-general  v.  Gower, 
adoD ;  Western  v.  HuBsell,     1  Ves.  21S. 

•ad  Beam.  187.        ^  (0  ^^^  w/**«- 

If 
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If  a  man,  having  partial  interests  in  an  estate,  cliooseff 
to  enter  into  a  contract,  representing  it,  and  agreeing  to 
sell  it,  as  his  own,  it  is  not  competent  to  him  afterwards  to 
say,  though  he  has  valuable  interests,  he  has  not  the  en- 
tirety; and  therefore  the  purchaser  shall  not  have  the 
benefit  of  the  contract  For  the  person  contracting  under 
these  circumstances  is  bound  by  the  assertion  in  his  con* 
tract :  and  if  the  vendee  chooses  to  take  ^a  much  as  he 
can  have,  he  has  a  right  to  that,  and  an  abatement  {»)• 

Therefore  in  a  case  where  the  estate  was  sold  for  twenty- 
one   years,   and   represented  as  held  under   a  chmcli 
lease,  usually  renewed  every  seven  years,  and  it  appeared 
that  the  seller  was  only  entided  for  life  to  part ;  the  jwr- 
chaser  filed  a  bill  for  a  specific  performance  with  a  reduc- 
tion.    The  seller  insisted  that  the  purchaser  might  have  aa 
option  to  put  an  end  to  the  contract,  but  that  he  (the  seller) 
ought  not  to  be  compelled  to  take  less  than  the  stipulated 
price.    The  decree,  however,  was  for  a  specific  perfinmi- 
ance,  with  a  reduction  of  the  purchase  money,  the  interest 
of  the  seller  being  less  valuable  than  it  had  been  lepre^ 
sented  to  the  purchaser  (v).  Lord  Eldon has  since  obaiined, 
that  the  consequence  of  this  decision  was,  that  if  the  livei 
should  endure  beyond  the  period  of  twenty-one  yeanv  the 
purchaser  would  have  the  premises  as  weU  as  the  conqieDf 
sation.     In  that  respect  the  case  was  new,  and  deserfed 
great  consideration.    The  Lord  Chancellor  added^  Aatii 
a  conversation  which  he  had  with  the  Master  of  the  Bn/k 
they  inclined  to  think  it  might  be  right  upon  this  MMt 
ing,  that  the  estate  was  purchased  subject  to  a  cantingeiicj 
affecting  its  inmiediate  value ;  he  could  not  cany  it  to 

(«)  PfrLordEldon,  10  Ve8.jun.  2  Ves.  jun.  439,  ace.  per  hf^ 

31.  516.    The  same  doctiine  was  Rosslyn. 

laid  down  by  his  Lordship  io  Wood  (v)  Dak  v.  Lkter,  10  Ves.  jH^ 

V.  Griffith,  12  Feb.  1818 ;  and  see  7y  cited. 

market, 


OF  A  CONTRACT.  i&J 

market^  he  could  do  nothing  wilh  it  that  would  mekfi  it 
absolute  property  in  him  as  if  he  had  an  abscdute  tenn  of 
tiren^-one  yean ;  but  as  the  compensation  might  be  ag^ 
gravated  enormously,  beyond  the  actual  value,  so  it  might 
be  much  too  sinall,  and  the  Court  would  throw  the  chances 
together.  The  only  other  course  was  to  adopt  the  prmciple 
of  indemnityi  either  by  takii^  security  or  laying,  hold  of 
part  of  the  purchase  money,  with  a  view  to  compengation  if 
tiie  case  should  arise,  and  that  was  open  to  this  diffictdty, 
that  the  property  held  subject  to  the  question  of  indenmity 
KtomDB  unsaleable,  unmarketable,  and  of  infinitely  less 
value  dian  it  would  otherwise  be. 

In  a  later  case  (jr),  upon  a  sale  of  leasehold  for  lives,  die 

repi^eaeiitaticm  by  the  seller  was  held  to  amount  to  this : 

fliftt  the  lessee  thereof  upon  lives,  under  a  church  leasee 

granted  Ae  lease  in  question,  with  covenants,  binding  his 

real' and  peisonal  representatives  to  procure  renewals  to 

Biake  the  complete  term  sold.   It  appeared,  however,  that 

Hie  covenant  to  renew  was  limited,  and  not  binding  to  the 

eilent  mentioned,  the  estate  being  in  setdement,  and  the 

covenants  not  general.    The  purchaser  filed  a  bill  for  a 

speeifio  perfonnance,  with  an  allowance.    In  effitct  the 

diff»enee  was  between  a  covenant  by  the  lessor  bhiding  all 

his  assets  real  and  personal ;  and  a  covenant  which  ovif 

bound  Aat  property  which  the  lessor  might  permit  to  go 

from  Urn  to  his  son,  who  would  be  entitled  to  the  propertf 

Under  tibe   settlement     Lord  Eldon   felt  greait  doubt 

whether  tfiat  could  be  made  the  subject  of  a  valuation* 

The  purchaser,  however,  only  desired  an  indemnity  upon 

aresl  estate,  or  by  part  of  the  purchase  money  to  be  kept 

in  Court ;  the  sellers  receiving  the  dividends.    The  Lord 

Chancellor  decreed  a  specific  performance,  and  directed 

VI  inquiry  what  was  the  difierence  between  the  value  of 

(x)  Milligan  v.  Cooke^  10  Ves.  juu.  1. 
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the  interest  actually  sold,  and  that  represented,  and  soch 
difference  to  be  deducted  from  the  purchase  money ; .  and 
if  the  Master  should  find  that  he  was  unaUe  to  ascertain 
such  difference  in  value,  or  if  the  purchaser  should  choose 
to  take  the  title  with  a  sufficient  indemnity,  'he  might,  and 
the  decree  was  affirmed  upon  a  rehearing. 

But  the  general  rule,  independently  of  speciid  ciromi- 
stances,  is,  that  the  Court  can  neither  compel  a  porehaser 
to  take  an  indemnity  nor  a  vendor  to  give  it  (y). 

Although  a  purchaser  may  in  most  cases  insist  upon 
taking  the  interest  which  the  vendor  can  g^ve  Um,  yet  it 
seems  that  equity  will  not  decree  an  under*lease  on  an 
agreement  to  assign,  though  it  appear  that  the  ass^nment 
cannot  be  made  without  a  forfeiture ;  for  die  defiendanl^ 
in  agreeing  to  assign,  might  intend  to  discharge  Umself 
from  covenants  to  which  he  would  continue  liable  by  tk 
under-lease  (z).  This  is,  however,  a  defence  which  a  vn* 
dor  can  seldom  set  up  against  a  purchaser's  daim,  wben 
the  purchaser  chooses  to  accept  an  under-l^»e;^fiMriB 
assignee  of  a  lease  almost  invariably  covenants  to  iadoB* 
nify  his  vendor  from  the  rent  and  covenants  in  Ae  kne, 
and  from  these  covenants  he  cannot  of  course  disdnige 
himself  by  an  assignment,  any  more  than  by  ao  nukh 
lease. 

So  it  has  been  determined  by  Lord  Redesdale^  Ait 
where,  at  the  time  of  the  contract,  the  purchaser  is  ftllJF 
aware  that  the  vendor  cannot  execute  the  agreement^  tt^ 
consequently,  cannot  enforce  the  performance  of  it ;  dwR 
die  agreement  must  be  presumed  to  have  been  executed 

under  a  mistake,-  and  the  purchaser  cannot  innat  upon  t 

f 

r 

(5)  1  Ves.  and  Beam.  225 ;  vide  (z)  Anon.  £.  T.  1790 ;  FoobL 
p9tii  ch.  7 ;  PatoQ  v.  Brebner,  1  n.{r\  to  1  Trea.  Eq.  211,  id  edit. 
Blighy  00.  See  Mfuson  o.  CordeTp  2  Manh.  39S> 

performance 
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performance  as  to  the  interest  to  which  the  vendor  may  be 
actually  entided  (a). 

And  in  a  case  where  a  tenant  for  life,  with  a  power  of 
leasing  for  twenty-one  years  at  a  rack-rent,  agreed  to  exe- 
cute a  lease  for  twenty-one  years,  and  a  ftirther  Itese  for 
twenty-one  years  at  any  time  during  his  life,<x>nsequently 
to  execute  a  lease  for  twenty-one  years,  whatever  might 
be  the  increased  value  of  the  property  at  the  time  the  lease 
should  be  granted ;  Lord  Redesdale  considered  it  a  con- 
tract to  act  in  firaud  of  the  power,  and  that  the  lessee  was 
liot  entitled  to  a  specific  performance.  To  obviate  this 
olgectioii)  the  lessee  offered  to  take  a  renewed  lease  for 
tireiity*oiie  years,  if  the  lessor  should  so  long  live ;  but 
Lord  Radeadale  thought  that  this  was  one  of  those  cases 
whem  the  plaintiff  had  no  right  thus  to  qualify  the  contract 
he  insialed  upon:  there  was  nothing  in  the  case  to  show 
that  satisfaction  in  the  form  of  damages  was  not  an  ade- 
qoafte  ronedy  for  him.  If  he  had  been  put  into  a  situation 
fipom  which  he  could  not  extricate  himself,  the  defendant 
ndgiit  be  called  on  to  make  the  best  title  in  his  power»  but 
nodiing  could  be  more  mischievous  than  to  permit  a  person 
who  knows  that  another  has  only  a  limited  power,  to  enter 
iato  m  contract  with  that  other  person,  which,  if  executed, 
would  be  a  fraud  on  the  power,  and  when  that  was  ob^ 
jected  io^  to  say,  **  I  will  take  the  best  you  can  give  me.*- 
A  ooort  of  eqnity  ought  to  say,  to  persons  coming  befiire 
ikim  audi  a  way,^^  make  the  best  of  your  case  ynA  a 

bdKmld  be  observed  that  there  was  another  point  in  the 
abaw  CEHA^  and  the  decree  waapronounced  after  oxisi- 
deraUe  donbts.   It  seems  difficult  to  reconcile  the  opinion 

(t)  htwmmon  v.  Batler,  1  Scho.         (b)  Hamet  v.  Yeildios,  3  Scho^ 
aid  Uf.  13.    Ses    Mortlock   v.     and  Lef.  540 ;  vide  supra,  p.  103. 
Balltr,  10  Vet.  jun.  992. 

expressed 
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expressed  by  Lord  Redesdale  with  the  current  of  authori- 
ties. It  was  not  a  necessary  consequence  of  the  contract 
that  die  lease  agreed  to  be  granted  would  be  a  firaud  on 
the  power,  and  the  purchaser  was  willing  to  take  the  in- 
terest which  the  seller  was  enabled  to  grant  without  risk  to 
himself  or  injury  to  the  remainder-men. 

If  in  a  case  of  this  nature,  die  purchaser,  on  the  faith  of 
the  agreement,  put  himself  in  a  situation  from  wUcb  he 
cannot  extricate  himself,  and  is  therefore  willing  to  forego 
a  part  of  his  agreement,  that  is  a  circumstaaoe  to  indvnea 
court  of  equity  to  give  relief.    Thus,  in  a  case  haSonLati 
Thurlow,  the  incumbent  of  a  living  had»  witk  fvtt  know- 
ledge  of  the  title,  contracted  with  the  tenwfc  ia  tail^  in  , 
remainder  after  a  life  estate,  for  the  purduyie  of  the  ad? 
vowson,  and  on  the  faith  of  that  agreement  had  iMsItt 
nmch  better  house  than  he  would  otherwise  hsire  doM ; 
the  tenant  for  life  would  not  join  in  suffisriag  a  roMtfaft 
and  consequently  a  good  title  could  not  be  niade^    JLoid 
Thurlow  held,  that  as  the  purchaser  had,  upoaliie  fiJtk 
of  the  contract,  built  a  good  house  on  the  glebe^  lie  aqght 
to  have  the  utmost  the  vendor  could  give  him ;  and^lMn* 
fore  directed  the  vendor  to  convey  a  base  fee,  bphftpof 
a  fine  with  a  covenant  to  suffer  a  recovery  whenevM  ke 
should  be  enabled  to  do  so  by  the  death  of  the  tstaat  fe 

If  the  vendor  has  granted  a  lease  of  the  estate  vMcfc  i* 
ycHd  by  force  of  a  statute,  the  Court  will  uci,  OftAt*" 
quest  of  the  purchaser,  consider  the  lease  as  vidMl«  'H' 
allow  him  a  compensation  in  respect  of  it(^. 

(c)LordBolingbroke'8ca8eyCitad        (d)  Morris  «.  Prerton,  f^^ 
I  Scho.  and  Lef.  10,  n.  (a).  jun*  547* 
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SECTION  II. 

Of  Defects  in  the  Quality  of  the  Estate. 


Iir  moat  c&ses  on  this  head,  the  rule  ^^  caveat  emj^ar'' 
ipplies^  and  therefore,  although  there  be  defects  in  the 
ttMtf  yetp  if  they  are  patent,  the  purchaser  can  have  no 
rdiflf(e). 

Tliiia,  where  a  meadow  was  sold  without  any  notice  of  a 
footway  round  it,  and  also  one  across  it,  which  of  course 
lesMBed  its  value,  Lord  Rosslyn  decreed  a  specific  per- 
fomance  with  costs,  as  he  could  not^  he  said,  help  the  pur- 
ekMcr  who  did  not  choose  to  inquire  (f).  It  was  not  a  latent 
defisei.  Lord  Manners  has  said,  that  he  believed  the  bar 
was  not  very  well  satisfied  with  the  decision,  although,  as 
ht  obaerved,  die  purchaser  was  undoubtedly  extremely 
■eg^igent  not  to  look  at  the  estate  before  he  purchased 

And  here  a  case  {h)  may  be  introduced,  where  the  sub- 
act  -of  the  contract  was  a  house  on  the  north  side  of  the 
Uvar  Thames,  supposed  to  be  in  the  county  of  Essex,  but 
liicli  tamed  out  to  be  in  Kent ;  a  small  part  of  which 
ntaty  happens  to  be  on  the  odier  side  of  the  river.    The 
^r  was  told  he  would  be  made  a  churchwarden  of 
ich,  when  his  object  was  to  be  a  freeholder  of 
«x ;  yet  he  was  compelled  to  take  the  house. 
Ilia  decision,  however,  seems  to  be  opposed  by  a  case 

the  introductory  Chap-         (g)  I  Ball  and  Beatty^SSO;  and 


lad  aee  Lowndes  v.  Lane,  2     see  Legge  v.  Croker,  t6.  506. 
)d3.  (A)  Shirley  v.  Davies«  in  the  Ex- 

Oldddd  V.  Ro«Bd,  5  Ves.     chequer,  6  Vee.  jun.  67 Sy  cited. 
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before  Lord  Talbot.  An  agreement  was  entered  into  for 
the  purchase  of  a  house  for  a  coffee-house.  It  was  found 
that  a  chimney  could  not  be  made  conyenient  for  a  cofiee- 
house  ;  but  nevertheless,  the  vendor  filed  a  bill  against  die 
purchaser^  to  compel  him  to  perform  the  agreement  Lord 
Talbot  dismissed  the  bill,  merely  because  the  tenant  would 
be  obliged  to  take  it  for  a  purpose  he  did  not  want  (j). 

But  it  may  be  remarked,  that  it  is  no  bar  to  a  spetfific 
performance,  that  the  convejrance  will  not  have  the  opertf- 
tion  which  the  vendor  thought  it  would.  Thus  wbefia 
tenant  for  life  of  a  copyhold  purchased  the  reversion' m4s 
hope  of  extinguishing  contingent  remainders,  and  after- 
wards finding  that  the  conveyance  would  not  afiectthe  re- 
mainders, brought  a  bill  to  be  relieved  i^^ainst  the  8ecarit||r 
which  he  had  given  for  the  purchase  money ;  die  Crouit 
gave  him  his  option  either  to  pay  the  principal,  interest 
and  costs,  or  to  have  his  bill  dismissed  with  costs  (jy 

So  in  a  case  where,  under  the  legal  coMtructkm  of  tiie 
terms  of  an  agreement  for  a  lease,  the  option  to  delenaiiie 
the  lease  was  in  the  lessee  only,  and  it  was  argued  agsbit 
a  specific  performance,  that  this  was  contrary  to  the  intes- 
tion,  the  Master  of  the  Rolls  said  that  a  specific  perfsmi- 
ance  of  a  written  agreement  cannot  be  denied,  because  Ae 
meaning  of  the  parties  does  not  appear  {k). 

But  where  a  vendor  gives  a  false  description  of  the  ^es- 
tate, the  purchaser  may  a  law  rescind  the  contract  As  if 
an  estate  is  stated  to  be  but  one  mile  from  a  borough  town^ 
and  it  turns  out  to  be  between  three  and  four,  the  contrsdt 
is  voidable  by  the  purchaser  (/).    And  the  same  rule  imtft 

.     (t)  1  Yes.  307;  andieelSVes.  (/)  Duke  of  Nor&Ik  v.  W«- 

jun.  78.  thy,  1  Camp.  Ca.  337;  vUkitin, 

(J)  Mildmay  r.  HuDgerford,  2  p.  35 ;  and  aee  Fenton  o.  BnsM 

Vern.  243.  14  Ves.  jun.  144 ; «.  Cbriili^ 

(4^)  Price  V.  Dyer,  MS. ;  Rolb  1  Salk.  28,  fay  Evans;  IVower «. 

S.  C.  17  Ves.  jun.  356.  Newcome,  3  Mer.  704. 

prerail 
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prenil  in  equity  where  the  misdescription,  as  in  this  ease, 
is  not  fiom  tile  nature  of  it  a  subject  of  compensation. 

So  in  a  case  where  the  estate  was  described  to  have  lately 
undergone  a  thorough  repair,  whereas  it  was  in  a  complete 
rtate  of  nun,  and  ordered  to  be  pulled  down  by  the  district 
rarreyor,  the  purchaser  was  allowed  to  rescind  the  con- 
tract (m).  And  where  the  state  of  the  repairs  was  falsely 
pe|Mreaented  by  the  seller,  knowing  that  the  house  had  the 
Iry-ra^  without  communicating  that  fact  to  the  purchaser, 
ipoo  a  bill  fikd  by  the  seller,  a  specific  performance  was 
leCMed  with  a  compensation  to  the  purchaser  (n). 

So  wliere  the  purchaser  of  a  leasehold  house  was  aware 
nf  tke  rauioas  state  of  the  premises,  but  no  mention  was 
nade  at  Ae  sale  by  auction  of  a  notice  to  repair  given  to 
he  T^ndor  by  the  lessor,  on  the  day  before  the  sale,  under 
irhich :  the  lessor  re-entered  and  evicted  the  purchaser, 
le  (the  purchaser)  was  permitted  to  recover  the  deposit 
fOB  the  auctioneer,  on  the  ground  that  in  such  transac- 
ioM  good  fiuth  was  most  essential,  and  the  vendor  or  his 
|a)yt.we9  bound  to  communicate  to  the  vendee,  the  fact 
'flifli  notice  (p). 

Qlltif  the  purchaser  knew  that  the  description  was  false, 
eaiinot,  it  seems,  take  advantage  of  it  either  at  law  or 
acpntj. 

Ilnii^  in  a  case  before  Sir  William  Grant  (p),  where  an 
to  was  described  as  being  within  a  ring  fence,  it  ap- 
f^f  ti^  ^  estate  was  intersected  by  other  lands,  and 
^  answer  the  description,  but  that  the  purchaser 
;,Ae  situation  of  the  estate ;  his  Honor  (after  express- 
doubt  whether  such  an  objection  was  a  subject  of 
nsation,  as  it  was  not  certain  that  a  precise  pecu- 

jyw  V.  Rutherford,  K.  B.         W  Steven*  v.  Adamaon,  2  Stark, 
1S09.  ^22. 

fiDt  17.  Munt,  Coop.  173.  (P)  ^y«^  ^-  Hargrave,  10  Vei. 

jtin.  505. 
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niary  value  could  be  set  upon  the  difference  between  a  £Effm 
compact  in  a  ring  fence,  and  one  scattered  and  dispersed 
with  other  lands,)  said,  that  the  purchaser  was  clettiy  ex- 
cluded from  insisting  upon  that  as  an  objection  to  com* 
plete  the  contract.  He  saw  the  farm  before  he  purchased ; 
he  had  lived  in  the  neighbourhood  all  his  life.     This  wi- 
ancewasthe  object  pf  sense ;  he  must  have  knownwhetfaor 
the  farm  did  lie  in  a  ring  fence  or  ifbt ;  and  upon  tbe 
same  ground,  that  the  purchaser  could  not  get  rid  dT  Ae 
contract  on  account  of  the  difference  in  the  descriptioa  of 
the  farm,  his  Honor  determined  he  could  not  be  entilled 
to  compensation.    If  a  compensation  was  given  Id  lum,  he 
wouhf  get  a  double  allowance  ;  for  if  he  had  knowMge 
that  what  he  proposed  to  purchase  did  not  auwer  the 
description,  it  must  be  taken  that  he  bid  so  much  tte  Ian. 

This  case,  we  observe,  went  a  step  farther  diait  either 
the  case  before  the  Court  of  Exchequer,  or  tiiat  befolie  Lold 
Rosslyn,  in  neither  of  which  was  there  any  warrabQrdrilbe 
description.  But  in  this  case  it  was  expressly  sfsA^  Aat 
the  whole  estate  was  within  a  ring  fence ;  but  tivft  liisl^ 
of  the  Rolls  thought  that  circumstance  immateiid,  sa^ 
purchaser  knew  the  description  was  false ;  and  hi#Hmor 
appears  to  have  grounded  his  decision  oh  the  iMMntt^ 
that  even  at  law  a  warranty  is  not  binding  where  tte  de- 
fect is  obvious,  and  put  the  cases  of  a  horse  #ifli  a'indle 
defect,  and  a  house  without  a  roof  or  windows  waii'MrtM 
as  in  perfect  repair.  '      -  ■ 

But  where  a  particular  description  is  given  of  ^tiNifc, 
which  turns  out  to  be  false,  and  tiie  purchaser  dMidifi^ 
proved  to  have  had  a  distinct  knowledge  of  the  actoiliWe 
of  the  subject  of  the  contract,  he  will  be  entitled  to  a  ccjo- 
pensation,  although  he  may  be  compelled  to  perfoitn  &e 
contract.  •  '     I 

Thus,  in  the  case  before  the  Master  of  the  RoBs,  ^e 

particnlv 
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paorticQlar  described  the  house  as  being  in  good  repair, 
and  the  farm  as  consisting  of  arable  and  marsh  land,  in  a 
high  state  of  cultivation.  It  appeared,  however,  that  the 
house  waa  not  in  good  repair,  and  that  the  land  was  not  in  a 
high  atate  of  cultivation.  The  judgment  contains  the  facts 
of  tibe  case,  and  is  highly  satisfactory.  His  Honor  said, 
"  These  objections  are  such  as  a  man  may  have  an  indistinct 
knowledge  of,  and  he  may  have  some  apprehension  that, 
in  thoae  lesgwA&y  the  premises  do  not  completely  corres- 
poil4  with  the  description,  and  yet  the  description  may 
Wtbe  po  completely  destroyed  as  to  produce  any  great 
difiBDeiMe  in  his  offer.  As  to  the  marsh  land,  it  is  very 
uncertain,  whether,  by  any  view,  it  was  possible  for  him 
to  judgia  of  that  It  is  stated  by  many  witnesses,  that  the 
aeMOfi  of^  tfie  year  was  just  at  the  breaking  of  a  frost,  and 
rapieseRlied  that  noman  could,  at  thattime,  say  whether  the 
laod  vispp  well  or  ill  cultivated.  So  he  may  have  seen  some 
tii^i^g  d^frots  in  the  house,  and  might  not  intend  to  make 
(be  o]b|pGtiaa  if  they  turned  out  to  be  nothing  more  than 
4iiJ  eppeaied  upon  the  surface.  He  might  consider  them 
toofTivi^l^  and  not  mean  to  claim  compensation  tot  an  oh- 
jAetMl  so  iasignificant.  But  afterwards,  when  he  came  to 
ffffwHlHi  aoccNrding  to  this  evidence,  he  discovered  that 
tbf^  ho^Kip  was  materially  defective,  and  very  much  out  of 
vffmfp  Admitting  that  he  might,  by  minute  escamination, 
Qftke  Afit  discovery,  he  was  not  driven  to  that  examina- 
(iQii;  tliig  adier  party  having  taken  upon  him  to  make  a 
iHptfeti»t»tioii :  'otherwise  he  would  be  exonerated  from 
die  ooDsequimce  of  that  in  every  case  where,  by  minute 

the  discovery  could  be  made.  The  pur- 
is  induced  to  make  a  less  accurate  examination  by 
die  representation  which  he  had  a  right  to  believe.  This 
pmduiser,  therefore,  is  entitled  to  compensation  for  the 
de&ota  of  the  house,  and  the  cultivation  of  the  marsh 
land." 

T  2  But 
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But  notwithstanding  that  the  foregoing  case^has  estab*' 
lished)  that  the  repairs  necessary  to  a  honse  are  a  subject- 
of  compensation,  although  the  house  is  described  to  be  in 
good  repair,  yet  his  Honor  seemed  to  admit,  that  if  the 
purchaser  wanted  possession  of  the  house  to  live  in-  at  a- 
given  period,  by  which  time  the  repairs  could  not  be  com* 
pleted,  he  ought  not  to  be  bound  to  complete  the  contract(^). 

Where  the  defect  is  a  latent  one,  and  the  purchaser  can- 
not by  the  greatest  attention  discover  it,  if  the  vendor  be 
aware  of  it,  and  do  not  acquaint  the  purchaser  widi  the'fiie^ 
he  may  set  aside  the  contract  at  law,  although  he  bought 
the  estate  with  all  faults  (r) ;  and  equity  wiU  not  eaforce  a 
specific  performance  (s). 

This  was  decided  at  law  by  Lord  Kenyon  at  mri  prkUf 
upon  the  sale  of  u  ship.  It  was  insisted,  for  the  seller,  tto 
the  rule  caveat  emptor  applied ;  but  Lord  Kenyon  said,  that 
there  are  certain  moral  duties,  which  philosophers  have- 
called  duties  of  imperfect  obligation,  such  as  benev^deoce 
to  the  poor,  and  many  others,  which  courts  of  law  do  Hot 
enforce.   But,  in  contracts  of  all  kinds,  it  is  of  the  h^[fatft 
importance  that  courts  of  law  should  compel  theobsorvuioe 
of  honesty  and  good  faith.  This  was  a  latent  defect,  wbid 
the  plaintiffs  could  not,  by  any  attention  whatever,  posriblj 
discover  ;  and  which  the  defendants  knowing  of  aQght  to- 
have  disclosed  to  the  plainti&.     The  terms  to  wliicb  Ae 
plaintiffs  acceded,  of  taking  the  ship  with  all  fitoltS)  and' 
without  warranty,  must  be  understood  to  relate- oal^'^ 
those  feults  which  the  plaintiffs  could  have  diseovrtlsd,  oi^ 
which  the  defendants  were  unacquainted  vnth. 

In  a  late  case(/),  the  same  point  arose  befors^Loid' 
Ellenborough  at  nisiprius;  but  ultimately  it  was  nob 


(g)  Vide  in/roy  ch.  S.  jun.  50S. 
(H)  Mellish  v.  MottJeux,  Peake's        (0  BaglAole».Waltert,5Cini^ 

Ca.115.  Ctu  154.    See  1  Bdl  and  Beiltr' 

(5)  Oldfield  V.  Round,  5  Ves.  515.  •        | 
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t:e0s«jy  to  decide  it    Lord  Kenyon's  decision  was  cited, 
lord  EllenboTOUgh  said,  that  he  could  not  subscribe  to 
the  doctrine  of  that  case,  although  he  felt  the  greatest 
respect  for  the  authority  of  the  Judge  by  whom  it  was 
decided.  Where  an  article  is  sold  with  allfauUsy  he  (Lord 
EUenboiough)  thought  it  was  quite  immaterial  how  many 
belonged  to  it  wijthin  the  knowledge  of  the  seller,  unless  he 
used  some  artifice  to  disguise  them^  and  to  prevent  their  being 
discaoered  by  the  purchaser.    The  very  object  of  intro- 
ducing such  a  stipulation  is,  to  put  the  purchaser  on  his 
guard,  and  to  throw  upon  him  the  burthen  of  examining 
all  faults,  both  secret  and  apparent.    A  man  may  be  pos- 
sessed of  a  liorse  he  knows  to  have  many  faults,  and  wish 
to  gei  rid  of  him,  for  whatever  sum  he  would  fetch.     He 
denies  his  servant  to  dispose  of  him ;  and,  instead  of 
giving  a  warranty  of  soundness,  to  sell  him  t£;tM  all  faults. 
Having  thus  laboriously  freed  himself  from  responsibility, 
18  he  to  be  liable,  if  it  be  afterwards  discovered  that  the 
hone  was  unsound  ?  Why  did  not  the  purchaser  examine 
him  in  the  market  when  exposed  to  sale  ?  By  acceding  to 
boy  the  horse  with  all  faults,  he  takes  upon  himself  the 
risk  of  latent  or  secret  faults,  and  calculates  accordingly 
die  piice  which  he  gives.    It  would  be  most  inconvenient 
and  imjust  if  men  could  not,,  by  using  the  strongest  terms 
which  language  affords,  obviate  disputes  concerning  the 
quality  of  the  goods  which  they  sell.     In  a  contract  such 
as  diis,  his  Lordship  thought  there  was  no  fraud,  unless 
the  seller,  by  positive  means,  renders  it  impossible  for  the 
purchaser  to  detect  latent  faults ;  and  he  made  no  doubt, 
lliat  this  would  be  held  as  law  when  the  question  should 
come  to  be  deliberately  discussed  in  any  court  of  justice. 

In  a  still  later  case  upon  the  sale  of  a  ship.  The  par- 
cdar  stated,  amongst  other  things,  that  the  hull  was  nearly 
tt  good  as  when  launched.  And  after  stating  when  she 
^  to  be  seen,  added,  "  with  all  faults  as  they  now  lie." 
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Then  followed  an  inventory  of  the  stores,  to  whidi  iSttt 
following  declaration  was  added>  **  the  vessel  and  ktt 
stores  to  be  taken  with  all  faults  as  they  now  lie,  wi&ottt 
any  allowance  for  weight,  length,  quality,  or  amj  A^tA 
v)haUoei>€r.^'    The  ship  was  quite  unseaworthy.     Slie  bs^ 
longed  to  underwriters  to  whom  she  had  be^n  abandoned. 
The  agents  for  the  sale  must  have  known  her  defects,  afid 
she  was  kept  constantly  afloat,  so  that  her  defects  ootdd 
not  be  discovered.    The  person  who  framed  the  {Mdrticdkr 
had  not  examined  the  vessel  {u).  Mansfield,  C.  J.  said  ttU 
these  words  were  very  large,  to  exclude  the  bayef  troA 
calling  upon  the  seller  for  any  defect  in  the  thing  ftold,  but 
if  the  seller  was  guilty  of  any  positive  fraud  in  the  sale, 
these  words  will  not  protect  him.     There  might  be  sod 
fraud  either  in  a  false  representation,  or  in  using  mteM 
to  conceal  such  defect.     He  thought  the  particular  %ai 
evidence  here  by  way  of  representation,  that  statte  Ae 
hull  to  be  nearly  as  good  as  when  launched,  and  that  thd 
vessel  required  a  most  trifling  outfit.     Now,  was  tliiA  tMe 
or  false  ?  If  false,  it  was  a  fraud,  which  vitiates  ih6  coli- 
tract.  What  was  the  fact  ?  The  hull  was  worm-eaten,  ti6 
keel  was  broken,  and  the  ship  could  not  be  rendered  sea- 
worthy without  a  most  expensive  outfit.     The  agent  sayi^ 
that  he  framed  this  particular  without  knowing  any  ilung 
of  the  matter.     But  it  signifies  nothing  whether  a  man  tt- 
presents  a  thing  to  be  difierent  from  what  he  knows  it  to 
be,  or  whether  he  makes  a  representation  which  h6  A068 
not  know  at  the  time  to  be  true  or  false,  if,  in  point  df  wi; 
it  turns  out  to  be  false.    But,  besides  this,  it  appears Ueft^ 
that  means  were  taken  fraudulently  to  conceal  the  diefedB 
in  the  ship's  bottom.     These  must  have  been  kndWtt  to 
the  captain,  who  was  to  be  considered  the  agent  of  4e 
owners,  and  he  evidently,  to  prevent  their  being  d&c6vered 
by  persons  disposed  to  bid  for  her,  removed  her  from  the 

(tf)  Schneider  r.  Heath,  3  Camp.  Ca.  506. 

ways 
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vragrs  where  she  lay  dry,  and  kept  her  afloat  in  the  dock 
till  the  sale  was  over.  Therefore,  consistently  with  the 
decided  cases  upon  this  subject,  the  learned  judge  was  of 
(^inion^  that  the  purchaser  was  entitled  to  recover  back 
his  deposit 

In  a  case  which  occurred  a  fews  months  before^  upon 
the  sale  of  a  ship,  where  the  Court  held  that,  in  point  of 
bc^  there  was  no  fraud,  Mr.  Justice  Heath  said,  that  the 
nmqing  of  seUing  ^^  with  all  faults  "  is,  that  the  purchaser 
ihall  make  use  of  his  eyes  and  understanding  to  discover 
wbikt  &ult8  there  are.  He  admitted  that  the  vendor  was 
not  to  make  use  of  any  fraud  or  practice  to  conceal 
fittdts.  The  learned  Judge  adhered  to  the  doctrine  of 
Lotd  EUenborough,  above-stated,  without  any  difficulty. 
Mr*  Justice  Chambre  held,  there  must  be  evidence  of 
firawd  to  enable  the  Court  to  depart  from  the  written 
Hgrieemeiit  Mr.  Justice  Gibbs  agreed  with  Lord  Ellen- 
bofoughr's  doctrine.  Even  if  there  had  been  a  represen- 
latioii  it  would  not  have  availed.  He  held,  that  if  a  man 
Ivou^t  him  a  horse,  and  made  any  representation  what- 
of  his  quality  and  soundness,  and  afterwards  they 
in  writing  for  the  purchase  of  the  horse,  that 
shortened  and  corrected  the  representations,  and  whatso* 
ever  terms  were  not  contained  in  the  contract  would  not 
bind  the  seller.  But  the  learned  Judge  agreed  thoX  fraud 
would  not  be  done  away  by  the  contract,  and  he  men- 
ioped  the  case  of  a  sale  of  a  house,  where  the  seller  being 
e8|uciou8  of  a  defect  in  a  main  wall  plastered  it  up  and 
{jeered  it  over,  and  it  was  held,  that  as  the  seller  had  ex- 
Ifiesaly  concealed  it,  the  purchaser  might  recover  (^r).  As 
4e  law  now  stands,  xmless  there  be  actual  fraud,  the 
Wtten  contract  cannot  be  avoided. 

Bnt  &e  ground  and  basis  of  an  action  in  a  case  of  this 

(r)  Fickeriog  v.  Dowmq,  4  Taunt.  779.  Sec  Jones  v.  Bowden,  t^.  847. 

T  4  nature, 
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nature,  for  recovety  of  a  deposit,  where  die  contract  is  in 
fieri ;  or  of  damages,  where  the  contract  is  actually  exe- 
cuted, is  the  scienter ;  and,  therefore,  if  the  vendor  was  not 
aware  of  the  defect,  he  will  not  be  answerable  for  it.  Nor 
win  trifling  defects  be  sufficient  foundation  for  soch  an 
action. 

Thus,  in  a  case  {y)  where  a  purchaser  brought  an  action 
against  a  yendor,  to  recover  damages  for  having  sold  him 
a  house,  knowing  it  had  the  dry-rot ;  it  appeared,  diat 
the  house  was  situated  in  a  clayey  soil,  and  that  the  floor 
lay  near  the  ground,  by  which  some  of  the  timbers  had 
rotted ;  but  the  vendor  was  not  aware  of  Ihe  defects,  and 
the  purchaser  was  nonsuited.    Lord  Kenyon  said,  the  cir- 
cumstances that  had  been  proved  in  this  case  might  be 
described  by  a  word  that  was  used  by  one  of  the  witnesses; 
they  were  mere  bagatelles.     If  these  small  circumstances 
were  to  be  the  foundation  of  an  action,  every  house  that 
was  sold  would  produce  an  action.     If  a  broken  pane  of 
glass  that  might  be  found  in  a  garret  window,  peAap^ 
had  not  been  described  by  the  seller,  it  would  be  the 
ground  of  an  action.     If  he  was  to  consider  himself  as  a 
witness  in  the  cause,  he  could  say  he  had  met  with  some- 
thing of  this  kind,  and  he  never  thought  himself  imposed 
upon,  because  now  and  then  some  rotten  boards  and  rottea 
joists  might  be  found  about  a  house.     Besides,  there  was 
no  imposition,  no  mala  fides  in  this  case.  .      , 

. ;  Altliough  the  purchaser  might,  with  proper  prec|utioi^ 
bave  discovered  the  defect ;  yet  if,  during  Ae  \xefk\^^ 
vendor  industriously  conceal  the  fact^  equity  will  not  i^ 
mm.   • 

Thus,  upon  a  suit  for  a  specific  performance,  the  de- 
jfence  was,  that  the  estate  was  represented  to  the^defeniaot 
as  clearing  a  net  value  of  90  /.  per  annum,  and  nb'n(itice 

(jp)  Bo«]«8  p.-Atkinson,  N.P.MS.  • 
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pvas  taken  to  him  of  the  necessary  repair  of  a  w^l  to  pro- 
ect  the  estate  from  the  River  Thames,  which  wpuld  be 
IB  out-going  of  50/.  per  annum.  And  it  appearing,  upon 
^dence,  that  there  had  been  an  industrious  concealment 
\i'  the  circumstances  of  the  wall  during  the  treaty,  the 
X)rd  Chancdlor  dismissed  the  bill,  but  without  costs  {£). 

AnA  here  a  case  may  be  mentioned,  where  an  estate 
ppeared  to  be  subject  to  a  right  of  entry  to  dig  for  mines ; 
lie  purchaser  did  not  object  to  the  title  on  this  ground, 
at  insisted  upon  a  specific  performance  with  a  compensa- 
ion,  which  was  accordingly  decreed  (a). 


SECTION  III. 
Of  Defects  in  the  Quantity  of  the  Estate. 


If  a  purchaser  of  an  estate  thinks  he  has  purchased 
md  Jide  a  part  which  the  vendor  thinks  he  has  not  sold, 
lat  is  a  ground  to  set  aside  the  contract,  that  neither 
urty  may  be  damaged ;  because  it  is  impossible  to  say, 
ae  shall  be  forced  to  give  that  price  for  part  only  which 
e  intended  to  give  for  the  whole  ;  or  that  the  other  shall 
e  obliged  to  sell  the  whole  for  what  he  intended  to  be  the 
rice  of  part  only  {b).  Upon  the  other  hand,  if  both  un- 
srstood  the  whole  wius  to  be  conveyed,  it  must  be  con- 
iyed.  But  again,  if  neither  understood  so,  if  the  buyer 
id  not  imagine  he  was  bu}dng  any  more  than  the  seller 
lAgined  he  was  selling  the  part  in  question,  then  a  pre- 
aice  to  have  the  whole  conveyed  is  as  contrary  to  good 

(i)  Shirley  v.  Stratton,  1  Bro.  (6)  See  Id  Ves.  juD.  427;  and 

•  C.  440.  see  Higginson  v.  Clowes,  15  Ves. 

(a)  Seaman  v.  Vawdrey,  10  Vee.  jun.  516,  stated,  as  to  ibis  pobt, 

a.  30a  ivpra^  p.  27* 

faith 
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faith  on  his  nde,  as  a  refusal  to  sell  would  be  in  the  other 
case  (c). 

If  an  estate  be  sold  at  so  much  per  acre,  and  there  ii  a 
deficiency  in  the  number  conveyed,  the  purchaser  will  be 
entitled  to  a  compensation,  although  the  estate  was  esti- 
mated at  that  number  in  an  old  survey  (d). 

The  ruk  is  the  same  diough  the  land  is  neidier  bought 
nor  sold  professedly  by  the  acre ;  the  presumption  is^  that 
in  fixing  the  price,  regard  was  had  on  both  sidea  to  ibt 
quantity  which  both  suppose  the  estate  to  consist  o£'  The 
demand  of  the  vendor,  and  the  offer  of  the  purchaseiv  aie 
supposed  to  be  influenced  in  an  equal  degree  by  the  quan- 
tity, which  both  believe  to  be  the  subject  of  their  bargain. 
The  general  rule  therefore  is,  that  where  a  misrepresenta- 
tion is  made  as  to  the  quantity,  though  innocendy,  the 
right  of  the  purchaser  is  to  have  what  the  vendor  can  give, 
with  an  abatement  out  of  the  purchase  money,  for  so  much 
as  the  quantity  falls  short  of  the  representation  (e). 

But  where  the  lands  in  a  conveyance  are  menticmed  to 
contain  so  many  acres  by  estimation^  or  the  words  "  more 
or  less"  are  added,  if  there  be  a  small  portion  more  than 
the  quantity,  the  vendor  cannot  recover  it;  and  if  there 
be  a  small  quantity  less,  the  purchaser  cannot  obtaia  any 
compensation  in  respect  of  the  deficiency  ( /).  Indeed, 
a  case  is  said  to  have  been  decided,  where  a  man  con- 
veyed his  land  by  the  quantity  of  one  hundred  acres,  were 
it  more  or  less,  and  it  was  not  above  sixty  acres ;  but  w 
purchaser  had  no  relief,  because  it  was  his  own  laches  (©• 

(<0  ^^  ^Lord  Tlmrlow.    Sec  1         (/)  Twyford  v,  Warcop,  Bff^ 

V€S.  Jim.  211 ;  nod  aee  e  Ves.  jun.  310.    See  Miirquis  of  Tovi;iu^ 

339.  V.  Stangroom,   6  Ves.  jun.  52^  > 

{d)  Sir  Cloudesly  Shovel  v.  Bo-  RuBhworth's  case.  Clay.  iC;  Ncak 

gan,  S  £q.  Ca.  Abr.  6SS,  pi.  1 .  v.  Parkin,  1  Esp.  Ca.  5^29- 

(e)  HiD  V.  Buckley,  17  Ves.  304.         {g)  Anon.  2  Freem.  lOd. 
fcr  Sir  William  Grant. 

Tliat 
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Tlmt  liowever  was  the  case  of  an  actual  conveyance. 
Where  the  contract  rests  in  Jierij  the  general  opinion  has 
been  that  the  purchaser,  if  the  quantity  be  considatddy 
less  than  it  was  stated,  will  be  entitled  to  an  abatement^ 
dihoagh  the  agreement  contain  the  words  nuore  vr  kss^  or 
by  estimation  (h.) 

But  in  a  late  case,  where  the  estate  was  stated  to  con- 
tain bjf  estimation  forty-one  acres,  be  the  same  more  nr  kss; 
md  upon  an  admeasurement,  the  quantity  proved  to  be 
mly  between  thirty-five  and  thirty-six  acres ;  and  the  pnr- 
skaser  claimed  an  abatement:  the  late  Master  of  the 
Rolls  decided  against  the  claim.  His  Honor  said,  that 
he  efibct  of  the  words  "  more  or  less "  added  to  flie 
italement  of  quantity  had  never  been  yet  absolutely  fixed 
by  decinon ;  being  considered  sometimes  as  intending  td 
:*over  only  a  small  difference  the  one  way  or  the  other  J 
sometimes  as  leaving  the  quantity  altogetiier  uncertain, 
md  throwing  upon  the  purchaser  the  necessity  of  satii^ng 
limself  with  regard  to  it.  In  this  instance,  the  descripticm 
vas  rendered  still  more  loose  by  the  addition  of  th€ 
fords  "  by  estimation."  The  estimated  extent  of  ground 
reqaently  proves  quite  different  from  its  contents  by 
ictoal  admeasurement.  It  cannot  be  contended,  that  liie 
terms  "  estimated"  and  "  measured"  have  the  saine 
neamng.  If  a  man  was  told  that  a  piece  of  land  was 
lever  measured,  but  was  estimated  to  contain  forty^one 
icres,  would  that  representation  be  falsified,  by  showing 
that,  when  measured,  it  did  not  contain  the  specified 
number  of  acres  ?  The  only  contradiction  to  that  propo- 
nfion  would  be,  that  it  had  not  been  estimated  to  contain 
to  much  (t). 

W  Hill  r.  Buckley,  17  Ves.  394.         (0  Winch  v.  Winchester,  1  Vet. 

and  Beam.  375. 

The 
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.  The  case  of  Day  v.  Fyim  (A:),  however  seems  a  consi- 
derable authority,  that  at  least  the  words  mare,  or  k$8 
ought  only  to  clear  a  small  deficiency  where  the  contract 
rests  in  Jitri.  There,  in  ejectment,  the  plaintiff  declared 
-on  a  lease  for  years  of  a  house,  and  thirty  acres  of  land  in 
Z> ;  and  that  /.  S.  did  let  to  him  the  said  messuage 
and  thirty  acres,  by  the  name  of  his  house  in  J3,  and  ten 
acres  of  land  there,  sive  plm  sive-  minus :  it  was  n^oved  in 
arrest  of  judgment ;  because  that  thirty  acres  caimot  pass 
by  the  name  of  ten  acres,  sive  plus  sive  minus ;  and  so  the 
plaintiff  had  not  conveyed  to  him  thirty  acres,  for  .wheii 
:ten  acres  are  leased  to  him  sive  plus  sive  minus^  these 
words  ought  to  have  a  reasonable  construction  to  pass  a 
reasonable  quantity,  either  more  or  less,  and  not  twenty 
or  thirty  acres  more*  Yelverton  agreed,  for  the  word  tea 
acres,  sive  plus  sive  minus,  ought  to  be  intended  of  a  rea- 
sonable quantity,  more  or  less,  by  a  quarter  of  an  acre^ 
or  two  or  three  at  most ;  but  if  it  be  three  acres  less  tban 
ten^  the  lessee  must  be  contented  with  it.  Qjtwd  Fenner 
and  Crook  concesserunt,  and  judgment  was  staid. 

But  however  the  rule  may  be  finally  setded,  yet  aseDer 
knowing  the  true  quantity^  would  not  be  allowed  to  practise 
a  fraud,  by  stating  a  false  quantity,  with  the  addition  of 
the  words  "  more  or  less,"  or  the  like  (/).  .     , 

If  an  estate  be  represented  as  containing  a  given  qiiaa- 
tity,  although  not  professedly  sold  by  the  acre,  the  draiiiH 
stance  that  the  purchaser  was  intimately  acquainted  vndi  tlie 
estate,  would  not  necessarily  imply  knowledge  of  its  exact 
contents ;  while  a  particular  statement  of  the  quanti^ 
would  naturally  convey  the  notion  of  actual  admeasuie- 
ment ;  and  therefore  the  Court  would  not  be  warranted 

{k)  Owen,  133 ;  and  see  the  cases         (/ )  See  Duke  of  Norfolk  v.  Wor- 
rited above,  thy,  1  Cam.  Ca.  337 ;  ntpm,  p.  53 

and  1  Ves.  and  Beam.  377i; 

in 


OF   THE  ESTATE.  285 

a  inferring  that  the  purchaser  knew  the  real  quantity  (m). 
^MT,  if  the  purchaser  did  know  the  real  quantity,  of  course 
e  could  not  claim  any  allowance  for  the  deficiency. 

The  principle  upon  which  an  abatement  in  these  cases 
I  made,  is,  to  place  the  parties  in  the  situation  in  which 
liey  would  have  stood,  if  there  had  been  no  misrepre- 
entation.  Therefore,  where  a  man  purchased  a  wood, 
Anch  was,  by  mistake,  represented  to  contain  nearly 
ireorty-six  acres  more  than  it  did,  but  the  purchaser  was, 
i  the  course  of  the  negotiation,  furnished  with  the  value  of 
be  woods  qud  wood,  so  that  he  obtained  the  right  quantity 
f  wood  but  not  of  soil,  the  abatement  was  decreed  to  be 
nly  80  much  as  soil  covered  with  wood  would  be  worth, 
fter  deducting  the  value  of  the  wood  (n). 

Where  lands  are  shown  to  a  purchaser  as  part  of  his 
mrdiase^  he  will  be  entitled  to  them,  although  expressly 
Kcepted  in  his  conveyance  by  name,  provided  he  did  not 
now  them  by  that  name  (p). 

So  if  a  man  purchase  an  estate  by  a  particular,  and  in 
ke  conveyance  part  of  the  land  is  left  out,  equity  will 
dieve  him  (/>) ;  but  it  must  be  dear  that  he  did  purchase 
f  ihe  particular,  because  it  is  not  a  writing  within  the 
litale  of  frauds  ;  and,  therefore,  unless  that  be  the  case, 
yr  die  agreement  can  be  -otherwise  proved,  the  Court 
ruunob  relieve  {q). 

Ob  die  other  hand,  the  Court  will  equally  relieve  a 
roikif  ,  where  more  land  has  passed  than  was  contracted 


■;./ 


(fi)  Winch  V.  Winchester^  1  Ves.  and  see  Nelson  v.  Nelson,  Nek. 

ia9  Delan.  375.  Cha.  Rep.  7* 

^iyfeHlli.  Buckley,  17Ves.jun.  (q)  Cass  v.  Waterhouse,  Prec. 

nti.  Cha.  29.    See  Clinan  v.  Cooke,  1 

(o)  Oxwick  V.  Brockett,  1  £q.  Scho.  and  Lef.  22;  an4  see  ch.  d« 

C«.  Abr.  355,  pL  5.  supra ;  and  2  Dow.  301 . 

(p)  Prec  Cha*  307,  arguendo ; 

for ; 
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for ;  although  in  an  early  case  (r)  (I)  this  relief  was 
denied ;  because  the  defendant  was  a  purchaser  upon 
valuable  consideration.  But  it  is  now  clear,  that  if  land 
be  expressly  conveyed,  or  pass  by  general  words,  which 
was  not  mentioned  in  the  particular  by  which  the  purchase 
was  made,  or  was  not  intended  to  be  conveyed,  the  pw- 
chaser  will  be  decreed  to  re-convey  it  (*). 

And  where  a  purchaser  took  a  conveyance  of  an  estate 
from  his  own  instructions,  he  was  held  not  to  be  entitled 
to  lands  answering  the  general  description  in  the  adv^- 
tisements  of  sale,  but  which  were  not  include. ifi  his 
conveyance^  nor  in  a  more  particular  descriptiaii  fimn 
which  he  prepared  his  instructions  (/). 

To  come  to  a  right  conclusion  on  this  branch  of  our 
subject,  we  must  be  informed  that  an  acre  does  nQtalwi^ 
contain  the  same  superficial  quantity  of  land.  Tlbe  woid 
acre  at  first  denoted,  not  a  determined  quanti^  of  Issdi 
but  any  open  ground  or  field.  It  afterwards  signified  s 
measured  portion  of  land,  but  the  quantity  varied,  and  was 
not  fixed  until  the  statute  (II)  de  terris  mensuran^i  {u)f 
according  to  which  an  acre  contains  one  hundred  mi 
sixty  square  perches ;  so  that  every  acre  is  a  supecficitfof 
forty  perches  long,  and  four  broad ;  or  in  that  propodJOOf 

(r)  Clifford  v.  Laughton,  Toth.  jun.  210. 

S3.  (u)  33  Edw.  I.;  and  we  fiH* 

(9)  Tylar  XK  Berenhtm.  Finch,  VIH,  c.  4;  2  lost  737;  CftUtt 

so ;  2  Cba.  Ca.  195.    S^e  Gibson  69,  a ;  Spelm.  Gloss,  v.  JMft^ 

V.  Smith,  Barnard,  Cha.  Ca.  491 .  cata  terrct,  pertica,  petf&rOUh  ^ 

(0  Calverley  v.  Williams,  1  Ves.  term.   Cow,  Interp.  v.  Acm  ■ 

(I)  Probably  the  defendant  had  purchased  without  notice  Aom  ti^fi^ 
purchaser. 

(II)  It  was  formerly  holden  not  to  be  a  statute,  but  only  an  onfiasao^ 
Stowe's  ca8e«  Cro.  Jac.  603 ;  but  this  has  since  been  overruled.  K«<  *' 
Everard,  1  Lord  Raym.  638. 

be 
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be  iike  length  or  breadth  more  or  less.  The  Ungth  of 
liie  perch  was^  previously  to  the  statute  of  Edward^  fixed 
at  fire  jr&rds  and  a  half,  or  sixteen  feet  and  a  half,  by  the; 
statdte  called  campositio  ulnarum  et  perticarum  (jv\  and 
the  act  of  Edward  must  of  course  be  construed  with  re-* 
ference  to  this  standard.  Lord  Kenyon  seems  to  have 
diougfat  it  impossible  to  contend,  that  a  custom  should 
{M^evail  that  a  less  space  of  ground  than  an  acre  should 
be  called  an  acre  {y) ;  but  in  several  places  the  perch  is 
flKasmred  with  rods  of  different  lengths,  and  notwithstand-^ 
big  Lord  Kenyon's  dictum,  cansuetudo  loci  est  observandaiz)^ 
m  Ibat  a  greater  or  less  space  of  ground  than  a  statute 
^pre  nay,  in  compliance  with  the  custom  of  the  place 
where  the  land  lies,  be  called  an  acre«  In  some  places 
Ae  perch  is  measured  by  a  rod  of  twenty-four  feet,  in  some 
bgr  one  of  twenty  feet  (/i),  and  in  others  by  one  of  sixteen 
kttt(JS).  And  we  are  now  to  inquire  in  what  cases  the  custom 
of  the  country  in  this  respect  shall  or  shall  qot  prevail. 

In  adversary  writs  the  number  of  acres  are  accounted 
lOoording  to  the  statute  measure  (c),  but  in  fines,  and 
ommon  recoveries,  which  are  had  by  agreement  and 
)^Hi8ent  of  parties,  the  acres  of  land  are  according  to  the 
^artomaiy  and  usual  measure  of  the  country,  and  not 
Lcxording  to  the  statute  {d). 

<jr)  See  4  Inst  274.  Mod.  1S5. 

<jr)  NoUe  v.  Durell,  3  T.  Rep.         (b)  Co.  Litt.  5,  b.     See  Dalt. 


and  see  Hockin  v.  Cooke,  4  c«  112,  s.  25. 

*-  -  Bcp.  314 ;  Master  of  St  Cross  (c)  Andrew's  case,Cro.  Eiiz.  476, 

•     Lord  Howard  de  Walden,  6  T.  cited. 

33S.  ((f)  Sir  John  Bruyn's  case,  6  Co. 


CiO  ^  R^P-  ^7»  a.  67 i  a,  cited ;  Waddy  r.  Newton, 

O)  Crompt  on  Conrts,  222,  who  S  Mod.  276.    See  Floyd  v.  Bethili, 

a  case  in  the  Exchequer,  re-  1  Roll.  Rep.  420,  pi.  S ;  and  see 

to  him  by  one  of  the  Barons ;  Treswallen  v.  Penhules,  2  Rollers 

alio  47  £.  Ill,  [fo.  1 8,  a,  pi.  35] ;  Rep.  66  ;  12  Vin.  240. 


see   Barksdale  v.  Morgan,  4 


So, 
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So,  which  is  more  to  our  present  purpose,  where  a  man 
agrees  to  convey  (e),  or  actually  conveys  (/)  any  given 
number  of  acres  of  land,  which  are  known  by  estimations 
or  limits,  there  the  acres  shall  be  taken  according  to  the 
estimation  of  the  country  where  the  land  lies,  be  they  m(Nre 
er  less  than  the  measure  limited  by  the  statute ;  for  they 
pass  as  they  are  there  known,  and  not  according  to  the 
measure  by  statute. 

But  if  a  man  possessed  of  a  close  containing  twenty 
acres  of  land  by  estimation,  which  is  not  eighteen,  grant 
ten  acres  of  the  same  land  to  another,  there  the  gniilee 
ahall  have  ten  acres  according  to  the  measure  fixed  by  tlie 
statute,  because  the  acres  of  such  a  close  are  not  known  by 
parcels,  or  metes  and  bounds,  and  so  this  case  diffisra  fiNxn 
the  one  immediately  preceding  it  {g).  And  it  is  saidy  that 
if  one  sells  land,  and  is  obliged  that  it  contain  twen^ 
acres,  the  acres  shall  be  taken  according  to  the  law,  and  iwH 
according  to  the  custom  gf  the  country  (Ji). 

(e)  Some  v.  Taylor,  Cro.  Eliz.  caae,  Cro.  Elis.  476,  cited. ' 

065.  {g)  Morgan  v.  Tedcaatla^  Po|*. 

(/)  47  E.  Ill, .  IS,  a,  pi.  35 ;  6  SS. 

Co.  67,  a ;  Morgan  v.  Tedcastle,  (fy  Wing  v.  Earle,  Gnu  Bii- 

P^ph.   55;    Floyd  i^.   Bethill,    1  26?. 
Rollers  Rqp.  420,  pL  S ;  Andrew's 


»  .  \ 


[    289    ] 


CHAPTER  VII. 


7HB  TITLE  IVHICH    A    PURCHASER    MAT   REQUIRE. 


PURCHASER  has  a  right  to  require  a  tide,  com- 
ing at  leairt  sixty  years  previously  to  the  time  of  his 
liase ;  because  the  statute  of  limitations  (a)  (I)  could 
1  a  shorter  period  confer  a  title.  In  Paine  t;.  Meller  (&), 
.£3don  seemed  to  be  of  opinion^  that  an  abstract  not 
g^  farther  back  than  forty-three  years,  was  a  serious 
3tioii  to  the  title. 

ran  sixty  years  are  not  sometimes  sufficient.     For 
Qce,  if  it  may  reasonably  be  presiuned  from  the  con- 

of  the  abstract,  that  estates  tail  were  subsisting,  the 
baser  may  demand  the  production  of  the  prior  title. 
statutes  of  limitations  cannot  in  such  case  be  relied 
remainder-men  having  distinct  and  successive  rights, 
I  which  at  least  the  statute  of  James  can  only  begin 
pente  as  they  fall  into  possession.  It  may  be  thought 
I  in  die  common  case  of  a  man  claiming  by  descent,  a 
iimon  expectant  upon  particular  estates  (nreated  by  his 
sstor's  will,  that  a  writ  of  right  will  not  lie  after  sixty 
I'from  his  ancestor's  death,  although  the  particular 

Sf  Hen.VIlI.c.  2;  2lJac.I.      well  r.  Harris,  1  Taunt.  430. 
•    Vide  post;  and  see  Bam-         (Jb)  6  Ves.  jun.  349. 


The  courts  however  are  so  anxious  to  protect  a  long  possession, 
H>  plaintiff  is  entitled  to  so  little  favour  as  a  plaintiff  in  a  writ  of 
See  Charlwood  r.  Morgan,  Bay  lis  r.  Manning,  1  New  Rep.  64, 
AiakiineDt  r.  Jukes,  2  New  Rep.  420. 

u  estates 
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estates  have  but  recently  determined.  But  however  this 
may  be,  the  objection  still  remains,  for  an  ejectmeat  may 
be  brought  at  any  time  within  twenty  years  after  the 
estate  falls  into  possession. 

So,  if  an  abstract  begin  with  a  conveyance  by  a  person 
who  is  stated  to  be  heir  at  law  of  any  person,  tba  puic^|Mtr 
may  require  proof  of  the  ancestor's  intestacy. 

To  pursue  this  point  is,  in  this  place,  impracticable,  90 
numerous  are  the  cases  in  which  counsel  are  coo^iii^e^  lo 
require  the  production  of  the  prior  title. 

Of  course  a  purchaser  may,  after  notice  of  ft  deiegtiin 
the  title,  by  his  conduct  wave  the  objection;  but  i^iOid 
Eldon  has  determined,  that,  where  an  abstract,!^  ..laid 
before  counsel  who  approves  the  title,  his  af^robatiQais 
not  to  be  taken  as  against  the  person  consultuig  hin^  at  ;a 
waver  of  all  reasonable  objections.     The  Covrt  ctQIirt 
compel  a  specific  performance,  upon  the  groiind  of  tn 
opinion  which  it  may  think  wrong.  Tlie  purchaser  naj 
either  take  an  opinion  from  some  other  counsel,  or  tbe  oae 
i^rst  consulted  may  correct  his  error  in  a  further  opinion  ((0* 
This,  it  may  be  observed,  was  always  the  understas^qg 
of  the  profession. 

II.  Under  this  head  we  must  consider  the  much  fi|pN^ 
point,  whether  a  purchaser  of  a  leasehold  estate  catf  ifadtt 
upon  the  production  of  the  lessor*s  title. 

The  general  practice  of  Ihe  profession  is  to  callftf  * 
abstract  of  the  title,  but  a  lessee  is  not  often  able  to  comlpif 
with  the  demand.  At  the  time  the  lease  is  grant^  tk 
title  is  rarely  investigated,  or  even  thought  of ;  and  afetfor 
cannot  be  advised  voluntarily  to  submit  his  tide  jq  ^ 
examination  of  strangers.  As  my  Lord  Eldon  remadi^ed{4 

(c)  Dtvtrell  r.  Lord  Bolton,  18         (rf)  8  Ves.  jua.  14L 
V'ei.  505. 

the 
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to  NewcBftde  case  is  a  good  leason  upon  this  subject  of 
tfodsction.  The  corporiatiou  produced  their  charters  to 
■tiify  cariosity ;  some  persons  got  hold  of  them,  and  the 
OBsequence  was^  the  corporation  lost  7,000/.  a  year. 

The  mmieroos  cases  in  the  books  where  lessees,  and 
itiaons  daiming  under  them,  hare  been  ericted  on  ac- 
ooBt  of  defects  in  the  titles  of  tlieir  lessors,  strongly 
^tace  the  danger  of  taking  a  lease  without  investigating 
bis  luidlard's  tide.  No  title  can  be  depended  upon, 
owever  long  the  estate  may  have  been  in  the  same 
iAa3y.  There  may  be  a  defect  in  a  setdement,  or  the 
MiwMi  in  poisessicoi  may  haye  a  partial  estate  otily,  ^th 
F^|mM^  of  leafiing.  All  the  leases  of  the  Puken^y  esMite 
MM  eel  ande  on  account  of  a  power  of  leasing*  not  having 
M!li^4dlj|t')rarsued ;  nor  is  this  the  only  estate  of  which 
ksltaries  liAve  been  vacated.  Besides,  without  an  riMradt 
if^e  tide,  a  purchaser  cannot  even  ascertain  Ihattibe 
HHor  fcadnet  mor^aged  the  estate  previously  to  grafting 
kef  lease,  in  which  case  (as  agmnst  tlie  mor^;agee)  the 
tad  censequentiy  any  purchaser  frcm  him,  would 
tenant  at  will  (e) ;  and  hhr  oaly  remedy  wobld 
ft  eifter  to  redeem  the  mortgage,  or  to  bring  sin  action 
rti  ttie  lessor's  covenant  for  quiet  enjoyment. 

4k  lesseo  is  a  purchaser  j^ro  tantOj  and  it  should  therefore 
Mia  llpt  ke  is  not  only  entitled  to  call  upon  the  lessor  for 
m  inspection  of  bis  title,  but  would  not  meet  wilii  any 
kffqfUfif  ke  neglected  to  do  so ;  for  no  one's  misfortune  is 
ip  ivacli  rt^|fated  by  the  courts  as  his,  who  buys  a  thing 
in  Ae  realty,  and  does  not  look  into  the  title  (/).  In 
Keech  v.  Hall  (^),  Lord  Mansfield  appears  to  have  taken 

»KMd^v«IIaU,I>ousLai.  (g)  Doo^  21 ;  and  see  Waring 

{/)   See  RoBwel   v.  Yaughan,     v.  Mackreth,  For.  Ex.  Rep.  129 ; 

Dnb  Jac  100 ;  and  Lymej  %>.  Sel-     11  Ves.  Juo.  343. 

by,  8  Lord  Raym.  1118. 
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it  for  granted,  that  a  lessee  has  a  right  to  examine  die 
title  deeds.  The  case  of  Gwillim  v.  Stone  (A),  seems  to 
lean  the  other  way,  although  there,  the  plaintiff  seems  td 
have  mistaken  his  remedy,  and  the  decision  in  effect  only 
was,  that  a  man  entering  under  an  agreement  for  a  Mase, 
before  the  lease  is  granted,  cannot  call  upon  the  other 
party  to  reimburse  him  his  loss  in  case  a  title  cannot  be 
made  :  although  certainly  Mr.  Justice  Lawrence  appears 
to  have  thought,  that  the  mere  agreement  to  graid  di6 
lease,  did  not  warrant  an  implied  agreement  to  make  a 
good  title,  or  to  deliver  an  abstract.  .  *'    - 

In  a  later  case  (f),  Gibbs,  G.  J.  thought  at  niii  frmi\ 
that  the  defendant  was  not  bound  to  deliver  an  abstract 
under  a  bare  agreement  to  grant  a  lease  for  twBDly-<Hi€ 
years ;  and  Mr.  Justice  Heath,  after  instancing  tiie  cast 
of  leases  for  three  lives,  granted  some  years  sinca  ■ 
Devonshire,  by  a  Duchess  of  Bolton,   who  was  mat 
tenant  for  life,  but  assumed  to  have  a  power  of  leasiBg^ 
and  received  fines  to  the  amount  of  29,000/.,  obsarted^ 
that  nevertheless  it  had  never  yet  been  heard  of,  duKt  t 
tenant  for  life  was  adced  to  show  his  titie  to  lease* '  Tbe 
instance  quoted  shows  the  strong  necessity  of  the  tide 
being  produced ;  and  there  is  no  instance  in  which -amas 
acting  under  good  advice,  accepts  a  title  from  a  tentfnt  for 
life,  without  the  production  of  the  setdement  under  wkieb 
he  claims.     However,  in  this  case,  the  Court  consM^^ 
that  the  cause  originated  in  a  dispute  between  t^a  Mo 
attomies,  and  the  judges  expressed  their  desire  not  to 
decide  the  point,  without  affording  an  opportunity  fbr  ^ 
review  of  their  judgment.  /• 

In  the  last  case  on  this  subject,  where  the  agreement  wv 
made  to  take  a  lease  for  twenty-one  years  at  rack  reat^  Ae 

(A)  3  Taunt.  433.  (i)  Temple  «.  Brown,  ^Ip^ 

(JO.  . 

late 
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iMe  Master  of  the  Rolls  decided^  that  the  intended  lessor, 
wko  was  plaifUiff,  could  not  enforce  a  specific  performance, 
without  producing  the  original  lessor  s  title  (J).  But  it 
itill  remains  undecided,  whether  a  lessee  can,  as  plaintiff, 
call  ibr  the  original  lessor's  title. 

.  The  argument  generally  urged  against  the  purchaser's 
li^t  to  call  for  the  lessor's  title  is,  that  a  lessee  is  seldom 
pUe  to  produce  the  tide ;  and,  therefore,  on  the  ground  of 
BMiYenience,  a  purchaser  must  be  presumed  to  know  this 
rircumstance,  and  to  buy,  subject  to  an  implied  condition^ 
Mt  to  call  for  the  freehold  tide.  But  the  answer  to  this  is^ 
bitthe  lessor's  title  is  now  generally  required ;  and  where 
llie>  vendor  cannot  produce  the  title,  it  is  usual  to  state  the 
But  in  the  particulars  or  agreement  Therefore,  where  that 
rtttkemoit  ia  omitted,  it  is  fair  to  presume  that  the  vendor 
m  inporocMJon  of  the  title.  There  can  be  no  inconvenience 
IB  artaUithing  the  purchaser's  right  to  call  for  the  freehold 
tide;  Ibr  the  vendor  has  it  in  his  power  to  prevent  the 
duoi  by  an  express  stipulation. 

)OC  course,  if  a  vendor  of  a  leasehold  estate  be  unable 
ltt'|»rocare  the  lessor's  tide,  equity  cannot  assist  the  pur- 
Attser  (lc)j  unless  he  will  dispense  with  the  production  of 
htilirte  to  the'^  freehold. 

The  question  under  consideration  arose  in  a  recent  case 
hi  Ae  Court  of  Chancery,  and  Lord  Eldon  avoided  decid- 
i^gi  tlie  abstract  point,  although  he  certainly  appears  to 
lMire.liiought  that  the  better  rule  would  be,  that  the  pur- 
ehwer  is,  in  the  absence  of  an  express  stipulation  to  the 
Doptraryy  entitled  to  the  production  of  the  lessor's  title. 
He' intimated,  however,  that  if  ever  it  should  be  his  duty 
hi  decide  a  question  so  important,  he  would  call  in  the 
jfi^ges  to  his  assistance. 

-  if)  Fikfe*  V.  Hooker,  2  Mer.     26  May  ISlS,  MS. 
if4;  Lord  Ossuliton  v.  Deverell,         (k)  Vide  supra j  p.  192. 

u  3  The 
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II16  cMe  before  Lord  Eldon  his  decided  t^ttbevndor 
cannot  demand  a  specific  performance  if  the  puchaier  oaa 
show  that  the  title  to  the  freehold  i»  not  good,  orUiat  llMe 
9re  any  incumbrances  on  it;  nor  wfll  equUgr  afioid  itieidi 
against  the  purchaser,  where  the  nature  of  the  leaidboU 
title  18  misrepresented.  The  &ct8  were  theee :  tlie  lateieBt 
was  described  as  fifty  years,  the  residue  of  ft  term  fiiM 
from  incumbrances,  whereas  it  appeared  that  ^bmnrwtH 
only  sixteen  years  to  come  of  the  old  lease  grintodiigf 
Sir  Richard  Grosvenor  in  1 722,  and  the  rettdne  «f ^  the 
fi%  years  was  granted  by  the  trustees  of  Lord  GiosraMi 
in  179I9  as  a  reversionary  term  for  thixty«-foiir  yeansi  K 
appeared  that,  in  1 785,  the  estate  in  question  was  churgod 
with  jointures,  mortgages,  &c.  Lord  Eldda  Jbeld^  -Ihat  m 
these  cases  a  purchaser  should  at  least  know  nffgiiwalsiy 
what  he  is  buying;  that  in  the  case  before  him,  the  lidf 
produced  did  not  coirespond  with  that  contrnctod  ini 
aild  that  tiiere  was  a  wide  difference  between  the 
of  a  lease  that  has  existed  for  a  century  with 
under  it,  and  a  small  residue  of  an  old  term,  and  a  levo* 
sionary  lease  granted  by  persons  whose  title  ton  fit 
first  lessor  is  not  dediKied.  He  also  thought  theft  he 
bound  to  look  at  the  incumbrances,  and  therefore 
the  bill,  but  without  costs  (/)• 

And,  as  we  have  seen,  in  the  later  case  of  Fildfllft 
Hooker,  it  was  determined  generally,  that  a  lessee  mOUBti 
as  plaifaiff'y  require  a  specific  performance,  witkont  ehit^ 
ing  a  good  title  to  the  freehold. 

(7)  White  V.  Foljambe,  11  Vet.  vertA  hi^  deposit,  beeaoM  tItesAr 

jiin.d37 ;  Devereli «.  Lord  Bdton,  claimed  his  leMe  sn^oet  Is  Ud 

is  Ves.  505 ;  and  see  Radclifie  v.  Grotvenor^e  inciunbraiictts  mi^i 

Waningtoo,    12   Ves.   jun.   326.  stated  that  the  lease  was  oiUy  mb* 

Lady  Saltoun  r.  Philips,  sittings  ject  to  the  ground-rent,  althoo^li^ 

after  T.  T.  1813,  cor.  Lord  Ellen-  had  not  utiderUken  to  ftfodueetb* 

borough,  where  a  purchaser  reco*  kodloNi'B  titla. 

Since 
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Jimi  this  mAoAty  wm  followed  in  the  case  of  Purvici 
ikJBajfser  (m)  in  the  Exchequer.  An  agreement  was  en*- 
4M«d  into  on  the  15th  May  1819,  between  J<^  <jrolclft- 
Ikoiodgb  BaTeoshaw  (as  the  agent  of  Purvis)  of  the  one 
pB^  and  William  Bayer  of  the  other  part;  whereby 
Bttremhaw  agreed  to  sell,  and  Bayer  agreed  to  punihase 
%  house  in  Bath,  held  for  the  remainder  of  a  term  of  years 
«Ml#r  thfi  o(Hrporation  of  Bath  and  the  late  Bichard  Atwood, 
at  1^  sm  of  i»5oo/. ;  an  abstract  to  be  made  and  delivered 
hfiPnnris,  and  the  assignment  to  be  at  the  expense  of 
ftgrer;  The  purchase  money  to  be  paid  <m  or  before 
IMsnnnncr,  when  the  deeds  were  to  be  signed.  The 
^mmtd-feat  and  all  out-goings  to  Midsummer  to  be  paid 
fayPiirvia,&>m  whence  the  same  were  to  be  paid  by  Bayer. 
Tha  UU  was  filed  by  the  seller,  and  &e  tide  was  referred  to 
Am  Master,  who  reported  that  the  [daintiff  could  not  make  a 
good  tide  to  the  said  leasehold  premises.  The  r^rt  was 
IpoHnded  on  the  non-productioa  of  the  lessor's  litle.  The 
plaintiff  CQDcepted  to  the  report  The  Chief  Baroa  over- 
<wkd  the  exception.  His  Lordship  observed  that  the 
^piestkm  was,  whether,  when  a  man  sells  a  leasehold  estate, 
h^  could  compel  the  purchaser  to  take  it  without  showing 
biia  his  title.  White  t;.  Foljambe  was  the  first  case  on  this 
point  There  was  no  case  that  went  the  length  of  show- 
ing that  a  lessor  is  not  bound  to  show  his  tide.  This  was 
please  from  a  corporation  ;  and  the  general  rule  is,  that 
where  a  vendor  offers  any  thing  for  sale,  the  vendee  is 
entitled  to  have  the  thing  he  buys  with  a  moral  certainty 
th^t  he  has  the  thing  he  buys.  If  a  man  sell  an  inheritance, 
lie  must  show  a  title  to  the  inheritance  :  so  if  a  life  estate. 
lliea  what  is  the  difference  where  a  lease  is  sold  ?  It  is 
wd|  however,  that  thjbs  is  an  anomalous  case,  but  the  law 

(m)2SJuly  1S21,  MS. 

u  4  has 
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has  not  said  so,  nor  has  it  been  so  considered  in  any  of  die 

decided  cases.    Then  it  is  objected,  that  a  lessor  l|fM9<wit 

the  means  of  compelling  the  inspection  of  his  lesBorVi  titles 

that  is  true,  but  famishes  no  ground  for  an  exception^.   A 

lessee  may  insist  on  looking  into  his  lessor's  titles  or^tbat 

he  should  produce  it ;  but  if  he  omits  to  do  so,  is  "diataqr 

reason  why  the  vendee  of  a  lease  should  be  deprived  vof 

those  advantages  ?    Another  course  is,  to  state  in  the  lad- 

vertisement  that  you  cannot  show  the  title.    Therefoiv^ 

&ough  after  the  lease  is  granted  the  lessee  cannoteompd 

the  production  of  his  lessor's  title,  there  is  no  reaM»wlij 

the  vendee  should  be  put  to  any  risk.    Then^isttberst 

good  title  here ;  the  lease  is  made  in  1 774,  does  &e  lengtli 

of  time  make  the  lease  good  ?  Suppose  it  had  been  wade 

by  a  tenant  for  life ;  a  tenant  for  life  might  live  6>r  forty^five 

years,  forty-five  years  possession  would  not  be  good  eii- 

dence  of  a  tide  to  the  inheritance ;  but  then  it  is.  saidj  dui 

was  a  lease  by  a  corporation.  His  Lordship  was  of  opinioii^ 

that  there  might  be  circumstances  which  might- mske  ta 

alteration ;  but  here  there  was  no  act  of  ownership  ^prior 

to  17741  no  prior  leases.    A  tenant  for  life  might  have 

conveyed  in  fee  to  a  corporation,  but  on  the  death  of  Ae 

tenant  for  life,  the  estate  would  cease.    This  case,  tfaer^ 

fore,  did  not  differ  from  the  case  of  a  lease  firom  an  indi* 

vidual. 

If  a  purchaser  of  a  leasehold  estate  had  notice,  at  Ac 

time  he  entered  into  the  contract  for  purchase,  of  thfe  fen- 

dor's  inability  to  produce  the  lessor's  title,  he  would  sot 

afterwards  be  allowed  to  insist  on  its  production.  Where 

ever,  therefore,  a  vendor  of  a  leasehold  estate  has  notiflk 

abstract  of  the  lessen*  s  title,  this  circumstaiice  shbuM  be 

mentioned  in  the  particulars  of  sale,  if « sold  by  anctioD$ 

or  in  the  agreement,  if  sold  by  private  contract. 

But 
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Bat  a  purchaser  of  an  estate  held  under  a  bishop's  lease, 
•imot  call  for  the  lessor's  title  (n). 
'  It  seems  formerly  to  have  been  thought,  that  a  plaintiff 
1  an  ejectment  for  a  leasehold  estate,  could  not  recover 
riesB  the  original  lease  and  all  the  mesne  assignments 
Mreproved ;  but  this  rule  has  been  relaxed,  and  where  the 
loABtoSBHm  had  been  uniform,  the  jury  will  be  recommended 
y^itesilme  any  old  assignments  which  have  been  lost  (p). 
tMiincy^  however,  be  laid  down  as  a  general  rule,  that  a 
lUrahuer  of  a  leasehold  estate  can  safely  accept  the  tide 
rfattreany  ofthe  mesne  assignments  have  been  loi^t,  although 
etnight  be  able  to  recover  in  ejectment  if  he  actually  did 
uidhase.  Bvery  case  of  this  nature  must  depetid  tfpoa 
k  Q«m  particular  circumstances  (p). 

With  respect  to  the  title  to  renewable  leaseholds,  gr^t 
Sfficblty  constantly  occurs.  All  public  bodies  who  gratit 
enewable  leases,  require  the  old  lease  to  be'given  up  before 
bey  will  grant  a  new  one ;  and  when  they  once  obtain 
osflession  of  a  surrendered  lease,  they  will  not  part  with 
1^  or  permit  a  copy  of  it  to  be  taken.  When  the  lessee  sells, 
le  produces  an  abstract  of  the  subsisting  lease  and  subse- 
pent  instruments.  Now  this  is  a  title  which  it  is  impossi- 
ble to  accept,  however  willing  the  purchaser  may  be,  and 
ildiou^  he  may  have  waved  calling  for  the  lessor's  title. 
Bvery  lease  is  stated  to  be  granted  in  consideration  of  the 
mnrender  of  the  former  lease,  and  by  means  of  this  refer- 
eaoe  the  chain  of  title  is  kept  up.  The  reference  in  the 
hit  lease  to  the  one  immediately  preceding,  is  notice  of  it 
tD  the  purchaser,  and  that  again  is  notice  of  the  one  before 
tbty  and  so  on  to  the  first  lease.  And  if  in  any  of  these 
IttieB  the  lessee  is  described  as  devisee  under  a  will,  or 
^hcre  is  any  thing  to  lead  the  mind  to  a  conclusion  that  the 

(")  Fane  v.  Spencer,  2  Mer.  430.      122S.    See  1 1  Ves.  jon.  350. 
'fr)Earl  r.   Baxter,  «  Blackst.         (p)  Vide  post ^  Hilary  v.  yXaWer. 

lessee 
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lessee  is  not  absolutely  entitled,  die  purchaser  wiM  be 
liable  to  the  same  equity  as  the  leasee  was  subject  to^ 
although  he,  the  purchaser,  had  no  other  knowledge  of 
the  fact,  than  the  mention  in  the  lease  ci  the  suxrender  of 
the  former  lease,  equity  deeming  that  sufficient  to  lead  him 
to  inquire  into  the  title  (g).  Harsh  as  this  rule  may  naonii 
it  is  quite  consistent  with  the  general  principles  of  equily, 
and  is  imperiously  called  for  in  this  case,  because  publis 
bodies  generally  renew  with  the  person  having  the  l^gal 
estate,  and  seldom^sufifer  any  trusts  to  appear  on  the  leasee 
lest  they  should  be  implicated  in  the  execution  of  them. 

Although  a  purchaser  buys  with  full  notice  tbat  n  title 
caimot  be  made  without  the  consent  of  a  third  p^aoii,  yet 
it  lies  on  the  seller  and  not  on  the  purchaser  to  obtain  the 
ocmsent'  It  cannot  be  inferred  that  the  seller  oidy  agteed 
to  part  wkh  his  interest  in  the  estate  as  fieir  as  he  was  afals 
todoao(r)« 

IIL  To  enable  equity  to  enforce  a  specific  perfonsHioe 
against  a  purchaser,  the  title  to  the  estate  ough^  lib 
Csssar's  wife,  to  be  free  even  from  suspicion  (s) ;  fcr  it 
would  be  an  extraordinary  proceeding  for  a  coiurt  of  eqailf 
to  compel  a  purchaser  to  take  an  estate  which  it  oaoaot 
warrant  to  him  (t).  It  hath,  therefcure,  become  a  settled  in^ 
invariable  rule,  that  a  purchaser  shall  not  be  compdki 
to  accept  a  doubtful  title  (u) ;  neither  will  he  be  iatcd 

(gr)  Coppin   v,  Femyhongb,  2  Shapland  v.  Smith,  1  Bro.  C.C. 

Bro.G.C«20K  74;  Cooper  v.  Danne, 4 Bn. &<i* 

(r)  Uoyd  v.  Criape,   5  Taunt.  80 ;  1  Ves.  jun.  565,  S.  C. ;  Cie«t 

249;  Mason  v.  Corder,  2  Marsh,  v.  Dicken,  4  Ves.  jun. 97 ;  Ron'- 

332;  7  Taunt.  9.  Calland,  5  Ves.  jun.  180;  Roika 

<«)  See  2  Vat.  59.  v.  Kidd,  ibid.  647  i  Wheetee.  Bdl^ 

(r)  Ifcatb  0.  Heatb,  1  Bro,  C.  C.  17  Ves.  jun.  80 ;  Slopar  v.  Fiil»^ 

147.  Rolls,  29  July  1813  ;  2  Ves.  tt-^ 

(u)  M^rlow  V.  S?iiib,  2  P.  Wms.  Bea.  145 ;  Jervoiae  v.  Duke  ofMo^^] 

198 ;  Mitchel  v.  Neale,  2  Ves.  679 ;  tbumberland,  X  Jac.  and  Walk.  SS^^^ 
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take  an  equitable  tttle(ir) ;  nor  will  a  case  be  directed 
the  judges  as  to  the  title^  unless  the  purchaser  be 
ling  that  it  should  (^);  and  even  if  a  case  should 
fincled,  and  ike  judges  were  to  certify  in  &vour  of 
^ilfey  yet  a  specific  performanoe  would  not  be  decreed 
natlie  Court  itself  were  satisfied  of  the  equitable  as  wdl 
die  l^al  title  of  the  vendor  (js).  And  althougii  the 
gCB  certify  in  fietvour  of  the  title,  and  there  is  no  equitable 
BokioB  to  it,  yet  if  the  point  of  law  is  very  doubtful,  the 
dsBser  may  require  another  case  to  be  directed,  whicii 
atms  win  not  be  sent  back  to  the  same  court  (a), 
rbe  «bubt  generally  turns  upon  a  point  of  law,  b«t  the 
t  equally  applies  to  other  cases.  Therefiore  where  « 
ksbor,  who  appeared  to  be  seised  of  the  entirety  of  an 
ate,  devised  his  undivided  moiety,  or  half  part  of  it,  and 
other  has  shares,  pndportions  and  interests  if  am^  there^ 
and  so  evidence  appeared  that  he  had  not  the  enfiiety, 
1  the  words  were  sufficient,  if  he  had,  to  pass  it ;  LoM 
km  was  of  opinion  that  the  title  was  good,  bat  he  was 
»  of  opinion  that  this  was  not  a  reasonafafydear  aMudoet* 
a  title,  without  that  doubt  as  to  the  evidence  of  it,  which 
atahrays  create  difficulty  in  parting  widi  it,  and  thero* 
edbe  refosed  to  force  the  title  on  a  purchaser  (i). 
So  there  are  aany  cases  in  whicha  jury  will  coUeet  the 
t  foi  legitiiaacy  from  cireaonsteices,  in  which  it  mtgfat 
atteaded  with  so  much  reasonable  doubt,  that  eqmty 
•aid  not  compel  a  purchaser  to  take  it  merely  because 
sa  was  such  a  verdiet    The  Court  ought  to  weigh, 

lO  Cooper  o.  Deane,  M  evp, ;  juik  iOO. 

IweS  Vei.jun.  100;  said  infra.  {b)  Stapyltsn  v.  Soott,  liO  Ve^ 

\ffy  Roske  V,  Kiddy  ubi  sup.  yxM.Vfft,    See  1  Ve^,  aad  fieaai. 

H  Sheflield  v.  Lord  Mulgrave,  403;  and  «ee  and  consider  Hartley 

■ft.  jmi.  586.  «r.  Sooitb,  1  Book,  Sas. 


•)  Tkeot  V.  Hanniog,  10  Vet. 
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whether  the  doubt  is  so  reasonable  and  fair,  that  the  pro- 
perty is  left  in  his  hands  not  marketable  (c). 

And  where  an  action  is  brought  against  a  purchaser  for 
non-rperformance  of  an  agreement,  a  court  of  law  will  look 
as  anxiously  to  see  that  the  tide  is  clear  of  doubt  as  a  coort 
of  equi^  would.    Therefore  in  a  case  before  Lord  Kenyoa 
at  nisiprius  (d\  where  an  objection  was  made  to  the  titles 
his  Lordship  said  he  would  not  then  determine  the  poinly 
nor  was  it  necessary  to  do  so*  He  thought  it  a  questioa  of 
some  nicety;  but  whether  it  was  or  not,  he  thought  it 
equally  a  defence  to  the  action.   When  a  man  buys  a  coin** 
modity,  he  expects  to  have  a  clear  indisputable  tidey  and 
not  such  a  one  as  may  be  questionable,  at  leas^ina.coiirt 
of  law  (I).    No  man  is  obliged  to  buy  a  law«suit  ;■  and  a 
Vtfdict  was  given  for  the  purchaser. 
.  In  a  late  case  (e),  where  at  law  the  same  argumoitim 
urged  on  behalf  of  a  purchaser  who  was  plaintifl^  Loi4 
C.  J.  Gribbs  said,  it  was  intimated  that  if  any  doobtoonM 
be  cast  on  the  title  of  the  vendor,  the  plaintiff  woald  be 
entitled  to  recover  back  his  deposit.  Now,  if  he  had  gone 
into  a  court  of  equity,  the  Chancellor  would  not,  pedufi^ 
have  obUged  an  unwilling  purchaser  to  ratify  the  ooatnct 
But  if  he  come  into  a  court  of  law  to  recover  the  depoii^ 
Qn.the  groimd  of  an  insu£Bicient  title,  he  must  abide  fay  Ae 
decision  of  that  court,  and  that  is  the  difficulty  whicbAe 
par^  had  brought  upon  himself  by  coming  into  a  oouit^tf 
law. 

,  (c)  Per  Lord  Eldon.  See  8  Yes.  judge  it  not  bound  to  dscidB  thj 

jun.  428.  point  ? 

(li)  Hartley  v.  Peahall^  Peake's  (e)  Romilly  v.  James,  I  V^' 

C.  131 ;  Wflde  v.  Fort,  4  Taunt  600. 
334 ;  sed  qu,  whether  at  law  the 

(I)  This  expression  seems  to  refer  to  the  question,  whether  eqai^ 
objections  to  a  title  are  a  defence  at  law.     Vide  sypra,  p.  318. 

Id 
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In  a  late  case,  where  the  estate  was  sold  without  any 
notice,  that  it  was  recently  allotted  tinder  an  inclosure 
ac^  and  it  appeared  that  the  commissioners  had  not  made 
their  award,  and  the  act  contained  no  clause  authorizing  a 
•ale  before  the  award ;  Lord  Ellenborough  held,  that  Ae 
purchaser  wais  warranted  in  refusing  the  title  (/).  But 
if  the  purchaser  is  at  the  time  of  the  contract  aware  that 
the  estate  is  in  a  progressive  stata  of  inclosure,  and  there 
is  no  ground  to  suppose  that  the  commissioneFs  will  vary 
the  allotments,  assuming  their  power  to  do  so,  die  pur- 
chaser wiU  be  compelled  to  take  the  title  although  tike 
award  is  not  executed  (^). 

'  Where  an  act  of  bankruptcy  has  been  committed;  Ae 
purchaser  cannot  be  compelled  to  take  the  title,  although 
the  vendor  swear  that  he  owes  no  debt  upon  which  a  com- 
missioB'can  issue,  and  the  purchaser  cannot  disprove  the 
stafement  The  ground  of  this  determination  was,  tiie 
loqpOMdbility  of  ascertaining  that  there  was  not  such  a  debt 
as  would  support  a  commission  (A).  '  And  upon  the  same 
principle,  a  purchaser  who  has  become  bankrupt  cannot 
eonpel  a  conveyance  of  the  estate  to  him ;  because  he 
ckBnot  aatisfy  the  vendor  that  he  will  be  entitled  to  retain 
the  purchase  money  (i). 

Sob  where  an  estate  is  sold  subject  to  a  rent,  which, 
sJdioi^  not  so  stated,  appears  to  be  only  a  part*  of  a 
IttgerYent  charged  on  that  and  other  proper^f,  'die  pur- 
chaser will  not  be  bound  to  take'  the  title,  although  for 
flftny  years  the  apportioned  rent  has  been  received  :-^— an 


i 


(J)  Lowndes  v.  Bray,  Sitt  after  an  appeal,  by  Lord  EMoa*  Th'9  act 

T.  Tenn,  ISIO ;  Cane  r.  Baldwin,  authorized  a  sale  before  tbe  award. 

1  Surk.  65 ;  Farrer  v.*  Billing,  2  .    (A)  Lowe  v.  Liuh,  14  Vea.  jun. 

Bm.  and  Aid.  171.  547. 
{g)  Kingsley  v.  Young,  MS. ;         (i)  Franklin  v.  Lord  Brownlow, 

;       ^'C.  17  Ves.  jun.  463,  affirmed  on  14  Ves.  jun.  530. 

apportionment 
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flq^ortioninent  by  deed  mngt  be  shown,  it  is  the  duty*  of  tfie 
vendor  to  give  the  purchiser  a  complete  formal  disclarge 
of  all  the  farther  rent  that  the  house  was  ever  liable  to. 
Although  an  apportionment  maj  be  presumed,  yet  as^  Mr. 
Justice  CIiand[)re  observed^  the  question  here  ia  not  whst 
mi^  be  presumed,  but  whether  a  purchaser  is  compeDdUe 
to  aeeept  a  purchase,  where  his  tide  rests  only  cb  pte- 
•nsption^  which  may  be  rebutted  by  odier  evideneab  And 
Lord  Chief  Justice  Mansfield  said,  that  a  court  of  eyily 
would  not  decree  a  specific  perfbrmanee  in  a  esie  lika 
thiB,  uE^ess  the  seUer  could  procure  the  groondrlandlosl 
to  apportion  the  rent,  by  joining  in  an  ■MigmtiMJ  if  <iu 
lease;  in  which;  aaugnment  the  apportioned  sent dKMdd 
appear  0> 

But  where  an  apportoiied  rent  is  aoldy  if  the  Mat  hm 
apportioned  naA,  the  purchaser  cannot  oi^eet  tfiathawil 
not  luure  the  same  rcBMdica  as  if  the  vent  were  0f/6n{fy 

So  where  an.  estate^  held  under  one  lease,  iesoM  toleMy 
and  the  fieict  n  slated,  and  it  is  stipulated  ibat  ifaft^  |Mrr- 
dMUMT  of  ooe  particulai  lot  is  to  be  subject  to  ^  wMe 
of  the  nnt,  die  other  pmcbasers  cannot  object  to  AielMe 
although  ihera  is  a  dause  of  re-entry  on  non-^MynlsM^ 
the  rent  contained  in  the  lease  (/). 

In  a  case  whefe  an  estate  waa  sold  in  lot^  and  Mtt  d 
die  conditioaa  stated  that  the  estate  waa  8tdf|e«C'i»'  tte 
perpetaal  payment  of  umL  to  the  coralaof  ;il,  IMCile 
aame  and  a  perpetual  annual  pqrment  to  the  hmiMil 
of  J9  were  iat  fotaire  to  be  ehargid  mpan  and  paM  'bf  4» 
purchaser  of  lot  i  •  only ;  it  was  held,  that  the  piuthsMO 
of  the  other  lota  were  only  entitled  to  such  an  iademitf 

0)  BtniweU  V.  Harrtsi  1  Taunt.  See  S.  C.  1  J«c.  aad  Walk.  4Mi 

430.  Walter  v.  Maunde,  1  Jae.  aod  W^ 

(i)  So  bald  by  the  V.  C.  ki  Bliss  181. 

V.  Collina,  reported  in  4  Madd.  229.  (/)  Walter  v.  Maande,  aft  9^ 

as 
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as  could  be  made  by  the  purchaser  of  lot  i.  to  the 
purchasers  of  the  other  lots  (m). 

So  where  the  estate  agreed  to  be  leased  was  comprised 
widi  others  in  an  original  lease,  under  which  the  lessor 
had  a  right  to  re-enter  for  breach  of  covenants,  so  that 
the  under  lessee  might  be  evicted  without  any  breach  on 
bis  party  it  was  held,  by  the  present  Vice-Chancellor,  that 
he  was  not  bound  to  accept  the  title  with  an  indemni^. 
jBis  Honor  observed,  that  where  a  party  comes  for  a  spe- 
^o  performance,  he  desires  the  Court  to  give  the  party 
die  specific  subject  Now  here  he  could  not  seemre  die 
pewcosion  of  the  subject  upon  the  terms  agreed  np<m. 
Bat  he  crfEers  an  indemnity.  The  lessee  might  be  evicted, 
and  dierefore  it  was  compensation  and  not  indemnity  diat 
WM  offsred.  I  will  give  you  the  subject  of  the  contract 
Bot  wilh  M  sure  titie,  but  with  a  compensation  in  case  of 
evictioii.  It  was  not  a  case  for  an  indemnity,  and  the 
Court  coaU  not  compel  a  performance  with  a  oompen* 

La  a  kto  cme(p%  upon  a  purchase,  it  was  agreed,  that 

Tittere  should  be  found  any  fee  fisffm-rents,  or  quit-rents, 

^Kgeable  on  the  same,  an  allowance  should  be  made  at 

« tale  of  thirty  years  purchase  on  the  amount  thereof. 

appealed  that  the  estate,  with  othera  of  great  valuer  was 

aqged  with  a  perpetual  rent  of  forty  voBASf  originally 

prfiad  to  the  Crown ;  but  a  similar  rent  was  granted  to 

ilaaa  in  fee,  in  the  usual  way,  out  of  apart  of  the  estate 

9lMf  of  needy  ten  timee  the  annual  value  of  die  rent, 

kindemnity  to  the  odier  estates  against  the  rent  It  was 

Ttadf  that  this  charge  prevented  die  seller  from  making 

id  title.    It  was  argued,  on  the  part  of  the  seller,  that 

^teamt^v.  Strode,  iWils.  (o)  Mays  v.  Bailey,  RoUSy   10 

I.  428.  Aug.  1813,  MS.  vide  infra.    See 

iUes  r.  Hooker,  3d  April  Cassamajor  v.  Strode,  1  Wik.  Cha. 

:S.;  SMadd.  193.  Ca.  428. 

this 
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this  was  the  precise  case  in  which  a  purchaser  would 
compelled  to  take  the  title  with  an  indemnity- 
looks  only  to  the  substantial  execution  of  the  contract- 
and  here  the  rent  was  not,  in  substofwe,  a  charge  on  tbi 
land.     It  was  not  like  the  case  of  a  lease,  where  non-pay- 
ment of  the  rent,  or  non-performance  of  the  covenantii 
might  avoid  the  estate  of  the  person  who  was  required  to 
accept  the  indemnity;  but  this  was  the  simple  case  of 
a  money  payment,  which  would,  of  course,  be  accepted 
from  the  owner  of  the  estate  exclusively  charged  with  i^ 
by  way  of  indemnity ;  and  which  estate  would  always  be 
liable  to  answer  any  payment  made  on  account  of  the  rent       ^ 
by  the  persons  intended  to  be  indemnified  against  it  The      ^ 
objection,  if  allowed,  would  affect  half  the  titlea  iii  the   ^ 
kingdom.     It  applies  to  nearly  all  the  estates  whidi  came 
into  the  hands  of  the  Crown  on  the  dissolution  of  the 
nasteries.     Dickenson  v.  Dickenson  (/i)  was  a 
case ;  for  there  the  purchaser  was  compelled  to  take 
title,  although  the  Judge  was  of  opinion,  that  i^  in 
event,  the  fund  should  turn  out  deficient  for  payment 
infimt's  legacies,  they  must  still  have  recourse  to  the 
for  the  deficiency.   The  ground  of  the  decision  must  ha^ 
been,  that  there  was  no  chance  of  the  fund  proving  defideaf 
Halsey  v.  Grant  (9),  is  a  direct  authority  in  favour  of  iSm 
seller ;  and  there  the  indemnity  fund  was  not  so  large  wilft 
reference  to  the  amount  of  the  chaise  as  the  present ;  .and 
although  Homiblow  t;.  Shirley  (r),  was  a  case  of  coiqm-^ 
sation,  and  not  of  indemnity,  yet  it  appears  that  Lofd  Al«^ 
vanley  said,  that  if  such  an  objection  was  to  prevail,  & 
purchaser  of  a  portion  of  a  large  estate  would  always  b0 
at  liberty  to  get  rid  of  a  contract  (s).   In  the  present  csi9 
the  purchaser  did  not  object  to  the  estate  being  chaige^ 

(/j)  3  Bro.  C.  C.  19.  (r)  13  Vw.  jun.  8. 

{q)  13  Ves.  jun.  I'i-  («)  13  Ves.  jun.75. 

wi 
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a  fee-fkrm  rent,  provided  he  was  paid  its  value. 
Jhe  rent  is  charged  only  in  point  of  form ;  and  there- 
he  can  require  no  allowance.  On  the  part  of  the 
mser  it  was  argued,  that  the  clause  relied  upon,  on 
llier  ade,  was  evidence  that  the  purchaser  was  not 
be  the  estate  subject  to  any  rent,  unless  it  could  be 
Id  him ;  and  the  estate  would  always  be  liable  to  the 
iim  rent,  notwithstanding  the  indemnity.  The  Master 
)  Rolls  was  of  opinion,  that  the  clause  in  the  agreement 
rad  to  a  rent  charging  the  estate  sold  only,  and  not  to 
fccfaargiBg  it  and  other  estates ;  and  that  the  Master 
vitified  in  considering  the  rent  as  an  objection  to  the 
Ab  to  Ike  question  of  indemnity,  his  Honor  observed, 
Sabey  and  Grant  was  certainly  a  case  of  indemnity ; 
HfOtniblow  and  Shirley  a  case  of  compensation ;  but 
nditod  whether  the  deed  executed  in  order  to  relieve 
stale  in  question,  could  be  considered  such  an  indem^ 
10  «  purchaser  ought  to  be  compelled  to  accept,  nor 
Id  he  decide  whether  in  this  case  any  indemnity  could 
igbt  to  be  given  by  the  vendor  against  such  fee-farm 
He  should  leave  that  to  be  decided  when  the  cause 
:  on  to  be  heard  thereafter. 

jfoa  an  appeal  to  the  Lord  Chancellor  he  affirmed  the 
of  Sir  William  Grant,  on  the  ground  that  the  rent 
did  not  fall  within  the  condition ;  and  his  Lord- 
tiMted  the  early  cases  as  not  authorities,  and  held 
a  seller  was  boimd  acciurately  to  describe  what  he 

the  case  of  Fildes  t;.  Hooker  (u),  the  present  Vice- 
leeOpr  observed,  that  the  utmost  length  of  indemnity 
fliat  if  a  good  title  can  be  made  subject  to  an  incum- 
oe^  die  purchaser  shall  take  the  title,  with  a  security 

M. T.  1821,  MS.  (ii)3d  April  1818, MS.;  3  Modd. 

103. 

X  protecting 


*"* '!«» cot"?'*  *  r  ^^--^^''^t  ti.«  °»**S' 

l\vc  \casi       ,  •sdectec^*'^     „cctA>o^S*^^^     ^cott^"*^ 
{ott»  i  ^"^      A  to  acccV^       .„  a  case  o«  ^^^ 


^•"^ '''^  dS.  ^0*^-  r««<l«^     ^'"t;  coop.  ^3'^- 

r«.^B«t«°^'^IcConn>e^^'^'' 
»  decree  y^^  " 
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[loBflljW  would  not  sanction  an  application  by  the  pur- 
Jiaaer,  at  his  own  expense,  for  an  act  of  parliament  to 
livest  die  infant  of  the  legal  estate.  Nor,  if  the  estate 
ie  copyhold,  will  the  Court  retain  any  part  of  the  pur- 
hase  ttioney  in  order  to  defray  the  expense  of  the  fine 
kat  Wodd  be  payable,  in  case  the  infant  heir  should  die 
iefbre  he  surrendered  (r). 

Am  although  a  purchaser  under  a  decree  will  be  com- 
defied  to  accept  a  title  of  this  nature,  yet,  if  he  sell  the 
istate,  the  Court  will  not  enforce  a  specific  performance 
^AiMt  the  second  purchaser. 

This  was  also  decided  by  Lord  Rosslyn.    The  pur* 

htter  of  Lord  Waltham's  estate  sold  the  estate  to  a  person 

no  Ql)jected  to  the  title  upon  the  same  ground  as  he  had 

ifegected  to  it,  and  reiused  to  complete  the  contract    The 

flM  pludiiser  very  confidently  filed  a  bill  for  a  specifie 

feribrmance,  but  Lord  Rosslyn  dismissed  it;  because 

ttch  second  purchaser  did  not  buy  under  the  decree^  and 

lenfore  was  not  compellable  to  accept  an  equitable  title. 

In  a  ease  where  a  seller  after  the  contract  died  intestate, 

(fing  an  infant  heir,  who  filed  a  bill  against  the  pur- 

MTy  praying  that  he  might  elect  either  to  complete  or 

irion  the  contract;   and  the  purchaser  submitted  to 

SNa  the  contract,  and  paid  the  purchase  money  into 

r^  the  Master  of  the  Rolls  refused  to  pay  it  out  with- 

W  ixmsent  of  the  purchaser  during  the  infancy  of  the 

another  case,  where  after  a  contract  for  sale  the 

lied  intestate,  leaving  an  infant  heir,  and  his  widow, 

as  his  administratrix,  filed  a  bill  for  a  specific  per- 

ce  against  the  purchaser  and  the  heir,  it  was  decreed, 

lay  given  to  the  heir  to  show  cause  {z).    But  the 

rris  V.  Clarkson,  1  Jac.     and  Walk.  603. 
<K)4,  n.  (z)  Holland  v.  Hill,  Rolls,  18 

ock  V.  Ballock,  1  Jac.     Mar.  1818,  MS. 

X  2  objection, 
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objection,  tliat  the  purchaser  was  not  bound  to  accept  the 
title  in  consequence  of  the  infancy  of  the  heir  wto  not  taken. 

The  reason  why  a  purchaser  under  a  decree  is  cottipeUed 
to  take  an  equitable  title  seems  to  be  this,  that  the  Court 
has  bound  the  right  of  the  party  in  whom  the  legal  estate 
is  vested,  and  will  not  permit  him  to  take  advantage  of  it 
This,  however,  is  not  the  case  where  the  legal  estate  is  in 
an  infant ;  as  it  makes  part  of  the  decree,  that  he  shall 
convey  when  he  comes  of  age,  unless  he  then  shows  cause 
to  the  contrary. 

In  favour  of  the  rule,  by  which  a  purchaser  under  a 
decree  is  compellable  to  take  an  equitable  tide,  it  may  be 
said,  that  it  facilitates  sales  under  the  decrees  of  the  Ck>urt; 
but  the  injustice  of  it  is  too  glaring.  The  decree  pf  t 
court  of  equity  acts  in  persotiam^  and  not  like  a  judgment 
at  law,  in  rem ;  and  it  is  possible  that  the  Court  may 
never  be  able  to  compel  the  person  seised  of  the  1^ 
estate  to  convey  it  to  the  purchaser. 

Although  an  estate  is  not  sold  under  a  decree,  and  the 
legal  estate  appears  to  be  outstanding,  and  cannot  be  got 
in,  yet,  if  the  circumstances  of  the  case  are  such  as  wbuM 
induce  a  court  of  law,  under  those  grounds  upon  which 
presumptions  are  in  general  raised,  to  presume  a  recomrey* 
ance,  the  purchaser  will  be  compelled  to  take  the  tide  (4). 
Reconveyances  have  been  frequendy  presumed  tfpoo 
trials  at  law  in  favour  of  justice;  but  this  doctrine  W 
never  applied  to  a  contract  between  a  vendor  and  ^ 
chaser,  until  the  late  case  of  Hillary  v.  Waller ;  which 
certainly  has  not  met  widi  the  approbation  of  theJ)tf* 

• 

{a)  Hillary  v.  Waller,  12  Ves.  circumstance  of  the  eqoitabkotit' 

Jon.   23P;   Emery  v,  Growcock,  being  in  the  person  who  cUiBB^ 

ex  parte  Uolman,  paat^  ch.  9,  a.  2,  benefit  of  the  presumptioo,.!!*^ 

div.  iv ;  but  see  Keene  r.  Deardon,  sufficient  of  itself  to  raise  it;  ^ 

S  East,  248;  Doe  v.  Brightwen,  see  Barnwell  v.  HarriSy.l  Ttf"^ 

10  East,  583,  which  show  that  the  430 ;  Doe  v.  Calvert,  5  Tannt  17^ 

We 
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The  decision  has  occasioned  considerable  difficulties  in 
practice.  As  no  man  can  say  where  exactly  the  line  is 
to  be  drawn,  at  what  period  the  presumption  is  to  arise, 
and  what  circumstances  are  sufficient  to  rebut  it,  each 
party  puts  his  own  construction  on  almost  every  case 
which  arises.  This,  of  course,  leads  to  endless  discussion 
and  expense^  and  the  very  parties  in  whose  favour  the 
doctrine  was  introduced,  ultimately  feel  how  much  it 
would  have  been  to  their  interest,  that  the  general  rule 
of  the  profession  had  not  been  relaxed.  This  rule  was, 
that  a  vendor  was  bound  to  get  in  all  outstanding  legal 
estates,  which  were  not  barred  by  the  statutes  of  limi- 
tations. The  certainty  of  the  rule  amply  compensated 
for  any  individual  hardship  which  it  might  sometimes 
occassion. 


We  have  seen,  that  a  purchaser  cannot  be  compelled  to 
take  B,doubtful  tide ;  but,  nevertheless,  he  will  not  be  per- 
mitted to  object  to  a  tide  on  account  of  a  bare  possibility ; 
because  a  court  of  equity,  in  carrying  agreements  into 
execution,  governs  itself  by  a  moral  certainty  :  it  being 
impossible,  in  the  nature  of  things,  there  should  be  a 
mafliematical  certainty  of  a  good  tide. 

Therefore  suggestions  of  old  entails,  or  doubts  what  issue 
persons  have  left,  whether  more  or  fewer,  are  never 
allowed  to  be  objections  of  such  force  as  to  overturn  a  title 
to  an  estate  (b). 

So  where  (c),  upon  a  purchase,  it  appeared  that  the 
estate  had  been  originally  granted  by  the  Crown,  in  which 
grant  there  was  a  reservation  of  tin,  lead,  and  all  royal 

(*)  See  2   Atk.   20,  per  Lord  (c)  Lyddal  v.  Weston,   2  Atk 

Hardwicke;  and  sec  Lord  Dray-  19.    See  Seamen  v.  Vawdrey,  10 

broke  v.  Inskip,  8  Ves.  jun.  417  ;  Ves.  jun.  300. 
Dyke  r.  Sylvester,  12  Ves. jun.  126. 
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mines,  without  a  right  of  entry ;  yet,  as  there  had  been  m 
search  made  for  royal  mines  for  one  hundred  and  elevoi 
years,  and,  upon  examination,  the  probability  ww  gr^ 
there  were  no  such  mines,  and  the  Crown,  for  want  of  a 
right  of  entry,  could  not  grant  a  license  to  any  penon  to 
enter  and  work  them,  Lord  Hardwick  decreed  a  speciie 

performance. 

Again,  in  a  recent  case  (^,  where  a  man  articled  for  the 

purchase  of  an  estate,  with  some  valuable  mineg,  axid 

would  not  complete  his  contract  because  the  mines  weie 

under  a  common,  wherein  others  had  a  right  of  commoOi 

and  consequently  he  would  be  subject  to  actions  &r 

sinking  shafts  to  work  the  mines;   Lord  Eldon,  after 

showing  the  improbability  of  any  obstruction  from  the 

commoners,  said,  that  in  case  such  an  action  were  brought, 

he  should  think  a  farthing  quite  damages  enough ;  and 

therefore  decreed  a  performance  in  specie. 

This  case,  like  the  last,  must  be  considered  (o  have 
turned  on  the  improbability  of  the  purdiaser  hei^g  dis- 
turbed ;  otherwise  it  seems  to  have  gone  to  &e  iitaiort 
verge  of  the  law ;   for  aldiough  such  trifling  daiBi^ 
could  only  be  recovered,  yet  that  would  not  be  gSQwd 
for  a  nonsuit,  as  was  decided  in  the  late  case  of  Pisdsr 
V.  Wadsworth  (e).    The  estate,  therefore^  would  ealgeet 
the  purchaser  to  litigation,  whenever  malice  or  cafBce 
might  induce  any  of  the  commoners  to  commence  aetJM 
against  him. 

So  a  mere  suspicion  of  fraud,  which  cannot  be  mde 
out,  will  not  enable  a  purchaser  to  reject  the  tide.  Ttis 
was  decided  by  Lord  Eldon  in  a  case  where,  under  ■> 
exclusive  power  of  appointment,  a  father  appointed  40 
one  son  in  fee ;  and  then  the  father  and  his  wife  and  die 
•on  joined  in  conveying  to  a  purchaser,  and  the  vMff 

(d)  Anon.  Chan.  7th  Sept.  1809,         (e)  2  East,  154. 
MS. 
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jftffl  expressed  to  be  paid  to  ihefa  all.  The  title  was 
objected  to  oa  the  groiuid  of  an  opinion^  by  which  it 
pppeBxpdj  that  the  father  fir;st  ;sold  tl^e  estate^  and  then  the 
appointment  was  devised  to  majLC  a  tide,  and  the  purchase 
decfd  fe^tfid  that  the  c.onjt;racl;  was  made  with  the  father 
^p^  ipn.  ^d  it  was  insisted,  that  if  the  father  derive^ 
fix^  twi^efit  from  the  agreement,  or  even  qaade  a  previous 
^pt^ulatioo,  ^at  his  son  should  join  him  in  a  saje,  which 
.diew  app^axed  the  strongest  rea3oi;i  to  apprehend,  it  would 
jb#?e  been  a  fraudulent  execution.  Put  Lord  ^ldoi;i 
AVjecruled  the  objection,  as  it  did  not  appear  that  the 
^^ptal^  IfOfd  for  less  ;than  jits  value,  pr  that  the  sop  got  less 
Aw  fi^  value  of  his  xieyersipnary  interest,  but  merely 
that  be,  as  the  owner  of  the  reyersiopa,  acceded  to  tl;ie 

Birt  if  jsiAy  ft^rson  fias  .^  c^aapi  upon  the  est^it^  wJbiich  he 

^i|fflJf  enforce,  a  purchaser  cai^iQt  be  compelled  to  ,t^ke  the 

jiftote,  how;ev.er  improbable  it  may<be  that  the  right  wUl  be 

jeyceixT^d.  Thus,  fn  the  case  of  Drewe  v.  Corp  (^),  the  yen- 

jdor  wfUB  e9ti4ed  to  an  absolute  term  of  four  thousand  years 

jp  Ae  .estate,  and  also  to  a  jociprtgage  of  the  reversion  in  fee, 

which  was  forfeited  but  not  foreclosed.     It  was  decided, 

that  the  purchaser  who  had  contracted  for  a  fee,  was  not 

bound  to  ta^e  the  term  of  years.    Nor  was  he  compelled 

^to  take  the  ;tide  on  the  .ground  of  the  vendor  having  a 

jfoijfelted  mortgs^e  in  fee  of  the  reversion,  although  it  was 

evidently  highly  improbable  thajt  any  one  would  ever 

willingly  redeem  a  forfeited  mortgage  of  a  dry  reversion 

expectant  upon  an  absolute  term  of  four  diousand  years. 

So  in  a  late  case  (Ji)j  where  in  1 704  the  estate  was  sold 
with  a  reservation  of  salt-works,  &c.  with  a  right  of  entry, 

•    ,{/)  M^Qaeen  v.  Farqahar,  11  {g)  Vide  supra,  p.  262. 

-V«t.  jnn.  407.     See  post^  ch.  17 ;  (A)  Seaman  v.  Vawdrey,  10  Ves. 

and   see   Barnwell   v,   Harris,    1  jun.  390. 

Taunt.  430. 
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and  the  estate  was  sold  in  1 76 1 ,  and  no  notice  taken  of  the 
reservation,  and  the  right  had  never  been  exercised :  the 
Master  of  the  Rolls  was  of  opinion  that  non-user  did  not 
in  this  case  raise  the  inference,  that  the  right  was  abanr 
doned,  and  consequently  the  purchaser  was  entitled  to  take 
the  objection,  and  his  Honor  distinguished  this  from  the 
case  of  Lyddal  v.  Weston  (1) ;  first,  because  it  was  not 
alleged  that  there  was  no  probability  of  mines,  it  wis 
rather  admitted  that  there  were  :  secondly,  here  was  the 
reservation  of  a  right  of  entry  upon  the  want  of  which  Ixxd 
Hardwicke  laid  stress  in  that  case.  In  the  case  before 
his  Honor,  the  purchaser  chose  to  consider  this  not  as  an 
objection  to  the  title,  but  as  a  ground  for  comipensationf 
and  it  was  decreed  accordingly. 

In  a  case  where  a  close  called  the  Croyle  had  alwap 
been  known  by  that  name,  and  had  been  possessed  by  the 
seller  and  his  ancestors  as  part  of  the  estate  sold,  but  no 
mention  was  made  of  it'  in  the  deeds  by  name,  and  all  die 
other  lands  were  particularly  described ;  the  Court  con- 
sidered the  evidence  of  tide  to  be  merely  that  of  long  pos- 
session, and  held  that  the  purchaser  was  not  bound  ta 
accept  the  title  Q). 


Where  an  abstract  begins  with  a  recovery  to  bar  an  ^ 
tail,  it  is  usual  in  practice  to  call  for  the  deed  creating,  fl^ 
entail,  in  order  to  see  that  the  estate  tail  and  remaindeft 
over,  if  any,  were  effectually  barred  (I).     But  if  the  deed 

(0  Suprot  p.  309.  (j)  Eyton  v.  Dicken,  4  tn^p 

303. 


(I)  This  makes  it  advisable  iii  deeds  to  make  a  tenant  to  the  prM^i 
or  to  lead  the  uses  of  lines,  to  recite  60  much  of  the  instrument  udff 
which  the  tenant  in  tail  claims,  as  will  manifest  bis  power  of  barriogd* 
estate  tail  and  remainders  over. 

is 
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is  lost,  and  possession  has  gone  with  the  estates  created  by 
the  recovery,  for  a  considerable  length  of  time,  and  the 
presumption  is  in  favour  of  the  recovery  having  been  duly 
Suffered,  the  purchaser  will  be  compelled  to  take  the  title, 
although  the  contents  of  the  deed  creating  the  entail  do  not 
actually  appear  (k). 

Where  a  vendor  is  tenant  in  tail,  with  reversion  to  him- 
self in  fee,  and  the  reversion  has  vested  in  different  persons, 
a  common  recovery  is  generally  required  by  a  purchaser ; 
because  that  bars  the  remainder,  while  a  fine  lets  it  into 
possession,  and  thereby  subjects  the  whole  fee  to  any  in- 
ombrance  which  before  affected  the  reversion  only.  But 
qdIom  some  incumbrance  appear,  or  the  tide  to  the  rever- 
sion is  not  clearly  deduced,  the  Court  will  not  compel  a 
vendor  to  suffer  a  recovery,  on  account  of  the  mere  pro- 
bability of  the  reversion  having  been  incumbered. 

Thus  in  a  late  case  (/),  upon  an  exception  to  the  Master's 
report  in  fieivour  of  the  tide,  the  objection  to  thife  tide  was, 
that  one  Elizabeth  Baker  ought  to  join  in  a  recovery ;  the 
title  being  derived  from  John  Pain,  who,  1 693,  limited 
the  estate  to  the  use  of  himself  for  life ;  remainder,  subject 
to  a  term,  to  uses  which  never  arose ;  remainder,  to  his 
daughters  in  tail ;  remainder  to  himself  in  fee.  Under 
these  limitations  Elizabeth,  an  only  daughter,  became 
seised  in  tail,  with  the  immediate  reversion  to  her  father, 
who  made  a  will,  not  executed  so  as  to  pass  real  estate, 
whereby  he  devised  all  his  estate  to  his  second  wife.  Upon 
bis  death  Elizabeth  his  daughter  entered,  and  levied  a  fine. 
She  had  issue  a  daughter,  Elizabetii,  who  married  William 
Baker.    They  had  issue  one  daughter,  Elizabeth  Baker. 

(i)  CouBtmaker  r.  Sewell,  Ch.         (/)  Sperling  v.  Trevor,  7  VeB. 
^M«y  1791,  MS.;  Appendix,     jun.497. 

t  From 
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From  her  the  estate  was  purchased  under  a  decree,  aixd  bjr 
mesne  purchases  became  vested  in  the  plaintiff.  The  dfi- 
fendant,  the  purchaser^  suggested,  tliat  the  ultima^  re- 
mainder in  fee  might  have  been  by  deed  or  will  dispo^e^ 
of  by  John  Paine,  or  by  any  other  person  to  whom  it  mi^ 
have  descended ;  and  if  the  same  should  hav.e  h^f^  90 
disposed  of,  it  jcould  tjien  be  barred  only  by  ^Uizabeth 
3aker.    Tk^  Lord  Chancellor  held  a  recovery  not  neces^ 


It  will  occur  to  the  learned  reader,  that,  notwit]i«tiwi4- 
ifog  the  defendant  8  suggestion,  it  was  higJUiy  impcotiaMp 
that  the  reversion  was  disposed  of  by  John  Paine  in  bM 
life-time,  such  an  interest  not  being  marketaitde ;  fiid  as  )tfi 
devised  all  his  estate  by  his  will,  there  was  no  gjroiuiid  to 
presume  that  he  made  another  wiU.  Upo^  his  .d^fjtlb 
therefore,  the  reversion  descended  to  his  d^jugj^teir^  jnbo 
hy  her  fine  reduced  it  into  possession,  and  (^iffieq/fffAy 
no  incupibr^nce  could  afterwards  be  created  ^pQQ  it  PS  f^ 
^ver^ipi^  distinct  from  the  particular  estate. 

fiA  this  day  it  frequently  :happens,  that  in  deQ^S  Jsefstff- 

^ig  .debts  on  real  .estate,  .the  estate  is  authorized  to  be  soiV 

^without  the  as^nt  of  the  pwner,  in  case  default  is  m4fi  V^ 

ipikyment  of  the  money  on  the  day  named.    -Sucih  fipW' 

f\^  is  :S0  .far  a  ^l9rtgage,  that  the  owner  may  9X 

i>$^we  a  sale  require  a  reconyeyaiice  ..upon  pi^Qg 

jOgiOAey  .due;  and  in  consequence  of  the  old  nile,tths^op9.a 

f^ortg^ge  alw;¥kys  a  mortgage,  the  9waer  is  in^the^tQW^ 

usually  required  to  jow  in  ihe  jConyeyfmce,  :whicib  i^  i^ 

mostly  unwilling  to  do ;  his  ,pbject  being  to  prevent  ft  4^ 

£ut  it  has  been  decided  by  Lord  Eldon,  that  the  olyeotkp 

cannot  be  sustained,  and  this  decision  was  made  in  a  case 

twhere  the. deed  was  in  form  aregularmortgage  withapower 

of  sale,  and  the  mortgagor  in  his  answer  stated  4liat  hei^ 

tually  resisted  the  sale  as  having  been  made  without  m 

consent 
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consent  and  at  an  undervalue  (m).  This  has  been  fc^owed 
in  many  later  cases,  and  is  now  an  established  ruLe  (n). 


It  is  idear  that  a  woman  is  b^rre4  of  her  dovir^r  b(^h  at 
law  apd  in  lequity,  by  ia  legal  tenn  created  previoi^y  to 
ber  ri^  of  dower  attaching  on  jthe  est^ite,  of  which  ai^ 
asqjg^iiBent  has  been  obtained  by  a  purchaser  to  Attend  th^ 
inheritance  (o).  For  although  she  {^m  recover  her  dower 
pi  Jawj  it  will  be  with  a  ces^  execulio  during  the  term, 
snd  ecjpiijty  will  not  remove  the  b^.  But  notwiljbstandiag 
thit|tp«urehaser  can  obtain  an  assignment  of  an  outstond- 
ing  temPf  which  will  bar  the  vendor's  wife  of  her  dower,  a 
frie  M  always  required  from  the  vendor  and  his  wife  a^ 
}ii«  enptnse* 

VfMHi  the  authority  of  the  anonymous  ease  before  Lord 
jGldcM^Mcure  cited  {/r),  it  perhaps  might  be  doubted,  whe- 
^MT  /ir  court  of  equity  would  not  enforce  a  purchaser  to  ac- 
cept Ihe  -tide  wiUiout  a  fine.  It  must  at  the  same  time  be 
ebievfiedj  that  in  that  case  the  vendor  could  not  inake  the 
tide  perfect ;  whereas  in  the  case  under  consideratiop  9. 
Wgo/ioit  can  .remove  every  difficulty  at  a  trifling  expense 
pttab  iCii^umstanee  would  certainly  have  great  weight 
pitk  ^a  court  of  equity.  In  a  late  case,  however,  Lo)cd 
£ldra  |ait  tbe  very  point  He  said,  that  if  a  husband  en- 
iBned  ii4o  a  contract  to  sell  an  estate,  not  contractixig  fof 
Wtn  than  to  foxkt  a  good  title ;  no  specialty  about  dower,; 
\nk  -^  Maater's  report  was  in  favour  of  the  tide,  on  Ihe 

X*)  'Clay  V.  Sharpe  and  others,     which  waB  taken  from  a  hasty  not 
Team,  ISOS,  lib.  Reg.     on  a  brief,  is  not,  when  attentively 


fl.  180$^  lb.  06,  Appendix,  Kp.  14.  ^onsid^red,  ^  authority  .the  otibar 

'•04  BAer  B.  Dibbin,  Dibbio  >v.  way. 
Bdu^  Ezeh.  April  20^1812,  MS. ;         (o)  Vide  infra,  ch.  9. 
Colder  v.  Morgan,  18  Ves.  344;         (p)  Supra^  p.  310. 

•Msfe^  Stabtaaokr.  L^tt,  Coop.  46, 

fitround 
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ground  that  a  term  was  outstanding  which  might  be  as^ 
signed  ;  the  Court  would  make  the  purchaser  take  the  title 
as  the  trustees  might  convey  (q).    This  was  only  an  obiter 
dictumy  and  with  all  the  respect  due  to  the  judge  from  whom 
it  felly  is  open  to  much  observation.  In  the  first  place  it  as- 
sumes what  has  never  been  decided,  that  equity  would 
compel  trustees  of  a  term  with  notice  of  the  wife*8  right, 
to  assign  the  term  to  a  purchaser,  so  as  to  exclude  the  tide 
of  dower.    The  Court  would  probably  feel  great  reluct- 
ance in  making  such  a  decision.     It  is  one  thing  to  say, 
that  when  a  purchaser  has  obtained  an  assignment  of  a 
term,  he  may  avail  himself  of  it  as  a  protection  against  the 
wife*s  dower,  "  because  such  was  the  general  practice  and 
opinion  of  conveyancers  (r)  ;"  and  another,  for  equity  to 
say  that,  as  a  discreet  exercise  of  its  jurisdiction,  it  will 
compel  trustees  to  assign  the  term  to  a  purchaser,  in  older 
to  exclude  the  widow.     In  Maundrell  v.  MaundreU,  the 
Master  of  the  Rolls  forcibly  observed,  that  a  puicbaser, 
merely  as  such,   has  no  equity  whatsoever  against  die 
widow,  claiming  by  title  prior  to,  and  both  legally  and 
equitably  as  good  as  his.    The  term,  if  it  continued  out- 
standing, is  as  much  attendant  in  equity  upon  dower,  ii 
the  remaining  interest  in  the  inheritance ;  and  flieidbft 
ought  not  to  be  setup  by  the  latter  against  the  foTnier(^ 
But  admitting  that  equity  would  compel  trustees  to  asiigtt 
the  term,  yet  two  weighty  reasons  present  themselves  iftj 
a  purchaser  should  not  be  compelled  to  rely  on  the  term. 
The  one,  that  he  would  be  at  the  expense  of  ke^Hnglbe 
term  on  foot ;  the  other,  that  if  a  writ  of  dower  should -be 
brought  against  him,  and  the  term  were  even  to  jHOlRt 
him  against  the  widow's  claim,  yet  he  must  pay  tiie  coA 
of  the  action,  &c.    These  are  the  reasons  why  a  fine  is  0 
practice  insisted  upon.     The  very  point  now  stands  for 

(g)  See  10  Vfes.  jun.  261, 262.  (*)  See  7  Ves.  juD.  57Q. 

if)  Vide  infrOf  ch.  0.  judglD^ 
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judgment  before  the  Lord  Chancellor  in  Mole  v.  Smith  (t\ 
where  the  attendant  term  had  by  the  death  of  the  trustee, 
and  the  grant  of  administration  to  his  personal  estate,  become 
vested  in  the  dowress  herself.  The  case  involves  two  points, 
1.  Whether  the  widow  is  entitled  to  dower,  notwithstand- 
ing the  existence  of  the  term ;  2.  If  not,  whether  the  pur- 
chaaer  can  be  compelled  to  rely  upon  the  term. 

The  wife  of  a  trustee  in  fee,  or  of  a  mortgagee  in  fee  of 
a  forfeited  mortgage,  is  at  law  entitled  to  dower ;  but  a  fine 
IS  on  that  account  never  required  by  a  purchaser ;  because, 
if  the  wife  of  a  trustee  or  a  mortgagee  were  to  be  so  ill  ad- 
fised  aft  to  prosecute  her  legal  claim,  equity  would,  at  Ais 
day,  undoubtedly  saddle  her  with  all  the  costs  (u).- 

But  where  the  wife  of  a  vendor  has  only  an  equitable 
jointwey  some  gentlemen  require  a  fine ;  this  practice  is, 
lioweyer,  discountenanced  by  the  majority  of  the  profes- 
sion; and  if  a  woman  equitably  barred  of  her  dower,  should 
bring  a  writ  of  dower,  it  seems  clear  that  equity  would 
protect  the  purchaser,  and  condemn  the  widow  in  costs. 

B|it  it  is  objected  by  the  advocates  for  a  fine,  that  if 
die  fund  upon  which  the  equitable  jointure  is  charged, 
sbottld  be  evicted  from  the  jointress,  she  could  then  claim 
her  dower  out  of  any  real  estate  of  which  she  would  other- 
wise have  been  dowable.  And  this  objection  seems  equally 
ta-  npply  to  a  legal  jointure.  For  it  is  by  the  statute  of 
jaMB  (fo)j  by  which  jointures  are  made  bars  to  dower,  de- 
dared,  that  if  any  woman  be  lawfully  evicted  from  her 
-  jointore,  or  any  part  thereof,  without  any  fraud  or  covin, 
dmoi  ahe  shall  be  endowed  of  as  much  of  the  residue  of 
ker  husband's  tenements  or  hereditaments  whereof  she 
was  before  dowable,  as  the  same  lands  and  tenements  so 
cmted  shall  amount  to. 

(0  MS.    See  1  Jac.  and  Walk.  (w)  27  Hen.  VIII.  c.  10,  8.  7- 

•06S,  the  report  upon  the  hearing  See  Gervoyes's   case,    Mo.  7.17- 

tithe  Rolb.  pi.  1002 ;  and  see  4 Co. 3 h.  4 Bro, 

(v)  See  Noel  r.  Jevon,  Bevant  C.  C.  506,  n. 

.  V.  Pope,  2  Freem.  43,  H-  When 
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When  the  firgt  edition  of  this  work  was  published,  the 
author  was  not  aware  of  any  case  in  which  this  doctrine 
was  expressly  established,  but  he  stated,  that  no  reason 
appeared  why  a  jointress  evicted  of  her  jointure  should  not 
recover  her  dower  out  of  lands  sold  by  her  husband,  of 
which  she  would  have  been  dowable  at  common  law ;  and 
that  if  so,  although  the  wife  of  a  vendor  had  a  kgal  join-"' 
ture,  a  purchaser  ought  to  insist  on  a  fine,  unless  he  Was 
satisfied  that  the  tide  to  the  jointure  lands  was  good.  He  re- 
marked, however,  that  this  was  never  attended  to  in  prac- 
tice, and  that  he  never  heard  that  the  objection  waar  takei^ 
which  made  him  apprehensive  he  had  fallen  into  an  error. 
The  point  could  not,  he  thought,  so  long  have  escaped 
notice.  But  he  concluded  that,  whether  a  jointress,  evicted 
from  a  legal  jointure,  could  claim  her  dower  out  of  lands 
sold  by  her  husband,  of  which  she  was  dowable  at  conmiQtl 
law,  or  whether  she  was  entitled  to  no  relief  against  t 
purchaser,  it  seemed  clear,  that,  unless  in  the  case  of  ft 
legal  jointure  a  purchaser  could  call  for  the  title  to  die 
jointure  lands,  or  require  a  fine,  he  could  not  do  so  in  the 
case  of  an  equitable  jointure,  where  the  wife  was  adult  It 
the  time  of  the  marriage  ;  for  there  could  be  no  doubt  bot 
that  equity  would  act  in  strict  analogy  to  legal  jointures. 

Since  the  publication  of  the  first  edition,  the  author  hu 
met  with  Maunsfield's  case,  which  was  adjudged  ill  A^ 
128th  of  Eliz.  (x).  There  a  jointure  was  conveyed  to  4e 
wife  before  the  coverture,  and  during  the  coverture  ft^ 
husband  purchased  other  lands,  and  aliened  themagiain,  aiii 
died :  the  land  which  the  wife  had  in  jointure  was  evicttd» 
and  the  wife  had  dower  of  the  lands  which  were  pff- 
(^hased,  and  aliened  by  the  husband  at  the  time  when  she 
was  barred  of  her  action  of  dower.     This  case  expressly 

(«)  Harg.  n.  8  to  Co.  Litt.  33  a,  before  the  puUication  of  Sir  Bd«ii4 
stated  from  a  MS.  commentary  on  Coke's  Commentary.  See  SimpiOB 
Litt.  supposed  to  have  been  written     v.  Gutteridge,  1  Madd.  609. 

decidied 


A  PURCHASER   MAT   REQUHIE.  319 

decided  the  point  before  discussed,  as  to  a  legal  jointure  ; 
and  equity  must,  in  this  respect,  follow  the  law. 

It  is  not  necessary  that  a  wife  should  previously  to  mar-  • 

riage  be  a  party  to  the  deed  securing  her  jointure,  but 

there  is  no  decision  to  prove  that  a  jointure  can  be  made 

Upon  a  wife  before  marriage  without  the  privity  of  herself, 

or  if  under  age  of  her  guardian,  which  will  bind  her(^).' 

There  have  been  different  opinions  upon  this  question, 

but  if  a  wife  could  be  barred  without  her  privity,  a  man 

ihight  in  every  case  secretly  bar  his  wife  of  dower  by  a 

mere  nominal  jointure.     The  statute  does  not  authorize 

Aick  a  fraud ;  and  it  would  lead  to  great  inconvenience  to 

refer  it  to  a  jury  to  inquire  whether  a  jointure  made  without 

the  wife's  privity  was  fraudulent  or  not.      The  power 

w^ich  the  statute  reserves  to  a  woman  to  elect  her  dower 

where  a  jointure  is  made  after  marriage,  unless  by  act  of 

parliament,  appears  to  proceed  on  the  ground  that  she  is' 

dniing  the  coverture  incapable  of  consenting  to  the  jointure 

irimoutthe  aid  of  parliament;  and  seems  to  prove  that  the 

legislature  could  not  intend  to  bind  her  by  a  jointure  made 

^out  her  privity,  when  she  was  competent  to  consent 

uher  consent  was  not  necessary,  it  would  be  unimportant 

tbefiier  the  jointure  was  made  by  her  husband  before  or 

^&er  marriage.     At  the  common  law,  a  jointure  before 

BUiniage  was  not  a  bar  of  dower  for  two  reasons,  i .  be- 

CQUe  the  Woman  had  no  title  of  dower  at  the  time  of  the 

>ccq)tance  of  the  satisfaction  :  2.  because  no  collateral 

^Btufitclion  can  bar  any  right  or  titie  of  any  inheritance  or 

fBeooId.  Coke  explains  the  origin  of  jointures  thus :  Be- 

^  the  miaking  of  the  statute  of  uses,  the  greatest  part 

<"  tae  land  in  England  was  conveyed  to  uses,  and  as  a 

^  was  not  dowable  of  uses,  her  father  or  friends  upon 

^  nutrriage  procured  the  husband  to  take  an  estate  from 

(|)  Id  Jordan  v.  SaYage,  2  £q.     for  her  jointareby  tfaeWticleB;  ^we 
^Ak.  101,  tbe  widow  took  pos-     2  Eden,  CQ. 
^*ffion  of  the  laodg  limited  to  her 
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his  feoffees,  or  others  seised  to  his  use,  to  him  and  to 
his  wife  before  or  after  marriage  for  their  lives  or  in  tail, 
for  a  competcfit  provision  far  the  wife  after  the  husband's 
death.    Then  came  the  statute  of  uses,  by  the  operation 
of  which,  if  further  provision  had  not  been  made,  the 
wives  would  have  as  well  their  dowers  as  their  jointures, 
and  for  this  reason  the  branches  concerning  jointures  were 
added  to  the  statute  (y).     In  a  passage  where  Coke  says, 
that  if  a  jointure  is  made  to  a  woman  before  marriage 
the  wife  cannot  wave  it,  he  refers  to  an  authority  in 
which  the  jointure  was  made  in  performance  of  cove- 
nants  (z).     It  is  evident  that  Coke  considered  that  her 
assent  was  requisite  to  a  jointure  made  before  marriage. 
Gilbert  was  of  the  same  opinion.  In  his  Uses  (a),  he  8ay% 
if  a  jointure  be  made  before  marriage,  she  is  sole,  mn/ or 
such  under  fw  man's  power ;  if  after  marriage  she  take  t 
jointure  in  satisfaibtion  of  a  dower,  she  may  wave  it  after 
coverture.    But  whatever  may  be  the  law  on  this  poin^  no 
jointure  is  ever  made  without  the  wife's  privity.  No  case  has 
occurred  since  the  statute  of  Hen.  VIII.  of  a  jointure  made 
without  the  wife's  privity,  and  not  afterwards  accepted  hf 
her.     Of  course,  therefore,  no  distinction  ever  existed  in 
practice  between  such  cases,  and  cases  where  the  ¥rife  being 
adult  consented  to  the  provision.     The  provision  in  ead 
case,  that  is,  whether  made  with  or  without  her  consol; 
equally  proceeds  from  the  husband,  and  is  equalfy  sup- 
ported by  the  same  consideration ;  viz.  marriage.    If  Ae 
jointure,  made  with  the  wife  s  privity  before  marriage,  doei 
not  preclude  her  from  claiming  dower  out  of  her  husbind'i 
other  estates,  if  she  be  evicted  from  her  jointure,  under  the 
provision  in  the  statute,  of  course  the  same  rule  must  pi^ 
vail  in  equity.    Clearly,  equity  could  not,  on  flie  groaadoi 
implied  contract,  or  of  the  wife's  right  to  investigate  the  tide 
to  the  jointure  lands,  restrain  her  from  claiming  her  dower 
out  of  her  husband's  other  estates.   No  such  equityliss  eter 

(^)  4  Rep.  1  b,  9 1.  (z)  lb.  3.  (a)  Page  152. 

beei 
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leen  administered.  It  is  admitted,  that  jointures  made  widi 
be  wife's  privity  are  only  a  bar  by  force  of  the  statute, 
ut  the  bar  does  not  extend  to  die  excepted  case  of  an 
viction  of  the  dower ;  and  to  raise  a  case  of  equity  against 

woman  claiming  the  benefit  of  the  exception,  it  would 
e  neoeasary  to  prove  an  express  contract  by  her  re- 
inquishing  such  benefit 

Hie  author's  present  impression  therefore  is,  that  where 
B  eatate  would  be  subject  to  the  dower  of  the  vendor  s 
rifei  if  she  were  not  barred  by  a  jointure,  whether  legal 
t  equitable,  the  vendor  must  either  procure  his  wife  to 
pfy  a  fine  of  the  estate  at  his  own  expense,  or  must  pro- 
jnee  a  saturfactory  tide  to  the  jointure  lands.  And  tibis 
^  no  more  than  is  constanUy  required  where  an  estate  has 
^en  taken  in  exchange.  The  vendor  is  compelled  to 
^poduce  die  title  not  only  to  the  estate  sold,  but  also  to 
be  estate  given  by  him  in  exchange.  The  same  principle 
^ppliea  to  the  case  under  consideration. 


Equity  appears  to  consider  any  provision,  however  in- 
oqnate^  or  precarious  it  may  be,  which  an  adult,  pre- 
Dsly  to  marriage,  accepts  in  lieu  of  dower,  a  good 
itMe  jointure  (b)  :  and  will  in  some  cases  even  imply 
ateotion  to  bar  the  wife  of  her  dower ;  thus,  where  a 
imaa  was  made  for  the  livelihood  and  maintenance  of 
life  after  her  husband's  death,  although  it  was  not  ex- 
ad  to  be  in  bar  of  dower,  yet  it  was  hold  en  to  be  a 
\  equity,  on  the  implied  intention  of  the  parties  (c). 

ildui  V.  Sivage,  Bac.  Abr.  cited  ;  reported  2  Kel.   Cha.  Ca. 

,  (B.)  5;  Charles  v.  An*  17 f  nom.  Vizod  v.  Londen.    See  2 

t  Alod.  152 ;  Williams  v.  Com.  Dig.  148 ;  Estcourt  v.  Eat- 

Vet.  juD.  545 ;  4  Bro.  C.  court,  1  Cox,  20.    See  Timiy  v. 

This  was  admitted  by  the  Tinny,  d  Atk.  S  ;  Conch  o.  Station, 

r  ths  appellants  in  Dniry  4  Ves.  jun.  301 ;  and  Garthshore 

See  5  Bro.  P.  C.  581.  v.  Chalie,  10  Ves.  juu.  20.     Sco 

id  V.  LoDgdale,  3  Atk.  8,  Sugd.  n.  (7)  to  Gilb.  on  Uses,  p.  332. 

Y  But 
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But  in  a  case  where  a  leasehold  estate  was  settled  before 
marriage  upon  the  intended  wife  ^^  in  recompense,  and 
bar  of  dower,  and  for  a  provision  for  her/'  and  the  hus- 
band had  no  real  estate,  it  was  held  that  the  wife^s  right 
to  thirds  was  not  barred  (d).  For,  as  the  declared  ob- 
ject was  to  bar  her  of  dower,  no  implication  could  be 
admitted,  that  she  was  to  be  barred  of  thiTds  also ;  Ae 
direction  that  the  setdement  was  for  a  provision  for  beTy 
only  expressed  the  effect  of  the  setdement,  and  c6idd  ntft 
be  deemed  evidence  of  an  intention  to  bar  her  oi  a  rigbt 
which  was  not  named. 

So,  as  infants  are  within  the  statute  of  Henry  Vin.  (e\ 
and  may  be  barred  of  dower  at  law,  they  may  in  like  man- 
ner be  barred  by  an  equitable  jointure  (/). 

But  an  equitable  provision  in  bar  of  dower  will  notlmd 
an  infant,  unless  it  be  as  certain  a  provision  as  her  dower. 
Therefore  a  setdement  of  an  estate  upon  an  infimt  forfife, 
after  the  death  of  her  husband  and  any  third  penim^  wiD 
not  be  a  good  bar,  as  the  stranger  may  survive  the  wife  (^). 
So  a  provision  that  the  personal  estate  shall  go  acocvd- 
ing  to  the  custom  of  London,  in  bar  of  dower,  or  wajyffh 
vision  of  that  nature,  will  not  be  deemed  an  equitable  lur 
of  dower  to  an  infant,  on  account  of  the  uncertainty^  nd 
precariousness  of  the  provision  (Ji).  ' 

Supposing  an  equitable  jointure  to  be  merely  chaiged  ob 
stock  vested  in  trustees,  and  the  wife  to  have  been  marrki 
under  age,  there  seems  reason  to  contend,  that  if  the  fid 
should  be  wasted  by  the  trustees,  equity  would  notieiMB 

(rf)  Creswell  v.  Byron,   3  Bro.  (/)  See  the  cases,  mft,  ii.|R 

C.  C.  3G2.    See  Pickering  v.  Lord  (g)  Caratbers  v.  Canitfaei%  ^ 

Stamford,  3  Ves.  Jun.  332.  Bro.  C.  C.  500, 

(0  Dniry  v.  Drury,  or,  Earl  of  (A)  Smith  v.  Smith,  5  Vei. j» 

Bucks  V.  Drury,  5  Bro.  P.  C  570 ;  189. 
4  Bro.  C.  C.  506,  n. ;  Wilraot,  177- 

the 
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die  wife  firom  proceeding  for  her  dower ;  and  in  that  case 
a  purchaser  would  certainly  be  entitled  to  a  fine  (I). 

In  Caruthers  t;.  Caruthers  (i),  Lord  Alvanley,  then  Mas- 
ter of  the  Rolls,  addressing  himself  to  what  was  and  what 
was  not  an  equitable  bar  of  dower  to  an  infant,  put  the  case 
i^  a  charge  in  bar  of  dower  made  upon  an  estate  with  a  bad 
ii/Sfif  and  held  that  it  would  be  no  bar.  Therefore,  whatever 
opinion  may  be  entertained  on  the  general  question,  a  pui^ 
'fibafler  must  be  satisfied  of  the  title  to  the  lands  upon  which 
Ae  aqoitaUe  jointure  of  a  feme  covert  married  under  age 
iicbiirged.  And  where  the  settlement  rests  in  covenant, 
Ae  purchaser  should  not  complete  his  contract  until  the 
coreoant  be  actually  performed ;  for  an  alienation  by  the 
hniband  of  the  fund  out  of  which  the  jointure  is  to  arise, 
will  be  deemed  an  eviction  of  the  fund,  and  consequently 
die  mfe  witt  be  let  in  for  her  dower  (J). 

It  appears  firom  some  manuscript  opinions,  that  Mr. 
Fwme  frequently  advised  a  purchaser  to  take  a  fine  from 
a  Tgndor  and  his  wife,  although  she  was  legally  barred  of 
Im  dower  by  settlement.  To  use  his  own  words  in  an 
opinicm :  ''  It  may  not  be  improper  to  have  a  fine  from 
Ml"*  ff*  snd  his  wife,  notwithstanding  she  is  barred  of 
dower  by  settlement  I  frequently  advise  such  a  step  to 
pmerve  the  purchaser  at  any  time  from  the  difficulty  of 
pronagy  or  coming  at  such  settlement ;  but  as  the  fine  is 

not  necessary,  it  must  of  course  be  at  the  purchaser's  own 

Hqpoiae,  if  he  chooses  to  have  if 
In  the  case  of  Pope  v.  Simpson  (iSr),  Lord  Rosdyn  appears 

tohave  held,  that  persons  purchasing  from  the  assignees  of 

{fi  4  Bro.  C.  C.  500.    See  5  Ves.         (j)  ^"^ry  f^-  Drury/*  Bro.  C.C. 
K  tOS.  500,  n. 

(k)  5  Ves.  jon.  145. 

(I)  Him  point  does  not  appear  to  be  decided  either  by  Drury  v.  Drury  * 
ir  WaUams  v.  Chitty. 

r  2  a  bankrupt, 
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a  bankrupt,  have  no  right  to  expect  more,  than  that  the 
assignees  should  deliver  over  such  tide  as  the  bankrupt 
had.  This  decision,  however,  was  opposed  by  prior 
cases  (/),  and  the  general  rules  of  equity ;  and  in  a  late 
case  Lord  Eldon  expressly  denied  the  doctrine  advanced 
by  Lord  Rosslyn  (m)  ;  and  the  late  Master  of  the  Rolls 
since  actually  decided,  that  assignees  stand  in  the  sitauttiaa 
of  ordinary  vendors  («). 

But  in  a  case  (p)  where  assignees,  having  a  defective 
tide,  put  it  up  to  sale,  and  one  of  the  conditions  stated, 
that  the  purchaser  should  have  an  assignment  of  4fae 
bankrupt's  interest  to  one  moiety  of  the  estate,  tcndSer  iftdk 
title  as  he  lately  held  the  samey  an  abstract  of  which  migfat 
be  seen  at  a  place  named  in  the  conditions,  the  Vice- 
Chancellor  stated,  that  a  vendor,  if  he  thinks  fit,  may  sti- 
pulate for  the  sale  of  an  estate  with  such  title  onlj  as  iie 
happens  to  have ;  and  he  held,  that  in  this  case  .die  ai- 
signees  sold  only  such  tide  as  they  had ;  but  as  it  wis 
stated  that  the  conditions  of  sale  Were  not  circulated  befbre 
the  sale,  the  purchaser  was  offered  an  inquiry  as  to  tku 
fact. 

Conditions  like  that  in  Freme  t;.  Wright  should  be 
looked  at  with  great  jealousy,  as  they  are  often  trqps  ibr 
the  unwary ;  and  the  Court  should  at  least  expect  the  fict 
to  be  broadly  stated,  that  the  seller  only  sells  such  title  H 
he  has,  without  warranting  the  same. 

Formerly,  where  a  vendor  claimed  under  a  modem  wil^ 
by  which  the  heir  at  law  was  disinherited,  it  was  usual  to 
require  the  will  to  be  proved  in  equity  against  the  heir  at 

(/)  Spurrier  v.- Hancock,  4  Vea.         (n)   M'Donald  o.  HaoaoOf  1^ 
jun.  667 ;  and  see  Orlebar  v.  Flet-     Ves.  jun.  277. 
cher,  1  P.Wm8.737.  (o)  Freme  v.  Wright,  4  Mi* 

(m)  White  v.  Foljambe,  11  Ves.     364.     Siee  Baxter  o.  OomOri  ' 
jun.  337 ;  and  see  18  Ves.  512.  Jac.  and  Walk.  Sf^. 

law 
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) :  -  but  this  practice  is  now  almost  wholly  discon- 
/  In  the  case  of  Colton  t;.  Wilson  (g)y  the  purchaser 
i  the  first  instance  discharged  from  his  purchase,  on 
it  of  the  will  not  being  proved  against  the  heir  at 
iqt  on  a  rehearing  he  was  compelled  to  take  the  title. 
ecree,  however,  was  made  on  the  particular  circum- 
I  of  the  case,  and  the  point  was  by  no  means  settled. 
amy  t;.  Liversidge  (r),  the  title  received  the  Master's 
tttion,  although  the  will  was  not  proved  c^inst  the 
law;  and  upon  exceptions  to  his  report  on  that 
t  .coming  on.  Lord  Kenyon,  then  Master  of  the 
Offerruled  them. 

.not  unusual  to  require  the  heir  at  law  to  join  in  the 
vice,  if  his  concurrence  can  be  easily  obtained ;  and 
ke  is  a  party  to  a  conveyance  in  any  other  character, 
tvjnmbly  made  a  conveying  party,  in  his  character 
r.at.law;  although,  in  strictness,  this  could  npt  be 
laVpon. 

ahould  even  be  thought  that  a  modem  will  must  be 
'.against  the  heir  at  law,  yet  it  seems  clear  that  equity 
not  compel  the  vendor,  at  the  suit  of  the  purchaser, 
re  the  will  per  testes.  The  objection,  therefore, 
any  construction,  could  only  be  set  up  by  a  pur- 
a  defence  to  a  specific  performance. 


rhere  is  a  serious  objection  frequently  taken  to  tides, 
itmay  not  be  improper  to  consider  in  this  place, 
objection  to  which  I  allude  is,  that  an  equitable  re- 
is  void  where  the  equitable  tenant  to  thepreecipe  has 

seFeanie'8Po8thuina,2S4.  and  see  Wakeman  v.  Duchess  of 
riaon  9.  Coppard,  2  Cox,  Rutland,  3  Ves.  jun.  233 ;  S  Bro. 
bo  the  cnstody  of  the  will.  P.  C.  145  ;  «ei  vide  Smith  r.  Hib- 
P.Wms.  190.  bard,  2  Dick.  730. 

MO.    1  Jane  1780,  MS.; 

T  3  the 


Si6  OF  THE  TITLE  WHICH 

the  legal  estate.  In  support  of  this  objection,  it  is  turged, 
that  where  die  legal  freehold  is  limited  to  one  for  life,  witii 
an  equitable  remainder  to  the  heirs  of  his  body,  the  estates 
cannot  coalesce  so  as  to  make  the  parent  tenant  in  tail,  not- 
withstanding that  he  has  the  beneficial;  and  consequendy 
the  equitable  estate  for  life  ;  and  therefore,  upon  the  same 
principle,  the  legal  tenant  for  life  cannot  be  considered  as 
seised  of  an  equitable  estate,  distinct  from  his  legal  estate, 
so  as  to  support  the  recovery  as  a  good  equitable  recoveiy. 

In  answer  to  this  argument,  it  may  be  said,  that  the  rea*- 
son  why  the  equitable  remainder  to  the  heirs  of  the  body 
cannot  coalesce  with  the  legal  estate  for  life  is,  that  flie  mle 
in  Shelley's  case  requires  both  estates  to  be  legal.  This  is  an 
imperative  rule  of  law,  which  courts  of  equity  can  no  more 
depart  from  than  they  can  alter  the  rules  of  descent 
Equity,  however,  follows  the  law ;  and  therefore,  if  boA 
estates  are  equitable,  they  will  unite  in  the  same  manner  si 
if  they  were  legal  estates*     But  as  Mr.  Feame,  with  lui 
usual  ability,  observes,  when  both  the  estates  are  not  kgtd, 
the  application  of  a  legal  construction^  or  operation  of  t 
rule  of  law  J  which  must  equally  affect  both^  seems  to  be 
excluded  by  one  of  the  objects  of  that  construction  BOt 
being  a  subject  of  legal  cognizance.    So  when  both  ne 
7wt  equitable  estates,  dieir  combination  seems  to  be  out  of 
the  reach  of  an  equitable  construction  to  which  one  of  tk 
estates  is  not  adapted  (s). 

Now  this  difficulty  does  not  occur  in  the  principal  caff. 
The  equitable  estate  tail  has  no  existence  in  contemplatioD 
of  law,  but  depends  wholly  on  the  rules  of  equity  for  ib 
support.  And  therefore  there  is  no  rule  of  law  which  saj^ 
that  the  recovery  shall  be  void.  Equity,  with  respect  to 
equitable  recoveries,  adheres  as  nearly  as  may  be  to  Ae 
mode  of  barring  entails  prescribed  by  the  law.    In  ^ 

{s)  Cont.  RemalDders,  p.  7S,  5th  edit. 

instance 
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ipgtunce  the  analogy  is  strictly  preserved,  for  the  tenant  to 
the  prmnjK  has  the  equitable  estate  of  freehold.  And  if  a 
XWUtof  equity  were  to  hold  a  recovery  bad,  on  the  ground 
li  the  equitable  tenant  to  the  pracipe  having  the  legal 
»tate»  it  would  only  make  another  deed  necessary.  The 
mint  for  life  would  convey  to  a  third  person  in  trust  for 
liimseif,  before  he  made  a  tenant  to  the  pracipey  and  by  this 
limple  expedient  vanquish  the  objection. 

In  a  manuscript  opinion,  given  by  Mr.  Feame^  on  this 
xnnt,  in  which  he  held  the  recovery  to  be  good,  although 
he  equitable  tenant  to  the  pracipe  had  the  legal  estate,  he 
bit  adverts  to  the  analogy  preserved  between  legal  and 
Mfoitable  recoveries,  and  then  proceeds  thus :  '^  The  prin- 
ifiit  applies  with  no  less  force,  where  we  suppose  the 
nnant  lor  life  to  be  of  the  legal  ertatCj  for  his  oum  benefit. 
Poc&endie  equitable  interest  is  involved  in  the  legal;  and 
af  consequence  all  that  is  required  by  the  said  rule  of  ana- 
iogjtis  had  in  his  concurrence^  viz.  the  concurrence, of  the 
paraon  entitled  to  the  beneficial  interest  or  pernancy  of  the 
w?ffits  of  the  immediate  estate  of  freehold.  If  the  con- 
gnience  of  a  person  entitled  to  the  mere  beneficial  interest 
of  freehold  will  answer  the  rule  of  analogy  to  the  requi^te 
Bulent  for  barring  equitable  estates  tail  and  remainders^  can 
dMse  be  a  doubt  in  regard  to  the  competency  of  the  per- 
M»  entitled  not  merely  to  that  degree  of  interest ^  but  to  a 
Mt^rtkending  greater  estate,  adequate  even  to  the  pur- 
pose of  barring  legal  estates  and  remainders  ?  The  analogy 
mppoweB  that  a  recovery  by  an  equitable  tenant  in  tail  will 
bar  die  equitable  estate  tail  and  remainders,  and  reversion, 
Bven  where,  if  the  estate  tail  and  remainders  had  been 
hgalf  such  recovery  toould  not  have  barred  them  for  want  of 
a  legal  tenant  to  the  prcecipe ;  because  that  analogy  in  the 
one  case  substitutes  an  equitable  tenant  in  the  place  of  a 
Iryo/  one  in  the  other.    Now,  can  the  same  rule  of  analogy 

a 

y  4  ever 
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ever  deny  to  a  recovery  by  a  tenant  in  tail  of  an  efuitabk 
estate  the  same  effect  in  barring  his  estate  tail  and  the 
subsequent  equitable  remainders  and  reversion,  as  it  mmU 
have  had  if  aHlhose  estates  had  been  kgal?  Such  a  doc- 
trine would  be  outrunning  the  analogy,  and  the  veiy 
ground  for  its  adoption,  in  disabling  those  very  penoni 
from  barring  equitable  estates  tail  and  remainder^  who 
might  have  barred  them  if  they  had  been  l^al^  instead  of 
equitable.  This  would  scarcely  be  reconcileable  with  the 
well-known  maxim  of  '^  cequitas  sequitur  legem.^ 

If  the  objection  cannot  be  supported  upon  princiide, 
much  less  can  it  be  sustained  upon  authority.     On  the  one 
hand,  it  has  never  been  said  that  such  a  recoveiy  is  void, 
except  in  the  case  of  Shapland  t;.  Smith  (/),  wbere  Lend 
Thurlow  is  made  to  say,  that  Christopher  had  only  an 
equitable  estate  for  life,  and  the  subsequent  estate  being 
executed,  he  had  an  equitable  estate  for  life,  and  a  kg^ 
remainder  in  taU^  which  could  not  unite ;  and  of  comse 
there  could  not  be  a  good  tenant  to  the  pracq)ey  and  the 
recovery  suffered  was  void ;  it  being  necessary,  in  oider 
to  make  a  good  tenant  to  the  pracq)e,  that  there  should  be 
a  legal  estate  for  life,  with  a  legal  reversion  in  taH  or  la 
equitable  estate  for  life,  with  an  equitable  reversion  in  t/SL 
Upon  the  latter  dictum^  Mr.  Feame,  in  the  opinion  beftm 
referred  to,  observes,  that  he  could  not  hesitate'in  itqniliv 
it  to  the  same  inaccuracy  or  misapprehension  of  the  reporter 
to  which  other  unwarrantable  positions  in  the  same  cue 
must,  as  he  conceived,  be  ascribed.  That  case  came  befoe 
the  Court  in  consequence  of  his  opinion,  taken  by  die  in- 
tended purchaser,  in  which  he  had  objected  to  the  titk  oi 
the  ground  of  Shapland's  taki9g  only  an  equitable  estaUbf 
life,  and  the  limitation  to  the  heirs  of  his  body  operatiog  tf 
a  contingent  kgal  remainder  to  such  heirs ;  the  equitabk 

(0  1  Bro.  C.  C.  78. 
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ffd  estates  being  incapable  of  that  union  which  was 
ite  to  vest  the  latter  at  all  in  him^  or  give  him  an 
'ml  of  any  kind.  Baron  Eyre  inclined  against  the 
on ;  but  on  a  rehearing  Lord  Thurlow  admitted  it, 
e  insufficiency  of  the  recovery  depended,  as  he 
'.)  understood,  not  on  the  want  of  a  good  tenant  to 
wape,  but  the  want  of  an  estate  tail  in  Shdpland. 
le  report  accordingly  in  the  margin  states!,  that  it  was 
tMtaU  tail  in  C.  S.  though  the  report  itself  makes  the 
eDor'  speak  of  it  as  a  l^al  remainder  in  tail  in  him. 
same  concludes  by  saying,  that  ^'  therefore  he  could 
aort  of  stress  on  any  vague  expressions  in  such  a 
"  And  indeed  it  seems  clear,  that  the  ground  of 
Hiiirlow's  judgment  was,  the  impossibility  of  the 
f  uniting,  the  one  being  equitable,  and  the  other 
•^iitti  that  his  observations  on  legal  and  equitable 
iSm  are  mistated  in  the  report  A  slight  emenda- 
01  make  the  sentence,  which  refers  to  this  doctrine, 
L  It  may  be  read  thus  :  ^*  It  being  necessary,  in 
to  make  a  good  tenant  to  the  pracipe^  that  there 
be  a  legal  estate  for  life,  where  there  is  [instead  of 
i  l^al  reversion  in  tail ;  or  an  equitable  estate  for 
iere  there  is  [instead  of  with]  an  equitable  reversion 
*  And  this  sentence,  as  corrected,  by  no  means 
f  that  a  legal  tenant  for  life,  for  his  own  benefit,  has 
equitable  estate  for  life,  sufficient  to  support  an 
Me  recovery. 

len  we  remove  this  dictum  of  Lord  Thurlow,  as  it 
in-  the  report,  there  is  no  authority  in  the  books  in 
rt  of  the  objection.  But,  on  the  other  hand,  we  have 
khranley's  authority,  that  where  the  equitable  tenant 
>  has  also  the  legal  estate  for  life,  that  is  no  objec- 
i  the  recovery.  And  this  observation  was  not  lightly 
for  his  Lordship  repeated  it  in  the  course  of  his 

judgment 
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judgment  (u).  And  indeed  the  very  point  appears  to  have 
been  decided  in  the  1 6th  year  of  Charles  II.  in  a  case 
where  a  man  was  legal  tenant  for  life  by  conveyance ; 
and  afterwards  the  reversioner  and  ancestor  covenanted, 
in  consideration  of  blood,  to  settle  the  estate  on  him  in 
tail ;  so  that  in  equity  he  had  a  trust  in  tail  in  the. estate. 
And  the  Court  confirmed  a  recovery  suffered  by  him 
although  at  the  time  of  suffering  it  he  was  but  tenant  for 
life  in  law ;  and  this  although  it  was  objected  that  he  ought 
first  to  hnve  exhibited  his  bill,  and  have  had  his  estate  dt- 
creed  to  him  in  tail  according  to  the  articles  (w). 

But,  even  admitting  this  objection,  it  cannot  be  ex- 
tended to  a  case  where  the  equitable  tenant  for  life,  who 
makes  the  tenant  to  thepracipCy  is  legal  tesxuA  in  fee 
The  estates  are  perfectly  distinct  He  is  not  l^al  and 
equitable  tenant  for  life,  but  tenant  in  fee  of  the  1^ 
estate,  and  tenant  for  life  of  the  equitable  interest  («r). 


V.  It  so  often  becomes  necessary  to  consider  in  wht 
cases  an  uninterrupted  possession  creates  a  title,  that  the 
introduction  of  a  few  general  observations  on  the  opem* 
tion  of  the  statutes  of  limitations,  may  not  be  deemed  im- 
pertinent (I). 

(]i)  Philips  V.  BrjdgOB,  3  Vea.      ISO;  1  Cha.  Ca.  40. 
jun.  126.  12S.  (j)  Marwood  v.  Turner,  3  '• 

(0)  Goodrick  V.  Brown,  2  Freem.     Wins.  171. 

(1)  By  the  21  Jac  I.  c.  16,  s.  1,  2.  it  was  enacted  that  all  wi|li  * 
fbrmedon  in  descender,  formedon  in  remainder,  and  formedon  in  revcrtf 
of  any  manorSi  lands,  tenements  or  other  hereditaments  whatsotvtti* 
any  time  hereafter,  to  be  sued  or  brought  by  occasion  or  means  of  t^f 
title  or  cause  hereafter  hq>pening,  shall  be  sued  and  taken  within  t«W 
years  next  after  the  title  and  cause  of  action  first  descended  or  fidkSy  *^ 
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•  Then  the  statutes  of  limitations  operate  by  way  of 
to  the  remedy  J  and  not,  like  the  statute  of  fines,  as  a 
to  the  right  (^y).  Therefore,  although  a  person  is 
led  of  one  remedy,  yet  he  may  pursue  any  other  remedy 
ch  may  afterwards  accrue  to  him.  TboSj  where  a  te- 
t  in  tail  discontinued  for  three  lives,  and  the  issue  in 
was  barred  of  his  formedon  by  the  21  Jac.  I.  (z) ;  after- 
da  by  the  death  of  the  three  tenants  for  life,  a  right 
ntay  accrued  to  the  issue,  who  entered,  and  his  entry 
lield  lavrful  (a). 

.  It  has  frequently  been  thought  that  the  rights  of  in- 
8|  femes  coverts,  persons  in  prison,  and  beyond  sea,  are 
dd  by  the  act  of  32  Hen.  VIII.  (b) ;  but  on  examination 
iD  appear,  that  the  savings  extended  only  to  persons 

1)' See  Beckford  v.  Wade,  17  2  Salk.  422;  Com.  124;  1  Bro. 

I  JUL  ST*  ^»  C»  53. 

)  Cfc.  10.  ib)  Ch.  2. 
}  JEIont  V.  Bourne,  Lutw.  781; 

>  time  after  the  said  twenty  years ;  and  that  no  person  or  persons 
li  at  any  time  hereafter,  make  any  entry  into  any  lands,  tenements 
Keditaments,  but  within  twenty  years  next  after  his  or  their  right  or 
vkich  shall  hereafter  first  descend  or  accrue  to  the  same ;  and  in 
dt  thereof,  such  person  so  not  entering,  and  their  heirs,  shall  be 
ilj  excluded  and  disabled  from  such  entry  after  to  be  made,  any 
nerlaw  or  statute  to  the  contrary  notwithstanding.  Provided  never- 
Uvy  that  if  any  person  or  persons,  that  is  or  shall  be  entitled  to  such 
tor  writs,  or  that  hath  or  shall  have  such  right  or  title  of  entry,  be 
hin  be  at  the  time  of  the  said  right  or  title,  first  descended,  accrued, 
IS  or  fidlen,  within  the  age  of  one-and-twenty  years,  feme  coverts,  non 
npoi  mentis,  imprisoned  or  beyond  the  seas,  that  then  such  person  and 
lOBs,  and  his  and  their  heir  and  heirs,  shall  or  may,  notwithstanding 
ittid  twenty  years  be  expired,  bring  his  action,  or  make  his  entiy,  as 
'■i|^  have  done  before  this  act,  so  as  such  person  and  persons,  or 
tor  thdr  heir  and  heirs,  shall  within  ten  years  next  after  his  and  their 
I  ige,  diseovertnre,  coming  of  sound  mind,  enlargement  out  of  prison, 
cwoiog  into  this  realm,  or  death,  take  benefit  of,  and  sue  forth  the 
IB^  and  at  no  time  after  the  said  ten  years. 

who 
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who  laboured  under  any  of  those  disabilites  at  the  tiine  the 
statute  was  made  (c),  (I). 

3.  The  saving  clause  in  the  act  of  James  (II)  only  ex-. 
tends  to  the  persons  on  whom  the  right  Jirst  descends ; 
and  therefore,  when  the  time  once  begins  to  run,  no- 
thing can  stop  it  {d).  So  that  on  the  death  of  a  person, 
in  whose  life  the  time  first  began  to  run,  his  heir  must 
enter  within  the  residue  of  the  ten  years,  although  he 
laboured  under  a  disability  at  the  death  of  his  ancestor. 

In  the  late  case  of  Cotterell  v.  Dutton  (^),  a  tenant  in 
tail  died,  leaving  the  issue  in  tail  a  feme  covert ;  who  died 
under  coverture  and  left  issue  two  sons  both  infiutB,  the 
eldest  attained  twenty-one  and  died  without  issuCi  leaving 
his  brother  under  age,  who  did  not  sue  forth  his  writ  cf 
formedon  within  ten  years  after  he  attained  twenty-one^ 
and  more  than  twenty  years  had  elapsed  after  the  rigkt 
had  first  descended.     It  was  held  that  he  was  barred  ij 
the  statute.     The  ground  of  this  decision  was,  that  tlie 
time  began  to  run  against  the  eldest  son  when  he  at- 
tained twenty-one,  and  no  subsequent  disability  couM 
stop  it ;  therefore  he  and  his  heirs  had  only  ten  years  finoB 
his  attainment  of  tw9nty-one.  This  case  overruled  a  notioa 
which  had  been  entertained  by  some,  that  issue  in  tiO 
have  distinct  and  successive  rights  under  the  statnt^ 
and  were  not  to  be  barred  like  the  heirs  of  kit-msx^ 

'    (c)  See  Bro.  Reading,  p.  60.  Cotterell  v.  Dutton,  4  Taunt  SSS* 

(cf )  Doe  V.  Jones,  4  T.  Rep.  300 ;         (e)  4  Taunt.  826. 


(I)  In  even  the  last  edition  of  Bacon's  Abridgment,  it  is  stated  gn^ 
rally,  that  the  act  of  52  Hen.  VIII.  hath  the  usual  saving  for  infiuiti|&iN> 
coverts,  persons  in  prison,  and  beyond  the  sea. 

(II)  Notc^  Dublin,  or  any  other  place  in  Ireland,  is  a  place  witbipd>* 
meaning  of  the  saving  of  the  rights  of  persons  beyond  the  seas.  Aooo* 
I  Show.  90. 

estates* 
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i;  .  This,  however,  was  decided  otherwise.  Mr. 
•Heath  said,  that  there  was  no  such  difference  be* 
the  issue  in  tail  and  other  heirs,  as  was  supposed : 
on  in  the  descender  was  expressly  mentioned  in 
t  clause  of  the  statute. 

ie:case  of  a  fine,  it  was  formerly  thought,  that  if  a 
#died  under  a  disability,  his  heir  was  excepted  out 
rtatute  of  fines,  by  the  proviso  (/) ;  although  the 
yhas  been  determined  by  a  modem  case  (^).. In 
tnte  of  James,  the  legislature  being  aware  of  iiuB 
npressly  provided  for  the  death  of:  the  person,  to 
Ihe^rst  right  should  descend;-  and,  therefore, 
a  person,  to  whom  the  right  first  descended,  dies 
I  disability,  his  heir  must  enter  within  ten  years  after 
ilh(A). 

bfir  Joaae  of  Doe  v.  Jesson  (0>  the  person  upon  whom 
|iit*  first  descended  was  presumed  to  have  died  in 
under  a  disability,  leaving  his  heir  also  under;  a 
\bf.  The  disability  ceased  in.i792,.but  the  eject- 
ras  not  brought  till  1 804 ;  more  than  twenty  years 
apsed  since  the  death  of  the  person  last  seised, 
ore  than  ten  years  had  elapsed  after  the  cesser 
disability  of  the  plaintiff;  and  the  Court  deter- 
ilbat  the  ejectment  was  out  of  time.  Lord  Ellen- 
jk  held  that  the  person  through  whom  the  lessor  of 
intiff  claimed,  being  imder  a  disability  at  his  father's 
when  his  title  first  accrued,  and  dying  under  that 
i^,  the  proviso  in  the  second  clause  of  the  statute, 
>  resort  is  to  be  had  to  it  to  extend  the  period  for 
1^  an  entrv  beyond  the  twenty  years),  required  the 

lee  Cruise  on  Fines,  258,  (A)  See  Jenkins,  4  Cent  pi.  07; 
ctMs  there  cited.  Doe  v.  Jesson,  6  East,  SO. 

illoo  V,  Leman,  2  H.  Black.        (t)  6  East,  80. 

lessor 
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lessor  of  the  plaintiff,  as  heir  to  her  brother,  to  make  her 
entry  within  ten  years  after  his  death.  The  word  death  in 
that  clause  must  mean  and  refer  to  the  death  of  the  perwn 
to  whom  the  right  Jirst  accrued^  and  whose  heir  the  claimant 
is,  and  the  statute  meant  that  the  heir  of  every  person,  to 
which  person  a  right  of  entry  had  accrued  during  any  of 
ibe  disabilities  there  stated,  should  have  ten  years  from 
the  death  of  his  ancestor,  to  whom  the  right  first  accrued 
during  liie  period  of  disability,  and  who  died  under  sudi 
disability,  (notwithstanding  the  twenty  years  firom  die  fiiat 
accruing  of  the  title  to  the  ancestor  should  have  befim 
expired).  Mr.  Justice  Lawrence  also  gave  hu  opioioii 
diat  the  ten  years  to  the  heir  run  from  the  death  of  die 
party  dying  under  the  disability. 

It  will  appear  that  it  was  not  necessary  for  the  CSoart  to 
decide  from  what  period  the  ten  years  should  ran ;  ftr 
more  diat  ten  years  had  elapsed  from  the  lime  the  heir  wlio 
brought  the  ejectment  attained  twenty-one,  when  her  dis- 
ability ceased.     In  the  late  case  of  Cotterell  t;.  Dutt(m(l)^ 
where  this  doctrine  was  stated,  the  Court  wras  of  opiiiioo . 
diat  the  heir  has  ten  years  after  the  disability  ceases^  ao( 
from  the  death  of  the  ancestor  who  died  under  a  disability* 
^  The  ten  years  do  not  run  at  all  while  there  is  a  coatiim* 
anoe  of  disabilities.^    This  certainly  appears  to  be  the  triK 
construction  of  the  statute,  and  it  is  the  constructioairiBck 
has  TBvariably  been  adopted  in  practice. 

It  seems  that  where  no  account  can  be  given  of  a  poioi 
wiAin  the  exceptions  in  the  act,  he  will  be  presumed  to  be 
dead  at  the  expiration  of  seven  years  from  the  last  noca^ 
^f  him(/). 

The  disability  of  one  coparcener  will  not  preserve  tk 
tide  of  die  odier,  who  must  enter  within  twenty  years  afltf 

(k)  4  Taunt.  S26.  (/)  Doe  v.  Jesson,  tfUn^* 

the 
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tcde  accrues,  although  during  the  whole  time  her  co- 
ener  laboured  under  a  disability  (m). 
It  is  generally  conceived,  that  a  possession  for  sixty 
I  creates  a  good  tide  against  all  the  world.    Thus. 
|e  Jenkins  [n)  lays  it  down,  without  qualification, 
Kt  a  peaceable  possession  for  sixty  years  makes  a  right ; 
H  lac.  L  c.  16,  takes  away  the  entry  and  assise; 
Ec&  VIII.  takes  away  the  writ  of  right  and  the  forme- 
^  So  Bfr«  Justice  Blackstone  says  (o),  '^  that  the  pos- 
im  of  lands  in  fee-simple  and  uninterruptedly  for  sixty 
1^18  at  present  a  sufficient  title  against  all  the  world, 
maaiot  be  impeached  by  any  dormant  daim  wh^tso- 
.*    This,  however,  Mr.  Christian  remarks,  in  a  note 
le  above  passage,  is  far  from  being  universally  true ; 
■t  vniiiterrupted  possession  for  sixty  years  wiU  not 
te  m  tide,  where  the  claimant  or  demandant  had  no 
ttocnter  within  that  time ;  as  where  an  estate  in  tail, 
iStf  m  for  years,  continues  above  sixty  years,  stafll  the 
Honer  may  enter  and  recover  ihe  estate. 
aduqisthis  remark  is  not  sufficientiy  pointed.    Bladc- 
•  Mrtainly  did  not  mean,  ibat  the  lawful  possessioa, 
Bg  mxty  years,  of  a  tenant  in  tail,  for  life,  or  for  years. 
Id.  operate  as  a  bar  to  the  reversioner's  tide,  but  he 
dad  to  a  dear  adverse  possession  for  sixty  years. 
fatter,  even  in  this  light,  his  position  admits  of  ^ex- 
tions.    It  is  possible  tiiat  an  estate  may  be  enjoyed 
■ndy.&r  hundreds  of  yeavs,  aad  may  at  last  be  re- 
■ed  hf  a  remainder-man.    Fot  instance,  suppose  «n 
te  to  be  limited  to  one  in  tml,  widi  remainder  over  le 
Amt  in  fse,  md  the  tenant  in  tail  to  be  barred  of  his 
le^  by  the  statutes  of  limitations,  it  is  evident,  that, 

1)  ftoe-v.  Rowkton,  2  Taunt        (n)  1  Cent.  pL  49. 

(0)  3  Comnou  196. 

as 
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as  his  estate  subsists,  the  reniainder-man^s  right  of  entry 
cannot  take  place  until  the  failure  of  issue  of  the  tenant  in 
tail,  which  may  not  happen  for  an  immense  number  of 
years. 

This  doctrine  is  illustrated  by  the  great  case  of  Taylor 
V.  Horde  (j9),  where  an  estate  was  settled  on  several  pe^ 
sons  successively  in  tail ;  remainder  to  ^  in  fee ;  and  one 
of  the  remainder-men  in  tail,  being  out  of  possesrion, 
brought  an  ejectment,  which  was  held  to  be  barred  by  the 
statute  of  limitations.  Afterwards  all  the  tenants  in  tail 
died  without  issue,  and  the  then  heir  at  law  of  A  brong^ 
an  ejectment,  within  twenty  years  from  the  time  his 
remainder  fell  into  possession,  and  he  recovered  Ae 
estate. 

5.  After  passing  the  act  of  32  Henry  VIII.  and  befof* 
that  of  the  21  Jac.  I.  although  a  man  had  been  out  of  poi* 
session  of  land  for  sixty  years,  yet  if  his  entry  was  not 
tolled,  he  might  enter  and  bring  any  action  of  his  offi 
possession  (jf).  Some  writers  have  thought  this  stiD  to 
be  law  (r),  but  the  rule  in  this  respect  was  altered  by  Ae 
statute  of  James;  by  which  no  person  can  now  ofer 
except  within  twenty  years  after  his  title  accrues. 

6.  The  rule  in  equity,  that  the  statute  of  limitii*^ 
does  not  bar  a  trust  estate,  holds  only  as  between  cold 
que  trust  and  trustee,  not  between  cestui  que  trust  ui 
trustee  on  one  side,  and  strangers  on  the  other ;  for  Alt 
would  be  to  make  the  statute  of  no  force  at  all,  bedM 
there  is  hardly  an  estate  of  consequence  without  suck  ft 
trust,  and  so  the  act  would  never  take  place. 

Therefore,  where  a  cestui  que  trust  and  his  lnutee<fl0 

(p)   1  Burr.  60;    5  Bro.  P.C.         (r)  S^  Wood's  Inst.  557;"* 
247 ;  Cowper,  6S9.  Christian's  note  to  3  BhcL  Ob» 

(S)  See  Beviirs  case,  4  Co.  1 1  b.      106. 

both 
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wt  of  possession  for  the  time  limitedi  the  party  in 
■ion  has  a  good  bar  against  both  (s). 
Uthough  the  statute  cannot,  as  between  the  trustee 
sstei  que  tfmst,  operate  as  a  bar  to  the  latter,  yet  the 
\  may,  in  some  cases,  be  barred  by  the  possession  of 
ttui  que  trtisty  or  those  claiming  under  him  (/)•  A 
pic  trust  is  as  a  tenant  at  will  to  the  trustee,  and  his 
son  is  the  possession  of  the  trustee  (ti) ;  and  there- 
Bless  under  very  particular  circumstances,  time  could 
erate  as  a  bar  (jv).  Where  a  cestui  que  trust  sells  or 
•  the  estate,  and  the  vendee  or  devisee  obtains  pos- 
I  of  the  title  deeds,  and  enters,  and  does  no  act  recog- 
the  trustee's  tide,  there  is  great  reason  to  contend 
lis  is  a  disseisin  of  the  trustee,  and,  consequently, 
le  'Statute  will  operate  from  the  time  of  such  entry, 
a  a  point  which  daily  occurs  in  practice;  but  it 
ba|^>ens,  that  a  purchaser  can  be  advised  to  dis- 
mth  the  conveyance  of  a  legal  estate,  where  the 
will  appear  on  the  abstract  when  he  sells.  And 
tfaiBre  has  been  any  dealing  on  the  legal  estate,  and 
been  recendy  noticed  in  the  title  deeds  as  a  subsist- 
terest,  it  is  clear  that  a  purchaser  must  consider  it 

1^  Statutes  of  limitations  certainly  cannot  operate 
Ken  cestuis  que  trust ;  but  it  seems  that  equity,  in 

r  Lord  Hftrdwicke,  in  casu  (/)  See  Lord  Portsmouth  v.  Lord 

fa    V.    Mackworth,    Bar-  Effingham,  1  Ves.  430 ;  Harmood 

f^Cha.  445;  15  Vin.Abr.  v.Oglander,  6Ve8.jun.199;  SVes. 

4>  pi.  1 ;  and  see  Townsend  jun.  106.  See  2  Mer.  360. 

mend,    1  Bro.  C.  C.  550 ;  (u)  See  1  Ventr.  329. 

day,  3  Bro.  C.  C.  639,  n. ;  (.r)  See  3  Mod.  149;    Earl  of 

145 ;   Hercy  r.  Ballard,  4  Fomfret  r.  Lord  Windsor,  2  Ves. 

C.  409 ;  and  Harmood  v.  472 ;  Keene  v.  Deardon,  8  East, 

r,  e  Ves. jun.  199  ;  8  Ves.  248 ;  Smith  v.  King,  16  East,  283. 

S;  Hovenden  r.  Lord  An-  (.v)   See  Goodtitle  v.  Jones,  7 

2  Scho.  and  Lef.  629.  Term  Rep.  4?. 

z  analogy 
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analogy  to  the  statute,  will  hold  time  a  bar  (z) ;  and  ii 
that  equitable  rights  in  general  will,  by  the  like  analogy,  be 
affected  by  time  in  the  same  manner  as  legal  estates  (a). 

This  is  exemplified,  in  some  degree,  by  the  roles  re- 
specting an  equity  of  redemption,  which  is  a  mere  crea- 
ture of  the  court  (i). 

In  Clay  v.  Clay  (r),  Lord  Camden  laid  down  this  doc- 
trine very  clearly.     He  said,  '^  as  often  as  parliament  hai 
limited  the  time  of  actions  and  remedies,  to  a  certain  pe- 
riod, in  legal  proceedings,  the  Court  of  Chancery  adopted 
that  rule,  and  applied  it  to  similar  cases  in  equity.    For 
when  the  legislature  has  fixed  the  time  at  law,  it  would 
have  been  preposterous  for  equity  (which  by  its  own 
proper  authority  always  maintained  a  limitation)  to  coun- 
tenance laches  beyond  the  period  that  law  had  been  con- 
fined to  by  parliament.     And  therefore,  in  all  cases  where 
the  legal  right  has  been  barred  by  parliament,  the  eqni- 
tablc  right  to  the  same  thing  has  been  concluded  by  tlie 
same  bar." 

In  Beckford  v.  Wade  (d  ),  the  late  Master  of  the  RoIIs» 
in  delivering  judgment,  said,  tliat  it  is  certainly  true  that 
no  time  bars  a  direct  trust  as  between  cestui  que  trust  and 
trustee  ;  but  if  it  was  meant  to  be  asserted  that  a  court  of 
equity  allows  a  man  to  make  out  a  case  of  constructive 
trust,  at  any  distance  of  time  after  the  facts  and  circoD- 


(z)  See  Ilarmood  v,  Oglander, 
vbi  sup. 

(a)  See  1  Atk.  476  ;  and  Stack- 
house  r.  Barnston,  10  Ves.  jun. 
466 ;  Hovenden  v.  Lord  Annesley, 
2  Scho.  and  Lef.  630 ;  Lord  Egre- 
mont  V.  Hamilton,  1  Ball  and 
BeaUy,  516. 

{b)  White  V.  Ewer,  2  Ventr. 
340 ;  Peanon  v.  Pulley,  1  Cha.  Ca. 


102 ;  Jenner  v.  Tiacey,  andBekh 
r.  Harvey,  3  P.  Wins.  287,  fti 
See  a  full  note  of  this  ca»t  Af 
pendix,  No.  15. 

(c)  3  Bro.  C.  C.  639,  n. ;  Ai* 
645 ;  and  see  Ex  parte  Deirda^t 
15  Ves.  jun.  406;  MedlicoCt  ^ 
O'Donel,  1  Ball  and  Beattf,  1^ 

(rf)  17  Ves.  jun.  07-  Sea « 
Hargr.  Jur.  Exc.  p.  394. 

stancei 
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iBtices  happened  out  of  which  it  arises,  he  was  not  aware 
nt  there  was  any  ground  for  a  doctrine  so  fiettal  to  the 
xrority  of  property  as  that  would  be ;  so  far  from  it,  that 
(rt  only  in  circumstances  where  the  length  of  time  would 
mder  it  extremely  difficult  to  ascertain  the  true  state  of 
le  &cty  but  where  the  true  state  of  the  fact  is  easily  as- 
aftuned^  and  where  it  is  perfectly  clear  that  relief  would 
■igineltir  have  been  given  upon  the  ground  of  constructive 
1101^  it  is  refused  to  the  party  who,  after  long  acqui- 
eence,  comes  into  a  court  of  equity  to  seek  that  relief* 

And  it  seems  that  even  in  cases  of  fraud,  where  the  facts 
■Mlitwting  the  fraud  are  known,  where  there  is  [no  sub-* 
itmg  trust  or  continuing  influence,  the  same  principle 
in  apply  (e). 

But  whilst  the  equity  of  redemption  subsists,  the  ques<* 
on  to  whom  it  belongs  must  remain  open :  and  therefore 
lere  possession  without  title  will  not  give  any  person  a 
1^  to  redeem  (/).  The  right  belongs  to  him  who 
bdws  a  tide,  although  he  has  been  out  of  possession  up* 
vds  of  twenty  years.  This  was  so  held  by  Sir  Wil- 
am  Grant,  but  Sir  Thomas  Plumer  decided  otherwise, 
ndhis  decision  was  affirmed  in  the  House  of  Lords  (g). 

The  legal  provisions  are  so  strictly  adhered  to,  that  per- 
an*  labouring  under  any  of  the  disabilities  specified  in  the 
iMiite  of  limitations,  will  be  allowed  the  same  time  as  they 
^odd  be  entitled  to  in  the  case  of  a  legal  claim  (A). 

9.  These  observations  may  be  closed  by  observing,  that 
BIT  cases  occur  in  which  a  title  depending  on  the  statute 
f  limitations  can  be  recommended.     The  bare  receipt  of 

(4  t  Ball  and  Beatty,  166.  C.  C.  441.  Two  cases  on  this  point 

(/)  Chdmondeley  v,  Clinton,  are  now  depending,  Pimm  v.  Good- 
Mr.  173.  win,  before  Lord  Eldon,  and  Blake's 

1)  9  Jac.  and  Walk.  1, 189  n.         case  before  Lord  Manners  in  Ireland. 
9)  Ljrtton  V.   Lytton,    4  Bro.     See  2  Mer.  240. 

z  2  ren 
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rent  is  no  ouster,  for  it  is  a  contradiction  in  terms,  tha.'t  a 
man  by  wrong  should  have  my  right  (i) ;  so  the  non-pay- 
ment of  rent  is  no  ouster,  and  therefore  the  operation  of 
the  statute  must  frequently  be  prevented  by  the  existence 
of  a  lease  granted  by  the  person  whose  interest,  or  the  in- 
terest  of  persons  claiming  under  him,  is  wished  to  be 
barred.     So  (k)  there  may  be  a  case  where  the  dream' 
stance  of  concealing  a  deed  shall  prevent  the  statute  fit>0^ 
barring ;  but  then  it  must  be  a  voluntary  and  frauMew^' 
detaining ;  for  to  say  that  merely  having  an  old  deed 
one's  possession  shall  deprive  a  man  of  the  benefit  of  d 
act,  is  going  too  far,  and  would  be  a  harsh  constnictii 
of  a  statute  made  for  the  quieting  of  possessions.- 


(•)  Gilb.  Ten.  97.  See  ace. 
Goodright  v.  Jones,  Cruise  on 
Fines,  3d  edit.  2Q5 ;  Doe  v.  Dan- 
vers,  7  East,  299  ;  and  see  Orrell 
V.  Maddox,  Runnington's  Eject. 
458 ;  Saanders  v.  Lord  Annesley, 
2  Scbo.  and  Lef.  73.  See  and  con- 
sider Hovenden  v.  Lord  Annesley, 
2  See.  and  Lef.  623. 

(A)  Per  Lord  Hardwicke  in 
cahu    Llewellyn    v.     Mackworth, 


Barnard.  Rep.  Cha.  445 ;  WT 
Abr.  126,  pL  8 ; .  2  Eq.  Ca. 
579,  pi.  9;  and  see  DonMr 
Parkhurst,  3  Atk.  124.  Sea 
Snell  V.  Silcocky  5  Ves.  joo.  \ 
Bowles  V.  Stewart,  1 
and  Lefroy's  Rep.  200; 
Hopkins,  \h.  413.  Hoveodan  « 
Lord  Annesley,  2  She.  and  L^ 
607. 


BoMd  « 
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CHAPTER   VIII. 


>V  THX  TIME  ALLOWED  TO  COMPLETE  THE  CONTRACT. 


K  sales  by  private  agreement,  it  is  usual  to  fix  a  time 
V  completing  the  contract.  In  such  a  contract  the  word 
wmih  may  be  construed  either  lunar  or  calendar,  accord- 
ag  to  tjie  intention  of  the  parties,  to  be  collected  from  the 
dude  instrument  taken  together  (a).  The  time  fixed  is, 
t  law,  deemed  of  the  essence  of  the  contract  (b) ;  for  it  is 
be  duty  of  the  seller  to  be  ready  to  verify  the  abstract  on 
he  day  on  which  it  was  agreed  that  the  purchase  should 
IP  completed ;  and  if  he  have  not  the  tide  deeds  in  his 
ponession,  or  the  abstract  set  forth  a  defective  tide,  the 
pnchaser  may  resist  the  completion  of  the  contract,  and 
nq^  recover  his  deposit. 

la  a  late  case,  however  (c),  upon  a  sale  by  auction,  the 
eoiffitions  stipulated  that  the  abstract  should  be  delivered 
to  die  purchaser  within  a  fortnight j  and  should  be  returned 
ttdie  end  of  two  months ;  that  a  draft  of  the  conveyance 
Aoold  be  delivered  to  the  purchaser  within  three  mo?iths^ 
ttd  be  returned  to  the  seller  wilinnfour  months ;  and  that 
^  remainder  of  the  purchase  money  should  be  paid  on 
«  24th  day  of  June  then  next,  (which  was  five  months 
^fe  the  sale),  when  the  purchaser  should  receive  his  con- 
Wyance  duly  executed  by  all  parties  ;  to  be  prepared  by 

(*)  Lang  V.  Gale,  1  Man.  and     640,  n. 
*■**.  111.  (c)  Lang  r.  Gale,   1  Mau.  and 

(*)  Beny  o.  Young,  2  Esp.  Ca.     Selw.  111. 
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the  seller's  attorney,  at  the  expense  of  the  purchaser.    It 
was  contended  that  the  stipulation  in  regard  to  the  deli- 
very of  the  conveyance  was  not  a  condition  precedent,  and 
it  was  compared  to  the  case  of  Hall  v.  Cazenove  (J),  where 
a  charter-party  contained  a  covenant  by  the  owner,  that 
the  ship  should  sail  on  a  specified  day,  and  the  owner 
afterwards  brought  an  action  of  covenant  for  the  fireiglil, 
it  was  held  that  he  need  not  aver  that  the  ship  sailed  on 
that  day,  although  the  defendant  (the  freighter)  covenanted 
to  pay  the  freight  in  consideration  of  every  thing  above 
mentioned.     It  was  not  necessary  to  decide  the  poin^  but 
Le  Blanc,  J.  said,  that  it  was  clear  that  it  was  a  conditioD 
precedent  that  a  draft  of  the  conveyance  should  be  deli- 
vered to  the  purchaser ;  the  question  was,  whether  it  miut 
be  done  by  a  particular  day.     It  was  not  necessary,  how- 
ever, to  enter  upon  that  question ;  if  it  were,  it  mig&t 
perhaps  be  material  to  advert  to  the  rule,  that  where  a 
condition  does  not  go  to*the  whole  consideration  (e)  of  Ae 
contract,  but  to  a  part  only,  it  is  not  a  condition  precedttiL 
Bayley,  J.  was  of  the  same  opinion.     It  was  not  a  con- 
dition precedent  that  the  draft  should  be  delivered  by  a 
particular  day,  for  he  did  not  consider  the  precise  time  of 
the  delivery  as  an  essential  ingredient  in  that  conditioD 
which  was  meant  only  to  secure  a  delivery  within  a  rea- 
sonable time. 

The  general  opinion  has  always  been,  that  the  day  bd 
was  imperative  on  the  parties  at  law.  This  was  so  lud 
down  by  Lord  Kenyon,  and  has  never  been  doubted  in 
practice.  The  contrary  rule  would  lead  to  endless  diffi- 
culties. In  the  above  case,  for  example,  the  different  timtf 
appointed,  i.  for  delivery  of  the  abstract;  2.  for  Aeifr 
turn  of  it ;  3.  for  the  delivery  of  the  conveyance ;  4.  fa 
the  return  of  it;  and  5.  for  the  completion  of  the  JWT" 

{d)  4  East,  477.  (0  See  Havelock  v.  Giddc5,  10  Eait,  564w' 

chase) 
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chaM,  were  all  links  of  the  same  chain,  and  if  one  link 
were  Intiken,  the  whole  chain  wonld  be  destroyed.  If  the 
time  appointed  for  the  delivery  of  the  conveyance  was  not 
an  essential  ingredient,  but  was  meant  only  to  secure  a 
delivery  within  a  reasonable  time,  it  follows  that  the  same 
rule  must  apply  to  the  time  fixed  for  the  return  of  it,  and 
ako  to  the  time  appointed  for  the  completion  of  the  pur- 
chase. The  effect  of  this  rule  would  be,  that  the  appoint-* 
Bent  of  a  day  would  have  no  effect,  and  in  every  case  it 
must  be  referred  to  a  jury  to  consider  whether  the  act  was 
done  within  a  reasonable  time.  The  precise  contract  of 
fte  parties  would  be  avoided,  in  order  to  introduce  an 
ineertain  mle,  which  would  lead  to  endless  litigation. 
This  cannot  be  compared  to  a  case  like  Hall  v.  Cazenove. 
Tli^e  the  ship  did  sail  without  being  countermanded,  and 
fte  substance  of  the  covenant  was  considered  to  be,  that 
die  ihip  should  go  to  the  place  named  on  freight  and  re* 
loin  again,  and  if  the  freighter  sustained  any  damage  by 
Mtton  of  the  ship  not  having  sailed  on  the  particular  day, 
lie  might  recover  it  by  bringing  an  action  on  the  covenant 
Hie  covenants  in  favour  of  justice  were  not  considered  as 
dependent  on  each  other.  It  would  be  monstrous  that  the 
•hip  should  be  permitted  to  sail  to  the  place  named,  and 
nllim  again,  and  yet  not  earn  any  freight,  because  it  did 
Hot  sail  on  the  day  appointed.  So  where  covenants  go 
Oldy  to  a  part  of  the  consideration,  and  a  breach  may  be 
paid  for  in  damages,  the  defendant  has  a  remedy  on  the 
tovenant,  and  shall  not  plead  it  as  a  condition  precedent. 
If  A  covenant  with  B  to  build  a  house  for  him  according 
Id  a  certain  plan,  and  B  covenant  with  A  to  pay  for  the 
liouse  so  built,  it  is  clear,  notwithstanding  some  autho- 
rities to  the  contrary,  that  if  A  build  a  house,  although  not 
strictly  according  to  the  plan,  yet  B  must  pay  for  it,  and 
may  recover  in  a  distinct  action  against  the  builder  for 

z  4  any 
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any  damage  sustained  by  the  departure  from  the  plan. 
The  justice  of  this  is  evident.  But  in  the  case  under  con- 
sideration, the  agreements  go  to  the  whole  consideration 
on  botli  sides ;  tliey  are  mutual  conditions ;  the  one  pre- 
cedent to  the  other  (/).  If  the  draft  of  the  conveyance, 
for  instance,  is  not  delivered  on  the  day  appointed,  the 
party  who  ought  to  deliver  it  has  broken  his  agreement 
and  cannot  therefore  recover  upon  it  at  law.  This  worki 
no  injustice ;  for  the  furtlxer  execution  of  the  contract  is 
at  once  stopped ;  the  seller  retains  his  estate,  and  tllepu^ 
chaser  his  purchase  money,  and  the  party  making  de&ult 
is  liable,  as  he  ought  to  be,  to  an  action  for  breach  of  his 
engagement.  It  is  to  be  hoped,  therefore,  that  the  day 
appointed  will  always  be  deemed  of  the  essence  of  the 
contract  at  law.  It  has  so  been  held  in  a  recent  case  in 
the  Common  Pleas  (g).  And  in  a  later  case  upon  a  sale 
of  goods,  where  fourteen  days  were  allowed  from  the  day 
of  sale  to  the  purchaser  to  clear  away  the  goods,  the  sdler 
was  not  prepared  to  deliver  them  the  day  after  the  sale  to 
the  purchaser,  who  applied  for  them ;  and  it  was  held, 
that  he  (the  seller)  had  broken  his  agreement,  and  could 
not  recover  against  the  purchaser,  who  refused  to  perfoim 
the  contract  (Ji). 

But  equity,  which  from  its  peculiar  jurisdiction  is  enaUed 
to  examine  into  the  cause  of  delay  in  completing  a  pur- 
chase, and  to  ascertain  how  far  the  day  named  was  deemed 
material  by  the  parties,  will  in  certain  cases  carry  the  agree- 
ment into  execution,  notwithstanding  that  the  time  ^ 
pointed  be  elapsed ;  for,  as  Lord  Eldon  remarks,  the  title 
to  an  estate  requires  so  much  clearing  and  inquiry,  tbit 
unless  substantial  objections  appear,  not  merely  as  totk 

(/)    Boone   I'.    Eyre,     1    H.  (/i)  Hagedon  r.  Laing,  1  MaiA 

Blackst.  273.    See  10  East,  504.  514;  and  see  Cornish  v,  Bowi^i 

(g)    Wilde  V.  Forte,    4  Taunt.  po6t. 
334. 
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K^  but  an  alteration  of  circumstances  affecting  the  value 
the  thing;  or  objections  arising  out  of  circumstances,  not 
refy  asiothe  time,  but  the  conduct  of  the  parties  during 
\  time ;  unless  the  objection  can  be  so  sustained,  many 
the  cases  go  the  length  of  establishing,  that  the  objec- 
na  cannot  be  maintained  (i).  Perhaps  there  is  cause  to 
pet  that  even  eqmty  assumed  this  power  of  dispensing 
th  the  literal  performance  of  contracts  in  cases  like  these. 
Objections  on  account  of  delay  seem  divisible  into  two 
ids.  The  one  where  the  delay  is  attributable  to  the 
{iect  of  either  party ;  the  other  where  the  delay  is  un- 
lidably  occasioned  by  the  state  of  the  title  ;  and  of  each 
dieae  we  shall  treat  in  its  order. 


SECTION  1. 


!)/■  Dekttfi  occasioned  by  the  Neglect  of  either  Party. 


Fhe  time  fixed  on  for  the  completion  of  a  contract, 
i  fimnerly  paid  less  attention  to  in  equity  than  it  now 
which  seems  to  have  arisen  from  the  case  of  Gibson  v. 
tenon  (A),  where,  according  to  the  report,  a  specific 
rlbrmance  was  decreed  in  favour  of  the  plaintiff,  the 
idor,  without  any  regard  had  to  his  negligence  in  not 
)ducing  his  title  deeds,  &c.  within  the  time  limited. 
id  Lord  Hardwicke  is  reported  to  have  said,  that  most 
Ae  cases  which  were  brought  into  the  Court,  relating 

ft  Per  Lord  Eldon,  see  7  Ves.     non  v.  Napper,  2  Scho.  and  Lcf. 

:.  274;  and  see  Hearne  r.  Te-     683. 

It,  13  Vet.  jun.  287.    See  Lcn-         [k)  1  Atk.  12. 

to 
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to  die  execution  of  articles  for  the  sale  of  an  estate, 
were  of  tiie  same  kind,  and  liable  to  that  objection ;  but 
that  he  tiiought  there  was  nothing  in  the  objection. 

It  appears,  however,  tiiat  tiiis  case  is  mis-reported ;  tat 
Lord  Rosslyn,  in  Lloyd  v.  CoUett  (/),  said  he  had  looked 
into  the  case  of  Gibson  v.  Paterson,  in  which  the  reporter 
had  made  Lord  Hardwicke  treat  tiie  time  as  totally  imma-. 
terial.     He  said,  it  was  to  be  observed,  that  the  dream- 
stances  of  that  case,  of  which  he  had  taken  a  copy,  did 
not  call  for  any  such  opinion.   The  purchaser,  who  hong 
back,  had  bought  an  estate  in  mortgage.    The  contract 
took  place  in  November,  and  was  to  be  completed  in  Fe^ 
bruary ;  in  that  time,  therefore,  the  mortgage  could  otily 
be  paid  off  by  treaty  with  the  mortgagee.    Upon  tiie  facts 
it  appeared,  that  application  had  been  made  to  tiie  mort- 
gagee, who  consented  to  take  his  money.     Drafts  of  con- 
veyance  were  made,  and  countermanded  by  die  piu^ 
chaser.     He  had,  after  the  contract,  demised  part  of  die 
estate  to  the  vendor  at  a  rent ;  and,  upon  application  being 
made  to  him,  every  thing  being  ready,  he  said  he  would 
be  off  the  bargain ;  he  had  no  money  to  pay  for  it ;  and 
if  they  attempted  to  force  him,  he  would  go  to  Scotland  to 
avoid  it     Lord  Rosslyn  added,  there  could  not  be  the 
smallest  argument  upon  it,  nor  the  least  doubt  about  Ae 
decree. 

But  whatever  opinion  Lord  Hardwicke  entertained  on 
this  subject  (m),  it  is  now  settied,  that  a  man  cannot  caB 
upon  a  court  of  equity  for  a  specific  performancci  unlefl 
he  has  shown  himself  ready,  desirous,  prompt  and  eager; 
and  therefore  time  alone  is  a  sufficient  bar  to  the  aid  of  A^ 
Court 

(/)  4  Ves.  jun.  09O,  n.;   and     Alley  «.  DeschamtM,  l3Vii.JB>- 

see  4  Bro.  C.  C.  497.  See  RadclifTe     225. 

i\  Warrington  y  12  Ves.  jun.  320;         (m)  Seel  Ves.  460. 

ThttSf 


TO  COMPLETE  THE  CONTRACT.       M? 

ThviB,  in  a  case  (n)  where  the  parties  differed  as  to  fk^ 
oonstmction  of  an  agreement,  and  after  a  delay  of  seven 
years  one  of  the  parties  filed  a  bill  for  a  specific  perform- 
ance, it  was  dismissed  merely  on  account  of  the  stateness 
of  ihe  demand. 

A  Ull  for  a  specific  performance  is  an  application  tathe 
diacretion,  or  rather  to  the  extraordinary  jurisdiction  of 
equity,  which  cannot  be  exercised  in  favour  of  persons  who 
have  long  slept  upon  their  rights,  and  acquiesced  in  a  title 
and  possession  adverse  to  their  claim.  Due  diligence  is 
necessary  to  call  the  Court  into  activity,  and  where  it  does 
not  exist,  a  court  of  equity  will  not  lend  its  assistance ;  It 
always  discountenances  laches  and  neglect  (o). 

If  the  vendor  be  not  ready  with  his  abstract  and  title 
deeds  at  the  day  fixed,  the  purchaser  may  avoid  the  agree- 
ment at  law. 

Ilnifl^  in  a  case  (p)  where  upon  a  sale  it  was  agreed  that 
a  good  title  should  be  made  out  by  the  loth  of  July ;  in 
the  beginning  of  July  the  purchaser  called  on  the  vendor 
to  riiow  him  the  title  deeds ;  but  he  not  having  them  in  his 
possession,  gave  the  purchaser  an  abstract  of  the  title, 
wliich  did  not  contain  any  of  the  deeds ;  and  although  it 
was  soggested  that  an  application  ought  to  have  been  made 
to  die  vendor  at  an  earlier  period,  yet  Lord  Kenyon  ruled 
odierwise,  as  the  seller,  he  said,  ought  to  be  prepared  to 
prodnce  his  tide  deeds  at  the  particular  day. 

This  rule  does  not,  however,  prevail  in  equity ;  for  it 
is  diere  considered  equally  incumbent  on  the  purchaser  to 
ask  for  the  abstract,  as  for  the  vendor  to  deliver  it  And, 
dierefore,  if  a  purchaser  do  not  call  for  the  abstract  before 

(«)  Mflward  r.  Earl  of  Thanet,         (•)  Per  Lord  ManDen,   1  Ball 
S  Vci.  jon.  720,  n.  {b).  See  Alley     and  Beatty,  68. 
«.  Deachamps,  13  Vcs.  jun.  225.  (p)  Berry  v.  Young,  2  Esp.  Ca. 

640,  n.;  videsupra^  p.  341. 
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the  time  agreed  upon  for  its  delivery  (^),  or  do  not  ask  for 
it  until  it  has  become  impossible  to  execute  the  agreement 
by  the  day  fixed  (r),  equity  will  consider  the  time  as 
waved. 

So,  if  the  purchaser  receive  the  abstract  after  the  day 
appointed,  and  do  not  at  the  time  object  to  the  delay,  he 
cannot  afterwards  insist  upon  it  as  a  bar  to  a  performance 
in  specie  (jr). 

It  is,  however,  clearly  settled,  that  a  specific  performance 
shall  not  be  enforced,  where  no  steps  have  been  taken  by 
the  vendor,  although  in  proper  time  urged  by  the  pur- 
chaser to  do  so,  and  the  purchaser,  immediately  when  the 
time  is  elapsed,  insists  upon  his  deposit,  and  refuses  to 
perform  the  agreement. 

This  was  decided  in  Lloyd  v.  CoUett  (t)  ;  the  case  wai^ 
that  on  the  loth  August  1792,  the  defendant  contracted 
for  the  purchase  of  the  estate,  the  purchase  to  be  com- 
pleted on  or  before  the  25th  of  March  1 793,  and  had  fie- 
quently  between  those  times  applied  for  an  abstract  of 
title,  but  could  not  obtain  one.     Shortly  after  the  25th  of 
March  1 793,  the  purchaser  applied  for  his  deposit,  widi 
interest  from  the  1  oth  of  August  1 792,  when  he  paid  it; 
and  afterwards  repeatedly  applied  for  it  before  the  lOth 
of  June  1 793,  when  he  brought  an  action  for  the  deposit 
On  the  16th  September  1793,  an  abstract  was  delivered; 
the  purchaser  was  then  out  of  town,  and  on  his  retuiDi  on 
the  25th  of  October,  wrote,  insisting  that  he  would  not 
complete  his  purchase.     On  the  6th  of  November  the  bill 

(7)  Guest  r.   Homfrey,    5  Ves.         (0  4  Bro.  C.  C.  469;  4  V* 

jun.  SIS.  jun.  6S9.    See  5  Ves.  737;  7^* 

(r)   Jones    r.    Price,   3  Anstr.  jun.  278;  and  see  Pmckeu.Cor- 

924.  .  tcis,  sUted  infra ;  Potts  1^.  Webb, 

(s)  Smith  V.  Burnam,  2  Anstr.  4  Bro.  C.  C.  330,  cited;  Paine  r. 

527;  and  see  Seton  v.  Slade,   7  Mellcr,     6  Ves.  jun.  349;  ^ 

Ves.  jun.  265.  Warde  v.  Jeffery,  4  Price,  294. 
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was  filed  by  the  vendor  for  a  specific  performance,  and  for 
an  injunction  to  restrain  the  proceedings  at  law.  Lord 
Rosslyn  said,  the  conductof  partiesi  inevitable  accident,  &c. 
might  induce  the  Court  to  relieve ;  but  it  was  a  different 
dung  to  say,  that  the  appointment  of  a  day  was  to  have  no 
effect  at  all,  and  that  it  was  not  in  the  power  of  the  parties 
to  contract,  that  if  the  agreement  was  not  executed  at  a 
particular  time,  the  parties  should  be  at  liberty  to  rescind 
it  And  he  therefore  considered  the  contract  as  at  an 
end. 

But  where  a  vendor  has  proceeded  to  make  out  his  title, 
and  has  not  been  guilty  of  gross  negligence,  equity  will 
assist  him,  although  the  title  was  not  deduced  at  the  time 
iqypointed. 

Thus,  in  Fordyce  v.  Ford  {u)^  the  purchase  was  to  be 
completed  on  the  30th  July  1 793.  The  abstract  was  not 
delivered  until  the  8th,  and  the  treaty  continued  until  the 
35di  of  September,  on  which  day  the  deeds  were  delivered, 
and  every  difficulty  cleared  up ;  when  the  purchaser  re- 
fused to  proceed,  alleging  that  he  wanted  the  estate  for  a 
residence  for  the  last  summer,  and  insisting  he  was  not 
bound  to  go  on,  on  account  of  the  delay.  The  Master  of 
die  Rolls  said,  the  rule  certainly  was,  that  where  in  a  con- 
tract either  party  had  been  guilty  of  gross  negligence,  the 
Court  would  not  lend  its  assistance  to  the  completion  of 
the  contract ;  but  in  this  case  he  thought  there  had  been 
no  such  negligence,  and  decreed  accordingly  ;  adding, 
that  he  hoped  it  would  not  be  gathered  from  thence, 
that  a  man  was  to  enter  into  a  contract,  and  think  he  was 
to  have  his  own  time  to  make  out  his  title. 

The  rules  on  this  subject  apply,  as  they  ought  to  do,  to 
each  party.  And  therefore,  where  a  purchaser  permits 
a  long  time  to  elapse,  without  evincing  a  fixed  marked 

(«)  4Bro.  C.  C.  494;  lladcliffer.  Warrington,  13  Ves.jun.  323. 

intention 
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intention  to  carry  his  contract  into  execution^he  will  be  left 
to  his  remedy  at  law,  although  he  may  have  paid  part  of 
the  purchase  money.  He  is  not  to  be  suffered  to  lie  by, 
and  speculate  on  the  estate  rising  in  value  (u*).  Nor  will 
he  be  assisted  by  equity,  where  he  has  made  frivolous 
objections  to  the  title,  and  trifled,  or  shown  a  backward- 
ness to  perform  his  part  of  the  agreement,  especially  if 
circumstances  are  altered  (j/).  And  where  the  price  ii 
unreasonable  or  inadequate,  or  the  contract  is  in  other 
respects  inequitable,  equity  will  not  assist  either  party,  if 
he  has  permitted  tlie  day  appointed  for  completing  the 
contract  to  elapse  without  performing  his  part  of  the 
^reement  (2). 

The  time,  however,  is  more  particularly  attended  to  in 
sales  of  reversions ;  for  it  is  of  the  essence  of  justice  that 
such  contracts  should  be  executed  immediately,  and  with- 
out delay.  No  man  sells  a  reversion  who  is  not  distressed 
for  money ;  and  it  is  ridiculous  to  talk  of  making  him  a 
compensation  by  giving  him  interest  on  the  purchase 
money  during  the  delay  (a). 

So  time  is  very  material  where  the  estate  is  sold  in  order 
to  pay  off  any  incumbrance  bearing  a  higher  rate  of  bt 
terest  than  the  vendor  is  entitled  to  receive,  in  respect  of 
the  purchase  money,  during  the  delay  (d). 

(x)  Harrington   v,  Wheeler,    4  Ves.  jun.  720. 

Ve8.jun.68C;  Alley  v.  Deechamps,  (t)  Vide  ante,  ch.5;  andWhiK^ 

IS  Ves.  jun.  225.  wood  v,  Simpson,  2  Ven.  M\ 

(y)  Hayes  v.  Caryll,  1  Bro.  P.  Lewis  r.  Lord  Lechmere,  10  Moi 

C.  27;  5Vin.  Abr.  538,  pL  18;  503. 

Spurrier  v.  Hancock,   4  Ves.  jun.  (a)  Newman  «7.  Rogers,  4Bv(k 

667;  Pope  v.   Simpson,    5  Ves.  C.  C.  391;   and  see  Spurrier  «• 

Jan.  145 ;  and  Coward  v,  Oding-  Hancock,  4  Ves.  jun.  667. 

sale,  SEq.Ca.  Abr.  688,  pi.  5;  (6)  Popham  v.Eyre, 'Loffl,r80s 

and  see  Grreen  v.  Wood,  2  Vem.  and  see  a  case  cited  in  2  SchOitf' 

632 ;    Bell    v.    Howard,  9  Mod.  Lef.  G04. 
302;   and  Main  v,  Melboum,    4 
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SECTION  n. 

Of  Delays  occasioned  by  the  State  of  the  litle. 


It  may  be  laid  down  as  a  general  proposition,  that  a 
delay  accounted  for  on  the  above  ground  will  not  prevent 
a  specific  performance  being  decreed,  where  the  time  fixed 
for  completing  the  contract  is  not  material.  Thus,  if  an 
estate  was  described  as  in  good  repair,  and  it  turned  out 
to  be  in  bad  repair,  and  several  months  may  be  required 
to  repair  it,  yet  the  purchaser  cannot  resist  the  contract 
on  die  ground  of  time,  unless  it  could  be  clearly  shown, 
dial  lie  wanted  possession  of  the  house  to  live  in  at  a 
giren  period,  by  which  time  the  repairs  could  not  be 
completed  (c).  So  if  the  estate  is  in  lease,  and  it  was 
riated  that  the  purchaser  would  be  entitled  to  possession 
several  months  before  the  lease  actually  expire,  yet  he 
CHmot  rescind  the  agreement,  unless  the  personal  oc- 
cqiatiim  of  the  estate  was  essential  to  him  at  the  time 
a|ipointed  (li). 

Where  time  is  not  material,  and  the  title  is  bad,  but  the 
defect  can  be  cured,  if  the  vendee  is  unwilling  to  stay,  the 
wndor  should  file  a  bill  in  equity  to  enforce  the  perform- 
of  the  contract  (e) ;  for  it  is  sufficient  if  the  party 
into  articles  to  sell  has  a  good  title  at  the  time  of 
4e  decree ;  the  direction  of  the  court  being,  in  all  these 
to  inquire  whether  the  seller  can^  not  whether  he 


(c)  See  Dyer  v.  Hargrave,   10  and  see  ISVes.  jun.  77- 

.JIIIL505,  tvpra,  p.  254.  (e)  See  6ye8.juiu655;  lOVee* 

(lO  Hall  V.  Smith,  Rolls,  18  Dec.  joD.  315. 
^a07|  MS. ;  S.  C.  14  Vee.  juD.  420 ; 
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couMf  make  a  title  at  the  time  of  executing  the  agree- 
ment. 

This  principle  was  followed  in  a  case  of  frequent  refe- 
rence (/).  And  in  a  late  case  (g-),  the  vendor,  at  the 
time  he  filed  the  bill  for  a  specific  performance,  had  onlj 
a  term  of  years  in  the  estate,  of  which  he  had  articled  to 
sell  the  fee-simple,  and  after  the  bill  was  filed,  procured 
the  fee  by  means  of  an  act  of  parliament ;  and  as  the  day 
on  which  the  contract  was  to  be  carried  into  execution  was 
not  material,  a  specific  performance  was  decreed. 

The  same  rule  prevails  at  law,  where  no  time  iifatd 
for  completing  the  contract,  and  an  application  for  the  title 
has  not  been  made  by  the  purchaser,  previously  to  an 
action  by  tlie  vendor  for  breach  of  contract     For  in 
Thompson  v.  Miles  (Ji\  a  man  agreed  to  sell  a  term  of 
which  he  stated  forty  years  to  be  unexpired.     It  appeared 
there  were  only  thirty -nine,  but  by  an  ageement  endoneA** 
on  the  lease,  the  lessor  agreed  to  add  one  year  to 
unexpired  term.      This   agreement  was  dated  after 
action  brought  by  the  vendor  for  damages  on  breach  (^* 
agreement;    and  Lord  Kcnyon  ruled,   that  the  venAP"^ 
having  at  tliat  time  a  good  title  was  sufficient     Hi^-^ 
Lordship  said,  that  it  had  been  solemnly  adjudged,  that 
a  party  sells  an  estate  without  having  title,  but  before!^ 
is  called  upon  to  make  a  conveyance,  by  a  private  act 
parliament  gets  such  an  estate*as  will  enable  him  to 
a  title,  that  is  sufficient :   that  here  the  plaintiff 
enabled  to  make  a  title,  and  the  defendant  never  hann^^ 
applied  for  it,  he  should  not  be  allowed  to  set  up  again^^ 
the  plaintiff  a  want  of  tide,  though  the  power  of  makii^fi' 
that  title  was  obtained  aflcr  the  action  was  brought 

(/)    Langford    v.  Pitt,    2  P.         {g)  VVynn  r.  Morgan,  iV^ 

Wms.  629 ;    and  see   Jenkins  r.  jiin.  202. 
Hilcs,  6  Ves.  jun.  640 ;  Setou  v.         {h)  1  Ebp.  Ca.  184. 
SIddc,  7  Ves.  jun.  265. 
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:    But  if  the  vendor  cannot  verify  his  abstract  at  the  time 
appointed,  or  if  he  produce  a  defective  title,  and  the  pur- 
diaaer  bring  an  action  for  recovery  of  the  deposit,  the 
f€lidor  having  a  title  at  the  time  of  the  trial  will  not  avail 
luBL    Thus,  in  Cornish  v.  Rowley  (i),  where  a  purchaser 
.    Mogbt  to  recover  his  deposit,  it  appeared  that  the  ab- 
stract of  the  title  began  in  the  year  1 793,  and  after  reciting 
timt  die  deeds  relating  to  the  estate  had  been  lost,  stated 
:    ft  fine  and  nonclainL    Upon  inquiry,  it  was  found  that  the 
fiKst  of  the  deeds  having  been  lost  was  not  true.    The 
^OQiuel  for  the  defendant  said  they  were  ready  to  make 
Ott  a  good  tide.    Lord  Kenyon  said,  that  the  vendor 
■natbe  prepared  to  make  out  a  good  title  on  the  day  when 
&B  piuchase  is  to  be  completed.     Indulgence,  he  was 
L  'Mvan^  was  often  given  for  the  purpose  of  procuring  pro- 
rlMdM  <d  wills,  &c.    But  this  indulgence  was  voluntary  on 
\-'  &e  part  of  the  intended  purchaser.    It  is  the  duty  of  the 
\  friler  to  be  ready  to  verify  his  abstract  at  the  day  on 
■\  yAidk  it  was  agreed  that  the  purchase  should  be  com- 
p.  fleted.    If  the  seller  deliver  an  abstract,  setting  forth  a 
. '  Afeclive  tide,  the  plaintiff  may  object  to  it    No  man  was 
-  ^  (Bvcr  induced  to  take  a  title  like  the  present    A  fine  and 
MMJum  are  good  splices  to  another  tide,  but  they  will 
.pot do.alone.    There  are  many  exceptions  in  the  statute 
\^  ii  fimmr  of  infants,  femes  covert,  &c.    As  a  good  title 
in  not  made  out  at  the  day  fixed,  he  should  direct  the 
Jpy  to  find  a  verdict  for  the  deposit,  with  interest  up  to 
^Ht  day.     And  a  verdict  was  found  by  the  jury  accord- 

«*  .  80,  in  Bardett  v.  Tuchin  (/r),  assignees  of  a  bankrupt 
'Mid  an  estate,  and  no  time  was  fixed  for  completing  the 
IMehase.    The  purchaser  upon  a  supposed  defect  of  tide 


(0  B.  R.  Midd.  Sitt  after  M.  T.         {k)  I  Marsh.  583. 
•>Q«i.nL;lSelw.N.P.  160. 

A  A  abandoned 
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abandoned  the  contract;  afterwards  the  commission  was 
superseded,  and  a  new  one  issued,  under  which  the  same 
assignees  were  chosen.     It  was  held  that  the  purchaser 
miorht  rescind  the  contract,  for  at  the  time  he  gave  notiee 
of  his  abandonment  of  the  contract,  the  assignees  could 
not  make  out  a  good  title.     And  in  a  late  case  (I),  Ae 
facts  were,  that  upon  a  sale  it  was  agreed  that  the  pur* 
chase  money  should  be  paid  on  or  before  Lady*day  1 803, 
on  having  a  good  tide.     The  vendors  were  assignees  o( 
a  bankrupt  who  claimed  under  a  will.     They  thought 
that  he  had  an  estate  tail  under  the  will,  and  that  therefore 
they  could  make  a  tide ;  but  under  the  devise  he  only 
took  for  life,  with  contingent  remainders  over.      The 
bankrupt,  however,  being  heir  at  law  of  the  testator,  oould 
make  a  title  by  levying  a  fine,  and  was  willing  to  join;  hut 
these  facts  were  not  stated  in  the  abstract  defivered,  or 
communicated  to  the  purchaser  until  a  fortnight  befixe 
the  assizes\    The  Court,  after  showing  that  the  baiikni|)( 
took  only  an  estate  for  life  under  the  devise  to  him,  sud, 
as  it  was  stated,  that  previous  to  the  time  fixed  for  ptj- 
ment  of  the  money,  and  completion  of  the  purchase^  or 
indeed  till  near  the  time  of  trial,  no  information  was  ginn 
to  the  purchaser  that  the  bankrupt  was  heir  at  law  of  Ae 
testator,  but  the  title  of  the  assignees  appeared  to  hnt 
been  delivered  in,  on  the  supposition  of  the  bankro^ 
being  tenant  in  tail,  they  thought  that  the  defendant  hid 
failed  in  making  good  the  agreement  on  his  part;  vA 
that  thereupon  a  right  of  action  at  law  had  accrued  to  ftc 
plaintiff.     How  far  the  title  since  communicated  migiit  fA 
another  course  of  proceeding  in  another  place,  rendcrfc 
present  proceeding  abortive ;  and  whether  the  phintf 

(/)  Seward  r.  Willock,    5  East,      12  Ves.  jun.  326,  wheiethepB^ 
1Q8;    1  Smith's  Rop.  300,  S.  C;     chaser  recovered  at  law. 
and  see  Radcliffe  v,  Warrington, 

migfct 
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aiglrt  not  be  ultimately  compelled  to  fulfil  his  agreement, 
was  liot  for  them  m  that  action  to  decide  (I). 

La  ail  early  case  (m)  the  Court  of  Chancery  carried  (his 
doctrine  very  far ;  for  at  the  time  of  the  articles  for  sale,  or 
efen  when  the  decree  was  pronounced,  Lord  Stourton,  the 
▼endor,  could  not  make  a  title,  the  reversion  in  fee  being 
in  the  Grown;  and  yet  the  Court  indulged  him  with  time 
Mare  than  once  for  the  getting  in  the  tide  from  the  Crown, 
iriudi  could  not  be  effected  without  an  act  of  parliament^ 
la  hi  obtained  in  the  following  session ;  however,  it  was 
it  leaglik  procured,  and  Sir  Thomas  Meers  decreed  to  be 
Aft  purchaser  (II)  ;  and  even  at  this  day,  although  the 
HaMer  report  against  the  title,  yet  if  it  appear  that  he 
4l81  liav^  a  title  upon  getting  in  a  term,  or  procuring 
iMtem  of  administration,  &c.  the  Court  will  not  release  the 
pfuidMaAr ;  but  will  put  the  vendor  under  terms  to  com- 
pkiit  his  title  speedily  (n). 

And  where  a  purchaser  enters  into,  or  proceeds  in  a 
iMKlf  y  after  he  is  acquainted  with  defects  in  the  tide,  and 
JiaMVa  that  the  vendor  s  ability  to  make  a  good  title  de- 
yiftda  on  the  defects  being  cured,  he  will  be  held  to  his 
Inmaiii,  although  the  time  appointed  for  completing  the 
wlUtnct  is  expired,  and  considerable  further  time  may  be 
■aqniiod  to  make  a  good  title. 

Qa)  Lord  Stonrtofi  «7.  Sir  Thomas  man,  5  Ves.  jam  722. 

atatod  in  t  P.  Wm8.631 ;  (n)  Coffin  v.  Cooper,  14  Vet. 

•■•  ShelBeld  v.  Lord  MiUgrave,  jun.  205. 
t  Y«.jaii.  5fi6 ;  Omerod  v,  Hard- 


(I)  It  should  seem  that  he  could  not  be  compelled  to  take  the  title, 
far  equity  does  not  countenance  the  destruction  of  contingent  remainders. 
Isa  B<Mke  v.  Kidd,  5  Yes.  jun.  647. 

(II)  Note,  it  appears  that  Sir  Thomas  Meers  was  mortgagee  of  the 
«M»;  (see  Sir  Thomas  Meers  v.  Lord  Stourton,  1  P.  Wms.  46;)  and  it 
is  tiMrafiMv  probable  that  at  the  time  he  entered  into  the  contract,  he  was 
««ars  of  the  defects  in  the  title. 

A  A  2  Thus 
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Thus  in  a  case(o)y  where  it  was  agreed  upon  a  porcluuBe, 
that  it  should  be  completed  on  the  5th  April  1792,  it  ap- 
peared that  the  purchaser  had  applied  for  an  abstract  at 
the  latter  end  of  January,  or  the  beginning  of  Februaiyi 
which  not  being  sent  to  him,  he,  after  the  expiration  of  the 
time  for  the  completion  of  the  purchase,  applied  for  his 
deposit,  saying,  that  he  should  not  proceed  in  his  purchase. 
About  the  21st  of  April,  an  abstract  was  sent  him,  and  it 
appeared  that  a  suit  in  Chancery  must  be  determined 
before  a  title  could  be  made,  upon  which  he  again  declared 
he  would  not  proceed  in  the  purchase,  and  again  required 
his  deposit.  In  Trinity  term  he  brought  an  action  for  his 
deposit,  and,  on  the  6th  of  November,  the  bill  was  filed. 
The  purchaser,  by  his  answer,  stated  that  the  suit  was  still 
depending,  and  that  questions  of  law  had  arisen,  which 
then  stood  for  argument  in  the  Court  of  King's  Bench. 

The  Lords  Commissioners  Ashurst  and  Wilson  granted 
an  injunction,  which  was  continued  by  Lord  Rosslyni  who 
said,  in  these  contracts  (sales  by  auction)  in  genera^  the 
time  of  completing  the  contract  is  specified,  and  a  d^oiit 
is  paid ;  and  if  the  title  is  not  made  out  by  the  time^'  the 
vendee  is  entitled  to  take  back  his  deposit     Butinflii 
case  the  vendee  wa3  apprised  of  the  title  depending  tm  tk 
abilitif  of  the  vendors  to  make  a  good  title^  which  iUe^Jt' 
pended  on  the  event  of  a  Chancery  suit^  and  wu^  fttlr 
withstanding,  willing  to  go  on  with  his  purchase  \  thfft 
had  been  a  communication  of  the  delay  of  the  stdty  and  tk 
present  bill  was  filed  after  great  delay  (I).     If  the  vendee 

(0)  PiDcke  V.   Curteisy    4  Bro.  JefTery,  4Price»  294;  see  SmU 

C.  C.  329 ;  and  see  Smith  v.  Bur-  v.  Sir  Thomas  Dolman,  6  Bto.P'C- 

nam,   2  Anstr.  527  ;  and  Paine  v.  291,  by  Tomlins. 
Meller,  6  Ves.  jun.  349 ;  Warde  v. 


(I)  The  judgment  shows  the  true  ground  of  the  decree ;  butaoooiM 
to  the  state  of  fisicts  in  the  report,  the  case  was  similar  to  that  of  LM^ 
Collet,  stated  svpra^  p.  346.  , 

hid 
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had  called  for  his  deposit  at  the  end  of  the  time  limited 
for  completing  the  purchase,  and  insisted  he  would  not 
go  on  with  his  purchase,  the  Court  would  not  have  com- 
pelled him.  The  cause  was  afterwards  heard  before  the 
Master  of  the  Rolls,  who  was  also  of  opinion,  that  there 
liad  been  a  sufficient  communication  of  the  real  state  of 
tlie^dday,  and  that  the  purchaser  had  acquiesced  in  it,  or 
tt  lieatt  not  sufficiently  declared  his  dissent  to  go  on  with 
die  purchase ;  and  therefore  it  was  referred  to  the  Master 
to  inqiiire  as  to  the  tide. 

So  in.  Seton  v.  Slade  ( /?),  it  appeared  that  the  purchaser 
Wis  aware  of  die  objections  to  the  tide  at  the  time  he  pur- 
dutfed  the  estate,  and  afterwards  accepted  the  abstract 
widim  m  few  days  of  die  time  appointed  for  completing  die 
oontracL    He  had,  however,  previously  declared,  diat  if 
die  tide  was  not  made  out  by  die  time,  he  would  relin- 
quish die  contract ;  and  die  day  after  die  time  appointed,  he 
icbiaily  applied  for  his  deposit,  alleging  diat  die  abstract, 
•0  fiur  from  showing  a  right  in  the  vendor  to  convey,  stated 
Mcralf  m  contract  for  die  purchase  by  him,  widiout  notic- 
\Mg  a  suit  in  Chancery.     But  the  purchaser  having  been 
time  of  the  objections  to  die  tide,  and  having  afterwards 
feoeived  die  abstract,  a  specific  performance  was  decreed. 
Aldiough  a  treaty  may  have  lain  dormant  for  some  time, 
yet  if  die  contract  is  not  abandoned,  a  performance  will 
k  decreed  in  specie. 

Thus  in  a  case  {g)  where,  upon  objections  to  a  tide,  the 
^mpf  had  proceeded  for  about  two  years,  when  the  ven- 
^1  solicitor  wrote,  calling  for  a  distinct  answer,  saying, 
&it  otherwise  he  must  be  under  die  necessity  of  filing  a 
UL    No  answer  was  returned  to  the  letter,  nor  was  any 

(^)  7  Ves.  Jan.  265.    See  Wood     5  Yes.  jun.  719.  See  Milward  v. 

*-  B«ml,  19  Ves.  220.     '                Earl  of  Thanet,  5  Yes.  jun.  720, 
(ff)  Maninis  of  Hertford  v.  Boore,     n.  (p). 

A  A  3  notice 
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notice  given  that  the  purchaser  considered  the  ccHitfact  ai 
abandoned ;  neither  had  he  brought  any  action  for  die 
deposit.  The  bill  was  filed  after  a  delay  of  about  fourteen 
months,  and  the  defendant  resisted  a  specific  perfonnance 
on  the  ground  of  delay,  by  which,  he  stated,  he  had 
suffered  material  inconvenience,  having  purchased  the 
place  as  his  residence,  and  that  he  was  induced  to  consider 
the  contract  as  abandoned.  A  specific  performance  was 
however  decreed. 

But  if  a  purchaser  object  to  the  title,  and  declare  he  w31 
not  complete  the  contract,  and  the  vendor  acquiesce  in 
this  declaration,   he  cannot  afterwards  dear  up  Ae  ob- 
jections to  his  title,  and  compel  the  purchaser  to  pefform 
the  agreement     This  was  decided  in  the  case  of  Guest  v. 
Homfray  (r).    The  purchaser  took  objections  to  the  tide^ 
and  was  informed  that  no  better  title  could  be  made ; 
whereupon  he  said,  he  would  not  proceed  in  the  purchase^ 
and  afterwards  returned  the  abstract,  at  the  desire  of  th& 
vendor,  at  the  same  time  acquainting  him  (the  vendor) 
that  he  (the  purchaser)  still  considered  the  contract  waf 
at  an  end.     In  about  eight  months  after  this,  the  abstnd 
was  returned,  with  the  objections  answered,  and  the  bOl 
was  filed  upon  the  defendant  refusing  to  complete  dtf 
contract.     But  the  bill  was  dismissed,  although  it  ms 
clear  that  the  purchaser  had  almost  all  the  time  wiBhediD 
be  off  the  bargain.     Lord  Alvanley,  then  Master  of  As 
Rolls,  said,  they  should  have  cautioned  the  purchaser, 
and  told  him  they  were  going  on  to  make  out  a  tide,  tf 
they  had  done  all  that,  and  shown  a  probable  ground  to 
the  purchaser  that  they  might  make  a  good  title,  Loid 
Alvanley  said,  he  should  perhaps  not  have  thought  ft 
year  too  long. 

Where  circumstances  are  such  that  the  purchase*moiM]r 

(r)  5  Ve8.juii.  SIS. 

Ganoot 
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eamot  be  paid  for  a  lengih  of  time,  as  if  the  purchaser 
die,  or  become  bankrupt  before  the  contract  be  carried 
Bdo  effect,  and  his  executors,  or  assignees,  are  not  able 
to  get  in  the  assets  or  effects,  the  vendor  is  entitled  to 
require  the  contract  to  be  rescinded,  and  he  will  be  allowed 
bis  costs  (s) ;  or  he  may  demand  a  specific  performance  ; 
aad  if  the  defendants  are  unable  or  unwilling  to  perform 
the  contract,  that  the  estates  may  be  resold ;  and  if  the 
purchase  money  arising  by  the  resale,  together  with  the 
deposit,  shall  not  amount  to  the  purchase  money,  that  the 
drfendant  may  pay  the  deficiency. — A  bill  for  the  latter 
purposes  was  filed  by  a  vendor  against  the  assignees  of 
m  bankrupt,  and  a  decree  was  made  for  resale.  The  defi- 
dency  upon  that  resale  was  5,016/.;  and  the  cause 
cooling  on  for  further  directions,  Lord  Rosslyn  directed 
ibat  sum  to  be  proved  under  the  commission ;  saying,  the 
whole  purchase  money  was  the  debt,  and  the  vendor  had  a 
lien  on  the  estate  (0 ;  which  proving  by  the  resale  deficient, 
Ae  residue  was  to  be  proved  under  the  commission  (//). 

In  a  late  case,  where  an  estate  was  sold  by  auction,  in 
order  to  pay  off  incumbrances,  under  the  usual  conditions, 
ind  the  purchase  was  to  be  completed  on  the  25th  of 
March  1805,  the  estate  was  sold  for  123,000/.  and  the 
purchaser  paid  only  4,000  /.  as  a  deposit,  when  he  ought 
to  have  paid  24,000/.  A  short  time  previously  to  Lady- 
day  he  wrote  a  letter  to  the  vendors,  acknowledging  his 
bability  to  pay,  and  requesting  them  to  join  in  a  resale, 
offering  to  pay  any  loss  by  the  second  sale.  This  they 
refused ;  and  he  not  having  the  money  ready,  on  the 
27th  of  March  1805,  filed  a  bill  for  a  specific  perform- 

(«)Mackreth  v.  Marlar,  1  Cox,      Dickenson  r.  Heron,  i^ra,  ch.  10. 
250 ;  Cox's  n.  (1)  to  2  P.  Wins.  67 ;         (0  Vide  supra,  ch.  1 . 
^Vhittaker  v.  Wbittaker,  4  Bro.  C.  (ti)  Bowles  v.  Rogers,    6  Ves. 

C  91,     See  Sir  James  Lowther  v.     jun.  05,  n. 
Lady  Andover,  1  Bro.  C.  C.  396 ; 

A  A  4  aiice? 
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ance,  evidently  to  gain  time.  The  vendors  filed  m  ciois 
bill ;  and  afterwards  the  purchaser  became  a  bankrupt, 
when  the  causes  were  revived.  The  expenses  of  the  veii- 
doTSy  in  payment  of  the  auction  duty,  &c.  were  very  con- 
siderable. The  cross  cause  came  on  first,  the  assignees  of 
course  could  not  bind  themselves  to  pay  the  money ;  and 
the  contract  was  decreed  to  be  delivered  up  and  cui- 
celledy  so  that  the  vendors  became  entitled  to  the  4,oooZ 
deposit  (a^). 


We  are  now  to  consider  whether  equity  will  permit  tbe 
parties  to  make  time  the  essence  of  the  contract 

In  Williams  v.  Thompson  or  Bonham  {y\  the  bill  was 
to  carry  into  execution  the  trusts  of  a  will,  and  for  a  ^e^ 
cific  performance  of  an  agreement  by  Bonham,  to  purchase 
a  real  estate  of  the  defendants.    By  the  agreement,  dated 
the  9th  of  July  1778,  it  was  particularly  expressed,  "diet 
in  case  a  good  title  to  the  premises,  discharged  from  all 
claims  and  demands  whatsoever,  should  not  be  made  out 
to  the  satisfaction  of  Bonham  within  three  years  firom  tlie 
date  thereof,  the  agreement  thereby  made,  so  far  as  oon- 
cemed  the  purchase  of  the  premises,  (for  the  agreement 
contained  other  stipulations),  should  from  thenceforth  be- 
come void."    The  defendant  was  always  ready  to  have 
completed  his  purchase,  but  the  trustees  under  the  wiK 
were  incapable  of  making  out  a  title  without  the  aid  of 
equity,  and  for  that  purpose  the  bill  in  question  was  fikd 
in  February  1 781.     The  cause  came  to  a  hearing  on  Ac 
29th  of  June  1 782,  when  the  defendant  (Bonham)  insutei 
that  the  title  not  having  been  made  out  at  the  time  met*    \ 
tioned   in   the  agreement,  he  was  discharged  finmi  V^ 

(x)  Steadman  o.  Lord  Galloway,     Newl.  Contr.  238,  stated.    Saite 
ei  e  contra,  Rolls,  9th  Feb.  1808.       cass  in  Lib.  Reg.  B.  1781,  Sal  Mi 
(y)    4  Bro.  C.  C.  331,  cited; 

purcha^ 
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But  Lord  Thurlow  was  of  opinion,  that  the 
i  by  the  articles  for  making  a  title  to  the  defen- 
only  formal,  and  not  of  the  essence  of  the  agree- 
df  as  appears  by  the  Register's  book,  he  declared, 
three  years  being  expired  was  not  a  sufficient 
to  the  agreement  being  performed. 
ue  depends  so  much  on  its  own  complicated  cir- 
M,  as  scarcely  to  admit  of  being  cited  as  an  au- 
hich  should  rule  any  other  case.  I  find,  firom 
Iter's  book,  that  it  was  impossible  to  make  a  title 
i  decree.  The  agreement,  which  was  very  long 
ialy  stated  all  the  flBtcts ;  and  it  was  expressly  sti- 
dmt  the  trustees  should  use  their  utmost  endea- 
obtain  a  decree,  and  the  purchaser  was  imme- 
it  into  possession.  Now  the  bill  was  filed  before 
•tion  of  the  three  years,  no  laches  was  imputed 
iKtees,  and  it  did  not  appear  that  the  purchaser 
lined  any  loss,  or  been  put  to  any  inconvenience. 
Aerefore  have  been  a  strong  measure  to  have 
t  the  time  was  of  the  essence  of  the  contract, 
liaaer  entered  into  the  contract  with  full  know- 
all  the  obstacles  in  the  way  of  making  a  title ; 
M  the  purchase  was  completed,  there  was  no 
indemnifying  the  trustees  for  the  expense  incurred 
bancery  suit 

case  of  Gregson  v.  Riddle  (ja;),  which  was  also 
Did  Thurlow,  4iie  agreement  was  for  a  particular 
ih  a  proviso,  that  in  case  the  title  should  not  be 
I  in  two  months,  the  agreement  was  to  be  void 
>  effect  There  was  an  outstanding  legal  estate, 
raid  not  be  got  in  by  that  time.  A  bill  was  filed 
larpose,  to  have  the  legal  estate  conveyed.  The 
tt  resisting,  a  reference  was  directed,  to  see  whe- 

(z)  7  Ves.  juD.  208,  cited. 

ther 
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ther  a  good  title  could  be  made ;  Lord  LoughboTOUgh, 
then  Lord  Comnxissioner,  expressing  an  opinion,  that  the 
terms  of  the  agreement  were  complied  with  (I).  The 
report  was  in  favour  of  the  title.  The  cause  coming  on 
before  Lord  Thurlow,  the  performance  was  still  resisted. 
Lord  Thurlow  said,  it  had  been  often  attempted  to  get 
rid  of  agreements  upon  this  ground,  but  never  with  suc- 
cess. The  utmost  extent  was  to  hold  it  evidence  of  a 
waver  of  the  agreement ;  but  it  never  was  held  to  make 
it  void.  Mr.  Mansfield,  for  the  defendant,  said,  the  in- 
tention was  clearly  to  make  it  void ;  and  that  it  would  be 
necessary  to  insert  a  clause,  that  notwithstanding  die  de- 
cision of  the  Court  of  Chancery,  it  should  be  void.  Lord 
Thurlow  said,  such  a  clause  might  be  inserted ;  and  the 
parties  would  be  Just  as  forward  as  they  were  then. 

On  this  dictum  it  must  be  remarked,  that  the  case  did 
not  call  for  it,  as  the  i^reement  appears  to  have  beennci- 
stanUalbf  performed  within  the  time.  And  it  is  said,  tint 
in  Potts  V.  Webb,  before  Lord  Thurlow,  it  being  part  of 
the  terms  that  the  purchase  should  be  completed  by  a 
certain  time,  his  Lordship  thought  that  a  good  reason  ftr 
not  decreeing  a  specific  performance  {(i).  At  the  same 
time  it  must  be  admitted,  that  Lord  Thurlow  entertuned 
a  floating  opinion,  that  time  could  not  in  general  be  nude 
of  the  essence  of  the  contract.  It  does  not  appear,  bow^ 
ever,  that  any  case  ever  came  before  him  in  which  he  was 

(a)  4  Bro.  C.  C.  330,  cited. 


(I)  The  stipulation  was,  that  in  case  the  title  should  not  be  appia^ 
of  by  the  purchaser's  counsel  within  two  months,  the  articles  sbodd  b> 
void.  The  difficulty  upon  the  title  arose  upon  a  settlement  wbich  Ai 
seller  insisted  was  voluntary,  and  not  upon  a  mere  outstandiag.  M 
estate.  The  seUep  insisted  upon  being  at  liberty  to  rescind  the  cool»^ 
under  the  clause  in  the  articles. 

calleii 
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called  upon  to  decide  the  point,  and  his  opinion  has  not 
been  followed  in  subsequent  cases. 

For  in  Lloyd  r.  Collet  (A),  in  which  4Jbe  case  of  Gregson 

V.  Riddle  was  cited,  Lord  Chancellor  Loughborough  said, 

Ihe  conduct  of  the  parties,  inevitable  accident,  &c.  might 

induce  the  Court  to  relieve ;  but  it  was  a  different  thing  to 

etLjj  the  appointment  of  a  day  was  to  have  no  effect  at  aH, 

and  that  it  was  not  in  the  power  of  the  parties  to  contract^ 

flftctt  if  the  i^eement  was  not  executed  at  a  particular 

tinae,  the  parties  should  be  at  liberty  to  rescind  it 

jLnd  in  the  late  case  of  Seton  v.  Slade  (c).  Lord  0doA 

.d,  he  inclined  much  to  think,  notwithstanding  what  was 

A  in  Gregson  v.  Riddle,  that  time  may  be  made  the 

Ksence  of  the  contract 

The  case  under  consideration  has  been  assimilated  to-  a 

ftrtgage,  where,  although  the  parties  may  have  expressly 

stiynlated,  that  if  the  money  be  not  paid  at  a  particidiar 

iKXtoe,  the  mor^gor  shall  be  foreclosed,  yet  equity  w^ 

P^vmit  him  to  redeem,  in  the  same  manner  as  if  no  suclk 

stimulation  had  been  entered  into.     There  does  not  appear 

^    he  any  analogy  between  the  cases.     Li  a  mortgage 

^^^^  a  declaration  is  inserted  by  the  mortgagee  for  his 

^^^^^m  advants^e ;  but  as  the  land  is  merely  a  security  for 

*^^  debt,  equity  rightly  considers  that  a  mortgagee  ought 

^^^  7j  to  require  his  principal  and  interest,  and  not  to  obtain 

''^^  estate  itself,  by  taldng  advantage  of  the  necessities  of 

r^^  mortgagor.    Once  a  mortgage  and  always  a  mdrtgage, 

*^^*^  therefore  become  a  maxim ;  and  under  this  axiom 

^^^"uity  is  indeed  administered ;  the  parties  being  put  in 

^^)  4Bro.  C.  C.  409;    4  Ves.  12  Yes.  jun.  339;    13  Vet.  jua. 

080;  note  atated  suprm.  289;  2  Mer.  140 ;  Levy  v.  lindo^ 

^c)  7  Yes.  Jan.  265 ;   and  see  3  Mer.  81 ;  Warde  v.  Jeffery,  4 

I  «•  Lord  Lechmere,  10  Mod.  Price,  S94^ 
*^^^Q.    See  aho  3  Yea.  jun.  609 ; 

possessimi 
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possession  of  their  respective  rights  without  detriment  to 
each  other.     The  same  reasoning  seems  to  apply  to  relief 
against  a  penalty.     But  in  an  agreement  for  sale  of  an 
estate,  where  it  is  expressly  declared  that  the  contract 
shall  be  void  if  a  title  cannot  be  made  by  a  stated  time, 
the  parties  themselves  have  mutually  fixed  upon  the  time ; 
the  bonajides  of  such  a  transaction  seems  to  be  a  bar  to 
the  interference  of  a  court  of  equity ;  and  if  the  oontnct 
be  vacated  by  virtue  of  the  agreement,  the  parties  will  stiD 
be  in  the  possession  of  their  respective  rights.     We  may, 
therefore,  perhaps,   venture  to  assert,  that  if  it  dearly 
appear  to  be  the  intention  of  the  parties  to  an  agreement^ 
that  time  shall  be  deemed  of  the  essence  of  the  contract, 
it  must  be  so  considered  in  equity  (d).    In  the  late  case  of 
Hudson  V.  Bartram  (e),  the  Vice-Chancellor  said,  that  Ae 
principle  was  admitted  now  that  time  may  be  made  of  Ae 
essence  of  the  contract     Why  are  not  parties  to  iuat 
such  a  stipulation  in  their  contract  ?  It  is  difficult  to  1mde^ 
stand  how  the  doubt  arose,  but  it  is  now  at  an  end. 


It  remains  to  observe,  that  where  no  time  is  limited  fif' 
the  performance  of  the  agreement^  the  cases  comddend 
under  the  first  division  in  this  chapter,  will  assist  the  in- 
dent in  forming  a  judgment  in  what  instances  equity  iriD 
assist  a  party  who  has  been  guilty  of  laches,  aldioogk 
every  case  of  this  nature  must  in  a  great  measure  iepoi 
upon  its  own  particular  circumstances.  The  cases  daased 
under  the  second  division  apply,  however,  with  greifer 
force  to  cases  where  no  time  is  limited  than  to  those  ^Axf^ 
a  day  is  fixed,  for  in  the  former  cases,  the  Court  has  oo* 
to  struggle  against  an  express  stipulation  of  the  parties. 

{d)  See  Appendix,  No.  6.  3  Madd.  440;  and  tee  Bodim  «- 

(0  12  Dec.  ISIS.  MS.;   S.  C.     Wood,  Ijtc.  and  Walk.  410. 

Aca«e 
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A  case  came  before  the  Lords  Commissioners  in  1 792  (/), 
where  no  time  was  limited  for  performing  the  agreement. 
The  plaintiff  was  one  of  two  devisees  in  trust  to  sell,  and 
pay  debts,  and  had  alone  sold  the  estate  (I),  and  entered 
into  articles  with  the  defendant.  The  co-trustee  afterwards 
lefiued  to  join ;  and  there  was  a  mortgagee  who  refused  to 
be  paid  off.  Neither  of  these  circumstances  was  disclosed 
t^  the  purchaser,  and  upon  this  delay  in  the  title  he  pro- 
ceeded to  bring  his  action  against  the  vendor  for  a  breach 
of  die  agreement  The  plaintiff  brought  his  bill  to  com- 
pel a  specific  performance,  and  to  have  the  co-trustee 
join ;  and  the  mortgage  redeemed,  and  to  stay  the  action. 
The  defendant  suffered  an  injunction  to  go  against  him  for 
«trf  „  ..»w.,i  «id  h.™g  fter^rd.  =«»-ered,  . 
sotion  was  made  to  dissolve  the  injunction ;  and  the  cause 
ikown  by  the  plaintiff  was,  the  possibility  of  making  a 
good  tide  by  this  very  suit.  The  Court  held  the  pur- 
dyer  bound,  and  continued  the  injunction. 

In  diis  case  it  appears  from  the  Register's  book,  that 
it  purchaser  insisted  on  his  purchase,  and  that  the  in- 
jnutioii  should  be  dissolved ;  which  was  certainly  a  very 
pportant  feature  in  the  cause.  It  was  not  the  case  of  a 
■mmerely  seeking  to  recover  his  deposit.  It  must,  how- 
ever, be  repeated,  that  it  is  impossible  to  lay  down  any 
gBwnd  rule  applicable  to  cases  where  no  time  is  ap- 
IMIed  for  performing  the  agreement.  Indeed,  through- 
M  du8  chapter,  it  has  been  found  impossible  to  treat  the 
■lyect  of  it  in  an  elementary  manner. 

(/)  lyrer  v.  Artingstall,  Newl.     Lib.  B.  1792,  fo.  28.  nonu  Tyrer 
^^*  830.     See  the  case  in  Reg.     v.  Bailey. 

0)  Tlie  eitate  was  sold  by  auction  with  the  concurrence  of  the  other 
^^^^   The  plaintiff,  however,  only  signed  the  agreement. 
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CHAPTER  IX. 

OP  THE  ABSTRACT  AND  CONVEYANCE:  THE  ASSIOV- 
MENTS  OF  TERMS,  ATTESTED  COPIES  AND  COVE- 
NANTS FOR  TITLE,  TO  WHICH  A  PURCHASER  18  IV* 
TITLED:  OF  SEARCHING  FOR  INCUMBRANCES :  AKP 
OF    RELIEF    IN    RESPECT    OF    INCUMBRANCES. 


SECTION  I.  . 

Of  the  Abstract  and  Coiweyafice. 


The  vendor  must  at  his  own  expense  furnish  the  par- 
chaser  with  an  abstract  of  his  muniments  (I),  and  dedvee 
a  clear  title  to  the  estate.  The  abstract  ought  to  motioi 
every  incumbrance  whatever  affecting  the  estate,  ffflJ 
should,  therefore,  contain  an  account  of  every  judgmo* 
by  which  the  estate  is  affected  {a) ;  but  equity  considers  ft 
complete  whenever  it  appears,  that  upon  certain  ads  d(M 
the  legal  and  equitable  estates  will  be  in  the  purcbaser; 
which  may  be  long  before  the  title  can  be  completed  (Jfy 
The  abstract  is  delivered  for  the  following  puipoiBii 
1  st,  That  the  purchaser  may  see  whether  the  title  ii  loA 
as  he  will  accept.  He  has  also  a  right  to  it  afiter  he  has  tdttB 
an  opinion,  in  order  to  take  anotlier  opinion  in  case  k  * 

(a)  Riohards  v.  Barton,  1  Esp.  (6)  See  8  Ves.  juiu430;  ^^ 
Ca.268.  Jac.  and  Walk.  421. 

(I)  Formerly  the  title-deeds  themselves  were  delivered  to  tbe  f'' 
chaser,  and  hia  solicitor  prepared  the  abstract  at  his  expense;  an'^ 
abstract  was  compared  with  the  title-deeds  by  the  counsel  before  wbon* 
was  laid.     See  Temple  r.  Brown,  6  Taunt.  60. 

not 
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with  that,  and  for  the  purpose  of  taking  fur- 
objections,  and  of  further  considering  the  title.  He 
t  have  it  too  for  another  purpose,  to  assist  him  in  pre- 
ag  his  conveyance,  that  he  may  see  who  must  be  made 
ies,  what  form  of  conveyance  is  expedient,  what  par- 
we  to  be  inserted,  and  the  like  (c).  As  to  the  gene- 
[NK^erty  in  the  abstract,  it  is  hard  to  say  who  may 
i  it ;  while  the  contract  is  open,  it  is  neither  in  the 
lor  nor  in  the  vendee  absolutely ;  but,  if  the  sale  goes 
it  is  the  property  of  the  vendee ;  if  the  sale  is  broken 
it  18  the  property  of  the  vendor.  In  the  mean  time 
rendee  has  a  temporary  property,  and  a  right  to  keep 
ren  if  the  title  be  rejected,  until  the  dispute  be  finally 
edy  for  his  own  justification,  in  order  to  show  on  what 
md  he  did  reject  the  title  (d).  If  the  purchase  go  o£^ 
only  is  the  abstract  to  be  returned,  but  no  copy  to 
kopt,  lest  it  should  be  used  for  a  mischievous  pur- 
i(e) ;  and  although  the  purchaser  pays  for  the  opinion, 
for  the  same  reason,  that  ought,  it  should  seem,  to  be 
med  with  the  abstract  (/). 

1  a'  case  where  the  purchaser  returned  the  abstract  to 
teller,  to  answer  the  queries  and  opinion  of  counsel,  it 
hdd,  that  he  (the  purchaser)  might  maintain  trover 
int  die  seller  for  the  abstract,  although  the  seller  him- 
■light  ultimately  be  entitled  to  the  abstract.  The 
poraiy  property  of  the  purchaser  in  the  abstract  was 
dent  to  enable  him  to  maintain  the  action  (g). 
1m  seller  is  bound  to  produce  the  deeds,  in  order  that 
distract  may  be  examined  with  them,  although  they 
not  in  his  possession,  and  the  purchaser  is  not  to  be 

See  S  Taunt.  276,  per  Mans-  rence,  J. 

&  J.  (y*)  See  and  consider  2  Taunt. 

)  t  Taunt  278,   per  Cham-  270»  per  Mansfield,  C.  J. 

I.  (g)  Roberts  V.  Wyatt,  2  Taunt 

t  Taunt  277,    per  Law-  2C8. 

entitled 
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entitled  to  the  custody  of  them.  But,  if  they  are  in  the 
possession  of  a  third  person,  the  purchaser  s  solicitor,  it 
geems,  must  send  to  the  place  where  the  deeds  are,  in 
order  to  examine  them  with  the  abstract,  and  the  seller 
must  pay  the  expense  of  the  journey  (A),  (I). 

The  strict  rule  seems  to  be,  that  the  vendor  must  proeore 
the  fee  to  be  vested  either  in  himself,  or  a  trustee  for  him; 
and  that  a  purchaser  is  not  compellable  to  bear  the  ex- 
pense of  a  long  conveyance,  on  account  of  the  legal  estate 
having  been  outstanding  for  a  length  of  time,  or  of  die 
estate  being  subject  to  incumbrances  which  are  to  be  paid 
off  (i).  It  is  not,  however,  very  usual  to  insist  upon  this, 
unless  the  title  cannot  be  perfected  without  a  private  act  of 
parliament ;  in  which  case,  the  expense  of  obtainii^  it 
is  always  borne  by  the  vendor. 

Unless  there  be  an  express  stipulation  to  the  contraij, 
the  expense  of  the  conveyance  falls  on  the  purchaser  (A); 
who,  as  we  have  already  seen,  must  in  that  case  prqwe 
and  tender  the  conveyance  (/).     The  expense  attending 

(h)  Sharp  V.  Page,  Rolls,  1815,  noicj  this  is  the  univenal  pndiei 

ivlS.  of  the  profession, 
(i)  See  1  H.Blackst.  280.  (/)  Supra,  ch.  4. 

(it)    See  2  Ves.  jun.  155 ;    and 


(I)  Sale  by  assignees  of  a  bankrupt.  A  settlement  of  1703  wviitki 
possession  of  a  former  purchaser,  and  there  was  only  a  cavwui  ^ 
produce  a  copy  of  it.  A  bill  was  filed  by  the  assignees  for  a  ipBcib 
performance.  The  purchaser  was  informed  that  the  settlement  mi  > 
the  possession  of  a  gentleman  in  the  country,  and  might  be  9U%  dert 
He  was  ready  to  covenant  to  produce  it.  The  purchaser  aubmittoii^ 
the  Master  that  it  was  the  duty  of  tlie  sellers  to  produce  the  deeds  ^^^ 
in  the  abstract  before  the  Master,  or  to  the  purchaser's  solicitor  in  \f^ 
don.  The  Master  stated,  that  he  would  make  inquiry  of  conveyanc'% 
what  the  practice  in  such  cases  was,  and  afterw|irds  decided,  thMtk* 
purchaser's  solicitor  ought  to  send  to  Baldock,  where  the  deeds  wff^^ 
compare  the  abstract  with  the  settlement,  but  that  the  sellers  oo^^ 
pay  the  expenses  of  such  journey. 
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ion  of  the  conveyance  is,  however,  always  borne 

ador. 

sstate  be  copyhold,  the  purchaser  must  bear  the 

x>di  of  the  surrender  to  him  and  of  his  admis- 

and  a  vendor  is  not  obliged  to  pay  the  fine  due 
^musion  of  the  vendee,  although  he  covenant  to 

and  assure  the  copyholds  at  his  own  costs  and 
i) ;  because,  it  is  said,  the  title  is  perfected  by 
tance,  and  the  fine  is  not  due  till  after  (o). 
ft  be  altered  by  either  party,  although  the  altera- 
ich  as  would  be  supported  by  the  Courts,  yet  the 
Itered  should  not  be  ingrossed  without  a  com- 
Q  being  first  made  to  the  other  party  (jd). 
baier  has  a  right  to  require  the  vendor  himself  to 
tiie  estate,  if  copyhold,  and  to  execute  the  con- 
if  freehold  ;  and  he  cannot  be  compelled  to  ac- 
ir  a  surrender,  or  conveyance,  under  a  power 
jf  unless  an  actual  necessity  appears  for  it  (q) ; 
fl  to  multiply  his  proofs,  and  he  may  be  put  under 
I  by  these  means  ;  the  letter  of  attorney  may  be 

the  party  is  obliged  to  prove  the  execution  of 

f  «•  Man,  1  Atk.  95,  supp.  to  Co.  Copy.    s.  10;     and 

dition.  Parkins    v.   Titus,  MS.      In  the 

ana  v.  Sime,   1  East,  first  edition,  the  author  cited  Wil- 

lowes's  case,   13  Rep.  1,  as  sub- 

a  V.  Hammond,   4  Co.  versive  of  the  authority  of  Dalton 

:  V.  Lord  of  the  Manor  v.  Hammond,  as  reported  in  Coke ; 

f  S  Term  Rep.  484  ;  but  upon  further  consideration,  he 

she  V,  Rogers,    1  Ro.  is  satisfied  that  he  was  wrong. 

(A.)  pL  1 ;    3  Burr.-  (p)   See  Staines  r.   Morris,    1 

Cost  p.  163 ;  Wood's  Ves.  and  Bea.  15. 

7;  Gilb.  Ten.  205;  1  (q)  Mitchel    v.  Neale,    2  Ves. 

ft,  286;   sed  ^.  and  679;  Richards  v.  Barton,  1  Esp. 

V.   Hammond,   Cro.  Ca.  268 ;  and  see  t6uf.  115. 
Mb.  022.  pi.  851 ;  and 
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it  (r).  A  letter  of  attorney  may  be  revoked  the  next  mo- 
menty  that  revocation  may  be  notified  to  the  attorney 
without  the  purchaser  s  knowledge,  and  then  the  con- 
veyance would  be  void ;  and  the  purchaser's  only  remedy 
would  be  a  suit  in  equity  (s). 

Besides,  the  vendor  may  be  dead  at  the  time  the  power 
is  exercised,  and  in  that  case  the  execution  would  be  void, 
as  a  power  of  this  nature  expires  by  the  death  of  the  prin- 
cipal (0-  For  this  reason,  where  a  purchaser  chooses  to 
permit  the  conveyance  to  be  executed  by  attorney,  the  at- 
torney should  execute  a  declaration  of  trust,  that  he  will 
stand  possessed  of  the  purchase  money  in  trust  for  the  pur^ 
chaser,  until  it  either  appear  by  satisfactory  evidence,  thai 
the  vendor  was  alive  at  the  time  of  the  execution  of  the 
deed,  or  if  he  shall  be  dead,  until  the  estate  is  duly  con-^ 
veyed  to  the  purchaser. 

As  a  purchaser  cannot  be  required  to  take  a  conveyance' 
executed  by  attorney,  so,  on  the  other  hand,-  if  a  vendor 
only  covenant  to  surrender  or  convey  lands  to  a  purchaser 
upon  request,  he  is  not  compellable  to  appoint  an  attomej 
for  that  purpose  (u). 

Where  the  estate  lies  in  a  register  county,  the  convey- 
ance should  be  registered  as  soon  as  it  is  executed,  lir. 
Hilliard  remarks  (a:*)  that,  by  the  statutes  for  registry,  Aeie 
is  no  time  limited  for  registering  deeds ;  and  that  it  is 
therefore  obvious  from  an  inspection  of  the  acts,  how  ne- 
cessary it  is,  that  deeds  should  be  registered  immediate  en 

(r)  See  Johnson  v.  Mason,    1  (f)    Shipman     v.     Thoo^iOii 

£sp.  Ca«  89.  Wynne  v.  Thomas,  Willei,  Itf* 

(js)  Per  Lord  Hardwicke,  in  ccuu  565 ;  Wallace  v.  Cooke,  5  £^.6^ 

Mitchell  V,  Neale,  ubi  sup.    As  to  117* 

'j'.':  revocation  of  a  power  of  at-  («)  Symms  v.  Lady  Smithi  0* 

^.v/,  see  Walsh   v.  Whitcomb,  Car.  299;  Godb.445. 

'  Ca.  565.  (*)  N.  (2)  to  Shep.  TooA  H* 
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chig  executed:  to  enforce  this  the  more  strongly,  he 
it  may  not  be  useless  to  consider,  if  a  subsequent 
ranee  or  mortgage  should  be  executed  for  a  valuable 
eration,  and  from  an  almost  momentary  inattention 
ly  of  the  first  vendee,  or  mortgagee,  in  not  imme- 
'registering,the  second  vendee  or  mortgagee  should 
r  .fiist ;  whether,  in  such  case,  the  first  vendee  or 
igee  doth  not  thereby  become  in  a  worse  situation 
e  would  have  been  by  law,  in  case  the  registering 
id  not  been  made. 

» very  dear,  that  in  the  case  put,  the  subsequent 
laer  or  mortgagee,  unless  he  had  notice,  would  pre- 
fer the  first  vendee  or  mortgagee.  And  it  must  be 
pddf  that,  by  delaying  to  register  his  conveyance,  a 
Mper  gives  a  prior  incumbrancer,  who  may  have 
ted  to  register  his  incumbrance,  an  opportunity  of 
11^  his  error,  and  thereby  establishing  his  demand 

estate ;  for  the  acts  only  say  that  deeds  shall  be 
0Uess  such  memorial  thereof  is  registered,  as  by  the 
directed,  before  the  registering  the  memorial  under 
the  subsequent  purchaser  claims  {y). 
ppears,  therefore,  that  there  are  two  cogent  reasons 
.  memorial  of  the  conveyance  should  be  duly  ve- 
id  immediately  after  the  execution  of  the  conveyance; 
e,  that  a  prior  incumbrancer  might,  during  the  de- 
fptter  his  incumbrance ;  the  other,  that  the  delay 

give  an  unprincipled  vendor  an  opportunity  of 
jT  the  estate  to  a  bond  Jide  vendee  without  notice ; 
if  he  reg^tered  his  deeds  before  the  registry  of  the 
Hivejrance,  would  certainly  prevail  against  the  first 
uer. 

(jf)  Vide  infra  in  this  chapter,  and  chapter  16. 
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SECTION  II. 

Of  Amgnments  of  Terms, 

A  PURCHASER  may  require  an  assignment  of  aD  out- 
standing terms,  of  which  he  could  avail  himself  in 
ejectment,  to  attend  the  inheritance ;  and  if  the  purchaser 
leave  them  outstanding,  he  may  not,  perhaps,  have  the 
full  enjoyment  of  his  estate,  without,  at  some  future  pe- 
riod, being  himself  at  the  expense  of  getting  them  in :  for 
even  a  mortgagee  would  be  very  unwilling  to  advance 
money  on  the  estate,  unless  the  terms  were  assigned,  lest 
a  subsequent  mortgagee  or  purchaser,  without  notice, 
should  obtain  an  assignment  of  them,  and  so  over-reaci 
the  prior  mortgage. 


I.  The  position  that  a  purchaser  may  require  an  assign.* 
ment  of  all  outstanding  terms,  of  which  he  can  avail  Amr- 
self  in  ejectment  J  to  attend  the  inheritance,  naturally  calls 
our  attention  to  the  cases  in  which  a  term  may  be  used 
upon  an  ejectment.     We  have  already  seen  that,  in  some 
cases,  the  possession  of  the  cestui  que  trust  may  opoite 
as  a  bar  to  his  trustee  {z).     So  where  a  purchaser  is  no^ 
at  the  time  of  his  contract,  aware  of  the  term,  and  i(s  a- 
istence  would  endanger  or  affect  his  title,  a  fine  leviedt 
with  five  years  nonclaim,  will  operate  as  a  bar  to  the  tm- 
tee  of  the  term  (a) ;  although,  where  the  term  is  assign^ 
in  trust  for  the  purchaser,  a  fine  levied  will  not  affect  it» 
because  such  a  construction  would  be  manifesdy  contitfy 

(z)  Supra,  p.  337.  (fl)  Iseham  r.  Morricc,  Cro.  CiT- 

109,  5th  resol. ;  2  VeDtr.  320. 

to 


OF  ASSIGNMENTS   OF   TEUMS.  373 

to  the  intention  of  the  parties  (b).  But  as  the  law  on  these 
points  b  not  well  settled,  it  may  be  laid  down  as  a  general 
role,  that  nearly  all  terms  for  years,  however  ancient,  and 
notwithstanding  any  adverse  possession  or  fines,  may  be 
required  by  a  purchaser  to  be  assigned  to  attend  the  in- 
heritance ;  and  where  a  term  has  once  been  assigned  to 
attend  the  inheritance,  although  at  a  period  very  remote, 
and  it  has  been  since  treated  as  a  subsisting  term  by  de* 
darations  in  the  subsequent  deeds,  that  the  person  in  whom 
it  is  vested  shall  stand  possessed  of  it  in  trust  to  attend 
dieinheritance,  a  purchaser  can  never  be  advised  to  per- 
mit the  term  to  continue  outstanding,  because  it  is  clear, 
flitt it  maybe  used  against  him  upon  an  ejectment.  Nor 
is  it  any  answer  to  a  purchaser's  claim,  that  the  term  has 
afaudy  been  recently  assigned  to  attend  the  inheritance. 

Where  terms  for  years  are  raised  by  settlements,  it  is 
usual  to  introduce  a  proviso,  that  they  shall  cease  when 
tibe  tmsts  are  at  an  end.  In  well-drawn  deeds,  this  pro- 
iriio  always  expresses  three  events :  i  st,  the  trusts 
never  arising ;  2dly,  their  becoming  unnecessary  or  inca- 
piUe  of  tdung  effect ;  or,  3dly,  the  performance  of  them. 
But  it  frequently  happens,  in  ill-penned  instruments,  that 
fttee  events  are  not  accurately  expressed,  or  not  all  pro- 
wed  for ;  and  in  those  cases  it  must  be  seen  whether^ 
a  die  events  which  have  happened,  the  term  has  ceased^ 
ftr  if  it  has  not,  the  purchaser  must  require  an  assignment 
tf  tbe  term.  To  illustrate  this  doctrine,  let  us  suppose  a 
tann  for  years  to  be  created  for  raising  a  sum  of  money 
fcv  the  first  son  of  Ay  who  shall  attain  twenty-one,  and 
ftit  it  is  declared  by  the  deed,  that  when  the  trusts  are 
pofermed,  the  term  shall  cease.    Now,  in  this  case,  if  A 

m 

W  Freeman  v.  Barnes,  1  Ventr.     Pierce,   Carth.   100 ;    Basket    r. 
•0;  1  Lev.  270.    See  Smith  v.     Peirce,  1  Vcm.  226. 

B  B   3  should 


i 


374  OF   ASSIGNMENTS    OF   TERMS. 

should  not  have  a  son  who  attains  twenty-one,  the  trusts 
would  not  have  arisen,  and  consequently  could  not  be  per- 
formed ;  and  it  seems  that  the  term  will  not  cease ;  die 
event  which  happened  not  being  provided  for  in  the  de- 
claration for  cesser  of  the  term. 

In  a  late  case  (c),  which  has  already  been  referred  to^  it 
appeared,  that  under  a  power  Mr.  Walsh  Porter  had,  by 
deed,  charged  the  estate  in  question  with  the  payment  of 
5,000  /.  to  the  children  of  his  then  intended  marriage,  at 
such  time  or  times,  and  in  such  proportions,  and  in  such 
manner  as  thereinafter  mentioned.  And,  by  the  same  deed, 
in  further  exercise  of  his  power,  he  appointed  the  estate 
to  trustees  for  five  hundred  years,  upon  the  usual  troste  fo 
raise  the  5,000/.  payable  to  sons  at  twenty-one,  and 
daughters  at  twenty-one,  or  marriage,  with  the  usual  pro- 
vision for  raising  maintenance  in  the  mean  time.     And  it 
was  provided,  that  if  no  child  should  become  entitled  to 
the  portions,  or  if  the  person  or  persons  to  whom  the  not 
estate  of  inheritance  of  and  in  the  said  manor,  &c.  iaie- 
version  or  remainder,  expectant  on  the  determination  of  die 
said  term  of  five  hundred  years,  shall,  for  the  time  h^B^ 
belong,  do,  and  shall,  well  and  truly  pay,  or  cause  to  be 
paid,  unto  the  said  Edmund  Lambert  and  Thomas  Gorpmi 
(the  trustees  of  the  term)  or  the  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivor,  or  well  inl 
sufficiently,  to  his  and  their  good  liking,  secure  to  be  jnii 
the  portion  or  portions  hereinbefore  provided,  or  intended 
to  be  provided,  for  such  child  or  children,  or  so  snui 
thereof  as  shall  be  remaining  unpaid  (all  such  maintenaooe 
and  interest  as   is  hereinbefore  mentioned  being  M 
raised  and  satisfied) ;  and  in  case  all  and.  eveiy  of  the 
trusts  declared  as  aforesaid,  of  and  concerning  the  flsid 
term,  shall  in  all  things  be  performed  and  satisfiedi  ^ 

(jc)  Hays  v.  Bailey,  Rolls,  10th  August  1S13,  xidesupra^  p.d03> 
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1^  dischai^d,  either  by  becoming  incapable  of  being 
rmedy  or  by  any  other  means,  and  the  trustees  shall 
id  their  expenses,  then  the  term  should  cease.    The 
yns  were  paid  to  the  personal  representatives  of  the 
ring  trustee,  with  all  interest  and  maintenance  money 
the  day  of  payment,  by  the  reversioner,  "  in  order," 
was  declared,  *^  to  discharge  the  estates  from  the 
msy  and  that  the  term  might  cease  by  virtue  of  the 
lo  contained  in  the  deed  of  appointment;"  and  a 
ir  release  was  executed  by  the  trustees  of  the  term 
receipt  of  the  money.     The  estate  was  $old,  and 
iichase  completed.     The  purchaser  sold  again;  and 
leared,  that  one  of  the  children  was  still  under  age ; 
it  was  insisted,  that  the  payment  to  the  trustees  did 
iidiarge  the  estate  from  the  portions.     The  seller 
k  liill  for  a  specific  performance.     It  was  argued, 
dbe  term  in  the  event  had  ceased;  but  the  late 
V  of  the  Rolls  suggested  that,  although  the  term 
;  have  ceased,  yet  the  portions  would  still  remain 
ed  on  the  estate  under  the  charge  in  the  deed.     It 
loweyer,  submitted,  that  the  charge,  and  the  term, 
he  trusts  of  it,  must  all  be  taken  together.     The 
US  would  have  been  as  much  a  charge  on  the  estate 
tike  trusts  of  the  term  as  they  were  under  the  express 
ft.     If  the  term,  which  was  the  legal  and  substantial 
ty,  was  gone  at  law,  it  was  impossible  for  equity  to 
Int  the  charge  yet  subsisted.    The  very  intention  of 
irlies  would  be  frustrated  by  such  a  decision.    The 
08  were  to  be  paid,  according  to  the  charge,  to  the 
w  in  the  manner  after  mentioned ;  and  one  mode 
wds  mentioned,  was  a  payment  to  the  cliildren 
|;h  the  medium  of  the  trustees.     The  proviso  was 
sd  to  meet  the  very  case  which  happened.     The 
es  were  perscms  in  whom  the  party  making   the 
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charge  reposed  confidence ;  and  he,  the  creator  of  the  tnis 
had  expressly  provided,  that  if  the  reversioner  should  b^ 
desirous  to  discharge  the  estate  before  the  childrm 
capable  of  receiving  the  portions  (for,  if  they  were  of 
the  portions  would,  of  course,  be  payable  to  themselvpa^^j 
he  might  pay  the  money  to  the  trustees  for  them,  or  ev-  ^ 
secure  it  to  the  good  liking  of  the  trustees.     Equity  1^^ 
no  power  to  say,  that  this  was  not  a  discreet  act ;  and  t^a^ 
the  portions,  although  paid  to  the  trustees  precisely^  as       i 
directed  by  the  deed,  should,  for  the  greater  securi^  o£ 
the  infants,  still  remain  charged  on  the  estates.    The  term 
had  unquestionably  ceased  at  law;    and  the  portionfl 
which  it  was  raised  to  secure,  had,  of  course,  ceased  witB 
it.     In  support  of  the  objection,  it  was  argued,  that  tlm^ 
portions  were  not  payable  by  the  charge  till  the  childie0 
attained  twenty-one,  and  that  they  could  not  before  di 
period  be  paid  to  the  trustees,  so  as  to  discharge  the 
from  them.    The  late  Master  of  the  Rolls  said,  that 
was  inclined  to  be  of  opinion,  that  the  charge  would 
witli  the  term  which  would  regulate  the  mode  of  paymea 
but  he  doubted  whether  the  term  would  cease,  for  it 
required,  that  "  all  such  maintenance  and  interest  shouL^* 
be  first  raised  and  satisfied."     Now  maintenance  was 
be  raised  till  the  children  attained  twenty-one.    Theaha 
can  it  be  said  that  that  is  done  until  the  child  ai 
twenty-one?    That  circumstance  must  concur;    all 
trusts  must  be  performed ;  it  is  in  the  conjunctive. 
Honor  doubted    therefore  whether  the  charge    woal^ 
cease.     Under  these  circumstances,  he  should  think  tb^** 
the  purchaser  would  not  be  forced  to  take  the  title ;  ax^^ 
therefore  he  overruled  the  exception  to  the  Master's  repo^ 
against  the  title. 

This  objection  was  not  considered  in  the  argument      ^^ 
might,  had  the  point  been  made,  have  been  insisted,  tb^ 
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the  Erection  in  the  deed,  that  ^^  all  such  maintenance  and 

interest  being  first  raised  and  satisfied,"  must  be  confined 

to  maintenance  and  interest  up  to  the  time  of  payment  of 

3ie  principal.     The  interest  was  the  fruit  of  the  principal ; 

Udd  when  the  principal  was  paid«  it  would  yield  interest, 

md  that  would,  of  course,  be  the  fund  for  maintenance. 

Fhe  ground  taken  against  the  title  makes  the  reversioner 

itill  liable  to  pay  interest  under  the  charge  in  the  deed, 

ildiough  he  has  paid  off  the  principal,  which  will  produce 

interest     Could  he  file  a  bill  against  the  trustees  to  pay 

bim  the  interest  of  the  5,000/.  which  he  paid  to  them? 

Deold  the  trustees  file  a  bill  against  the  owner  of  the 

Briate  for  pajrment  of  the  interest,  although  they  had  the 

jbOOO  L  in  the'funds  ?    And,  if  not,  does  it  not  follow  that 

Ihe  interest  was  no  longer  a  charge  on  the  estate  ?    The 

BODStmction,  which  depends  on  the  general  expression  in 

tihe-deedi  wholly  defeats  the  intention  of  the  parties,  that 

dbe  reversioner  might,  at  any  time,  relieve  the  estate  from 

die  charge  altogether,  upon  pajrment  of  the  portions.  The 

power  supposed  to  be  reserved  to  the  owner  is,  to  pay  off 

llie  principal,  and  yet  leave  the  estate  subject  to  the  in- 

.|M8t    The  decision,  in  this  case,  proves,  that  the  charge 

.of  the  interest  is  as  serious  an  objection  to  the  owner's 

Ipfle  as  the  charge  of  the  principal.     If,  tnerefore,  the 

pvyment  of  the  principal  has  any  operation,  it  is  to  make 

.4e  owner  pay  ten-per-cent.  interest  instead  of  five.     But, 

. '  is  admitted,  that  the  portions  might  be  paid  to  the 

'Wtees  before  the  children  attained  twenty-one.     Now, 

^  the  maintenance  and  interest  were  to  be  ^rst  raised 

^  paid,  it  must  necessarily  be  intended,  that  the  main* 

taiance  was  such  as  had  already  accrued ;  for,  how  could 

w  trustees  raise  by  anticipation  what  might  never  become 

•**«  ?    The  proviso  for  cesser  embraced,  1  st,  the  event  of 

^^  being  no  child  who  should  become  entided  to  the 

portion ; 
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portion ;  2d,  the  payment  of  the  portions  to  the  trustees ; 
3d,  the  performance  of  the  trusts.  There  are  some  gene- 
ral words  in  the  proviso  which  are  unskilfiiUy  intro- 
duced ;  but  this  was  tlie  intention,  and  the  words  are  suffi- 
cient to  effectuate  it.  The  word,  and^  introducii^  Ae 
third  event,  must,  it  is  submitted,  be  read  or ;  for  the 
second  and  third  events  could  not  happen  together.  The 
case  was  afterwards  heard  upon  appeal  before  the  Lord 
Chancellor,  but  it  had  become  unnecessary  to  decide  the 
above  point,  and  his  Lordship  gave  no  opinion  upon  it 

Where  a  portion  is  secured  by  a  term  of  years,  and  tbe 
term  is  directed  to  cease  upon  payment  of  the  mxmejj  and 
the  estate  is  sold  before  the  portion  is  paid,  it  sometimes 
happens  that  the  purchaser  is  desirous  to  keep  the  termoD 
foot,  and  the  following  plan  has  been  adopted  for  thatpiu^ 
pose.-<  A  fictitious  mortgage  is  first  made  of  the  term  &r 
raising  the  portion,  to  a  friend  of  the  purchaser's,  in 
which  the  purchase  is  not  noticed ;  then  the  estate  is  con- 
veyed to  the  purchaser  in  the  usual  way,  subject  to  die 
mortgage  ;  and  then,  by  a  subsequent  deed,  the  snppoied 
mortgagee  declares  that  he  has  been  paid  off,  and  Ait 
he  will  stand  possessed  of  the  term  in  trust  for  the  po^ 
chaser,  and  to  attend  the  inheritance.     Now,  this  pli4 
although  certainly  ingenious,  is,  I  fear,  ineffectual.    Ittf 
impossible  to  read  the  deeds  bearing  >date,  as  (h^  n^ 
cessarily  must  do,  within  a  day  or  two  of  each  odier, 
without  seeing  that  the  whole  proceeding  is  fictitioai; 
and  if  the  term  should  be  set  up  in  ejectment,  it  would  te 
quite  open  to  the  adverse  party  to  insist  that  the  deeds 
were  nugatory.     And  when  the  fact  is  once  establishei 
that  the  portion  was  paid  off  without  a  bondjide  mor^ag^ 
it  should  seem  that  the  term  must  cease,  by  force  of  Ae 
proviso  in  the  deed  creating  it,  and  that  no  artifice  of  die 

parties  can  keep  it  alive. 

II. 
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IL^  We  may  now  consider  shortly  the  leading  rales  on 
e  doctrine  of  meiger  of  terms  of  years,  without  a 
lowledge  of  which,  the  practical  conveyancer  must 
aquently  be  at  a  loss  to  know  of  what  terms  to  require 
LasBignment 

Where  a  term  of  years  and  the  inheritance  meet  in  one 
saon  in  the  same  right,  the  term  is  extinct. 
Sa  a  man  cannot,  Sir  Edward  Coke  says,  have  a  term 
fli  yean  in  his  own  right,  and  a  freehold  in  auter  drmtj 
\  consist  together  {d) ;  and  he  illustrates  this  rule  by 
atmgy  that  where  a  man,  lessee  for  years,  take  a  feme 
Wor  to  wife,  the  term  is  extinct     But  this  position 
ppean  to  be  contradicted  by  the  case  of  Lichden  v. 
Kmnnore  (e),  in  which  it  was  held,  that  if  there  be  lessee 
ior  yeuBy  reversion  for  life  to  il,  a  married  woman,  and 
hekssee  grant  his  estate  to  the  husband,  and  then  the 
life  dieSy  the  term  is  not  extinct,  because  the  husband 
bis  Ae  estates  in  several  rights,  for  the  freehold  was  in 
Aawife,  and  the  husband  was  merely  seised  in  her  right; 
m^  to  speak  more  correctly,  the  freehold  was  in  the  hus- 
bind  and  wife,  although  in  her  right  (/). 
'And  it  is  dear,  that  if  in  a  case  like  this,  the  coalition 
^aot  occasioned  by  the  act  of  the  termor,  the  term  will 
ioiiierge.     Thus,  the  descent  of  the  fee  upon  the  wife  of 
^  trauw  for  years  after  the  intermarriage  will  not  drown 
4a  torn,  because  the  estates  do  not  coalesce  by  the  act  of 
^tennor  for  years  (^),  and  the  term  he  holds  in  his  own 
1^  and  the  freehold  in  right  of  his  wife.    This  was  de- 
died  in  the  reign  of  James  I.  by  Fleming,  C.  J.  and 
'«Der  and  Croke,  justices,  against  the  opinion  ofWilliams, 

■ 

tf)  1  Inst.  33S,  b.    See  9  East,  Doogl.  320. 

**•  ig)    Lady  Piatt  v.  Sleap,  Cro. 

ft)  S  RolL  Rtp.  472 ;    1  Ro.  Jac.  275;   1  Bukt.  118 ;  Jenk.  2d 

^'»'  »34,  pi.  10 ;  Ben.  141.  Cent  pi.  38. 

(/)  See  Polyblank  v.  Hawkins, 

justice, 
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justice,  who,  even  after  judgment  was  given,  said  to  the 
counsel  at  the  bar  that,  as  clear  as  it  was  that  they  were 
at  the  bar,  so  clear  it  was  that  the  term  was  extinct ;  and 
n  other  respects  expressed  himself  very  violently,  so  that 
Sir  Edward  Coke  s  doctrine  was  not  overruled  withont 
opposition. 

Where,  however,  a  husband  termor  for  years,  seised  of 
the  freehold  in  right  of  his  wife,  has  issue  by  the  wife,  so 
that  he  is  entitled,  in  his  own  right,  as  tenant  by  die 
curtesy,  there  seems  reason  to  contend  that  the  teim  will 
merge  (A). 

A  term  vested  in  a  person  as  executor  mag  belong  to 
him  beneficially ;  and  it  therefore  seems,  that  if  he  piu^ 
chase  the  reversion,  the  term  will  be  extinct ;  although  it  is 
usual  in  practice  to  require  an  assignment  of  such  a  teim 
on  a  future  purchase  of  the  inheritance ;  and  this  practioe 
is  sanctioned  by  an  obiter  dictum  of  Lord  C.  J.  Holt'i^  in 
Cage  V.  Acton  (i),  where  he  admitted  (as  a  point  per&cdf 
clear)  that  if  a  man  hath  a  term  as  executor,  and  poidiaNi 
the  reversion,  this  is  no  extinguishment.  But  in  Broob's 
Abridgment,  it  is  in  three  several  places  (Ar)  ftsied  to 
have  been  held  by  the  judges  Hales  and  Whorwoodi  io 
4  Edw.  VI.  that  if  a  man  has  a  lease  for  years  as  execslo^ 
and  afterwards  purchases  the  land  in  fee,  the  lease  ii 
extinct ;  and  this  position  is  cited  and  not  denied  ii 
several  cases  (/),  and  is  adopted  by  RoUe  in  his  Abridf 
ment  (m).  So  in  a  case  in  Leonard  (»),  Dyer  expEcitif 
laid  down  the  same  doctrine ;  and  it  has  been  treated  tf 
clear  law,  in  two  cases,  one  of  which  is  reported  if 
Hetly(o),  and  the  other  by  Freeman  (;?)•     Andinoo^ 

(A)  See  1  Bulstr.  118.  (/)  3  Leo.  Ill ;  2  Rolfe'iBf' 

(t)  1  Salk.  326 ;  Com.  69 ;  and  472. 
see  Webb  v.  Russell,  3  Term  Rep.         (m)  1  Ro.  Ahr.  934,  id.9i 
393.  (»)  4  Leo.  37,  pi.  lOS. 

{k)   Bro.  Abr.  Extinguishment        (o)  Het.  36. 

54«  Leases  63,  Surrender  52.  (f)  ^  Freem.  2S9,  pl.59f- 

CISC 
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df  the  judges  thought,  that  even  the  descent  of 
the  executor  would  merge  the  term  (g)y  although 
»f  Baron  Gilbert  justly  questions  this  position  (r). 
that  a  purchase  of  the  fee  by  the  executor  shall 
e  term,  appears  to  be  founded  in  reason  as  well 
luthority ;  for,  as  far  as  his  own  interest  is  con- 
lere  cannot  be  any  reason  why  the  term  should 
e.  It  is  admitted,  however,  on  all  hands,  that 
shall  not  be  extinct  as  to  creditors,  and  this  I . 
ed  to  believe,  from  Lord  Raymond's  report  of 
Acton,  is  all  that  Lord  Chief  Justice  Holt 
t  although  his  dictum  is  so  generally  stated  in 
and  Salkeld's  reports  of  this  case.  At  any  rate, 
Mter  dictum^  and  cannot  affect  a  doctrine  ap- 

0  well  established ;  and  it  is  therefore  submitted 
ler,  that  in  a  case  of  this  nature  the  term  must 
lilie  inheritance,  except  as  to  creditors. 

nan  may  have  a  freehold  in  his  own  right,  and  a 
Kler  droU  (/). 

N[e,  if  a  man  seised  of  the  freehold  intermarry 
onan  termor  for  years,  the  term  is  not  extinct, 
oaband  is  possessed  of  the  term  in  right  of  his 
Dg  the  coverture,  because  he  has  not  done  any 
itroy  the  term,  and  it  is  cast  upon  him  by  the 

le  lessee  grant  the  term  to  the  wife  of  the  lessor, 
:  merge  (of). 

a  man  possessed  of  a  term  in  right  of  his  wife, 
the  freehold,  there  seems  ground  to  contend,  that 
xrill  merge,  inasmuch  as  the  estates  coalesce  by 

Leo.  112.  Comm.  417 ;  and  see  4  Leo.  58 ; 

ic  Abr.  Leases,  (R.)  Godb.  2 ;  Het  30. 

1  Raym.  520.  (x)  Bracebridge  v.  Cods,  Flo^ 
.  938,  b.  Comm.  417* 


bridge  V.  Cook,   Plu. 
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his  own  act,  and  not  as  in  the  case  of  marriage,  by  die 
act  of  law ;  and  accordingly  in  one  case  (j/)y  Dyer  held 
the  wife's  term  to  be  extinct  by  the  husband  purchasing 
the  fee  ;  and  Manwood,  C.  B.  agreed  with  him ;  and  the- 
same  doctrine  appears  to  have  been  held  in  a  case  re- 
ported by  Moore  (z).  Lord  C.  J.  Hobart,  however,  8eem&^ 
to  have  been  of  opinion,  that  a  purchase  by  the  husband^ 
of  the  fee  should  not  extinguish  the  term  (a),  and  in  fhi^ 
opinion  Lord  C.  J.  Holt  appears  to  have  coincided  (h). 

Upon  the  foregoing  principle,  if  the  lessee  malkt  ih^^ 
freeholder  his  executor,  the  term  will  not  merge  (c). 

It  was  formerly  holden,  that  a  term  for  years  could  nof 
merge  in  a  term  for  years ;  but  in  Hughes  v.  Robodiam(<r)^ 
it  was  determined,  that  if  there  be  two  termors,  he  wlio 
has  the  less  estate  may  surrender  to  the  other,  and  the 
term  will  merge  in  the  greater :  2dly,  that  although  tbe 
reversion  be  for  a  less  number  of  years  than  the  tenn  in 
possession,  yet  the  term  in  possession  sball  drown  in  Aat 
in  reversion. 

It  remains  to  observe,  that  before  the  statute  of  useB{ijf 
if  a  termor  for  years  was  enfeoffed  to  uses,  equity  wooU 
not  compel  him  to  execute  the  estate  so  as  to  deprive  Ufi- 
self  of  his  term.  The  statute  of  Henry,  by  transferring 
the  use  into  a  possession,  would  have  destroyed  the  eslitai 
of  termors  who  were  enfeoffed  to  uses ;  but  to  prevent  dis 
injustice,  an  express  saving  was  introduced  into  the  act  of 
the  rights  of  all  persons  seised  to  uses.  Therefore,  if  ^ 
fine  or  feoffment  be  levied  or  made  to  a  lessee  for  years  to 
the  use  of  others,  the  term  will  not  be  extinct,  althoogl^ 

(y)  Godb.  2 ;  4  Leo.  38.  ral  v.  Sands,  3  Cha.  Rep.  19. 

(z)  Mo.  54,  pi.  157.  W  Hughes  v.  Robothun,  C» 

(a)  Youngr «.  Radford,  Hob.  3.       Eliz.  302.     See  Bac.  Abr.  Lb«* 


(b)  See  1  Salk.  326. 

(c)  1  Inst.  338,  b. ;    1  Freem. 
289,  pi.  338.     See  Attorney-geae- 


(S.)  s.  2 ;    Stephens    o.  fkj^ 
V.  C.  1821,  MS.  accordingir. 
(e)  27  Hen.  VIII.  c.  10,1.3. 

if 
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lie  statute  had  not  been  made,  the  term  would  have  been 
ingnished  at  common  law  (/).  So,  where  a  termor 
years  was  made  a  tenant  to  the  pracipe,  it  was  held 
t  ahliough  the  freehold  vested  in  him  drowned  the 
n  until  the  recovery  was  suffered,  yet,  when  the  re- 
fWf  was  perfected,  the  term  should  revive  (^).  And  it 
ms  that  the  same  rule  must  prevail  where  the  convey- 
K 18  by  lease  and  release,  although  it  has  been  strenu- 
iy  argued,  that  as  the  lease  for  a  year  is  a  surrender  in 
f-  of  die  prior  term,  the  subsequent  release  to  uses  shall 
:  bring  the  case  within  the  saving  of  the  statute  of 
Mi'-  'There  appears,  however,  to  be  no  weight  in  this 
{Bment ;  a  lease  and  release  being  a  common  convey- 
1^  and  deemed  one  assurance  ;  and  from  one  report  of 
BiGve,  in  which  the  question  arose,  it  seems  that  the 
IgBB  (A)  thought  that  the  term  was  not  extinguished  by 
sleMe  for  a  year  (i). 

bmsy  here  be  remarked,  that  a  deed  purporting  to  be 
I  Mngnment  of  an  old  term  may,  if  that  term  has  by  any 
adent  ceased,  operate  as  the  creation  of  a  new  one.  As 
Ae  common  case  of  an  assignment  of  a  term  in  which 
ft  fieehcdder  in  reversion  joins  in  granting,  bargaining, 
^g  and  assigning  the  term;  if  the  old  term  has 
void,  it  will  be  resuscitated  by  these  words  (A). 


HI.  The  expense  of  the  assignment  of  any  terms  of  years 
to  a  purchaser  can  require  to  be  assigned  to  attend  the 

(/)  Cbeuiej's  caae.   Mo.  196,  127;     best    reported    Bac.  Abr. 

345;  7  Rep.  IQ  b»  20  a.  cited.  Leases,  (R.) ;  S.  C.  by  the  name  of 

CD'  Ftmrra  v.  Fermor,  2  Roll.  How  v.  Stiles,   3  Keb.  2Sd.  SCO ; 

pms ;  Cro.  Jac.  043 ;  Terrie's  2  Lev.  126. 

%iFentr.  280,  cited.  (A)  See   Deon    v.    Keneyi,    0 

K  See  3  Keb.  310.  F^t,  366. 


!>)  Fewtiin  v.  Cook,    1   Mod. 


inheritance! 
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inheritance,  must  be  borne  by  the  purchaser  himself,  but 
the  title  to  them  must  of  course  be  deduced  at  the  expense 
of  the  vendor ;  and  if  a  term  has  never  been  assigned  to 
attend  the  inheritance,  the  vendor  must  bear  the  expense, 
not  only  of  deducing  the  title,  but  also  of  the  assignment 
of  the  term  to  a  trustee  of  tlie  purchaser's  nomination  to 
attend  tlie  inheritance. 

The  rule,  that  terms  of  years  which  have  never 
assigned  to  attend  the  inheritance,  must  be  assigrned  to 
trustee  of  the  purchaser's  nomination,  at  the  vendor^s 
pensCj  is  not  acknowledged  by  some  gentlemen  of  emL  ^ 
nence,  who,  on  the  contrary,  insist  that  the  purchaser  mu&f 
consider  the  term  either  as  a  protection,  or  as  an  inconx^' 
brance.     If  he  deem  it  a  protection,  then  they  contend 
that  he  must  assign  it  at  his  own  expense.     If,  on  the 
contrary,  the  purchaser  treat  the  term  as  an  incumbrance 
they  admit  that  the  vendor  must  discharge  the  estate  fron 
it,  and  accordingly  offer  to  merge  the  term  at  his  expense. 
The   general  practice   of  the  profession,     however,  is 
certainly  in  favour  of  the  purchaser's  right  to  require  an 
assignment  of  the  term  to  attend  the  inheritance  at  die 
vendor's  expense  ;  and  when  it  is  admitted  that  the  vendor 
may  be  compelled  to  merge  the  term  at  his  own  expense^ 
it  seems  very  difficult  to  contend  that  the  purchaser  JUBj 
not  insist  upon  its  being  assigned.     A  refusal  to  ai^$* 
may,  under  these  circumstances,  be  thought  to  be  a  meie 
subterfuge  to  avoid  the  expense  of  the  assignment,  end 
throw  it  upon  the  purchaser.     If  the  purchaser  insist!^ 
an  assignment  of  the  term,  it  seems  clear  that  the  vendor 
cannot  safely  merge  it,  although  the  purchaser  refuse  to 
bear  the  expense  of  the  assignment    The  title  appearing 
on  the  abstract  is  that  on  which  the  purchaser  is  to  aA 
and  consequently  the  vendor,  after  delivery  of  the  abstract 
ought  not  merely  of  his  own  authority  to  do  any  act  to 

aher 
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r  or  affect  the  title;  and  a  trustee  of  a  term-  can 
"ody  be  advised,  after  notice  of  a  contract  for  sale  of 
estate,  (when  he  is  by  construction  of  equity  become  a 
tee  for  the  purchaser),  to  merge  the  term  against  the 
lent  of  his  cesttd  que  trtistj  the  purchaser.  It  would 
lifficult,  therefore,  to  establish  any  other  rule  than  that 
ch,  it  is  apprehended,  is  generally  adopted  by  the 
enion. 

n  some  cases,  perhaps,  assignments  of  terms  may  be 
lensed  with. 

1  Wifloughby  v.  Willoiighby  (/),  Lord  Hardwick  laid 
iwn,  ^'  that  where  an  old  term  had  been  assigned  upon 
opress  trust  to  attend  upon  and  protect  the  inheritance, 
tUhd  by  such  a  deed,  or  the  uses  of  such  a  settlement 
Bribed  or  referred  to  particularly,  as  it  sometimes  hap- 
ii«iid  the  conveyancer  is  satisfied  that  those  uses  of  the 
eritanoe  have  never  been  barred  till  his  new  settle- 
it  or  purchase  is  made,  he  may  very  safely  rely  upon 
because  the  very  assignment  carries  notice  of  the  old 
1(1).  Nay,  where  the  assignment  has  been  generally 
tat  to  attend  the  inheritance,  and  the  parties  approve 
he  old  trustees,  they  may  safely  rely  upon  it,  especially 
Ifc  cases  of  a  purchase  or  mortgage,  where  the  title 
Alflways  are  or  ought  to  be  taken  in  :  for  if  he  has 
CMttion  and  the  assignment  of  the  term  in  his  own 
illy. no  use  can  be  made  of  it  against  him."  This, 
MtfV,  is  never  relied  upon  in  practice.  And  a  decla- 
0^  ci  trust  of  a  term  never  should  be  relied  upon, 
III  all  the  tide  deeds  are  delivered  to  the  purchaser. 

(/)  1  Term  Rep.  763. 

■W|  ■  ■     n  ■       — 

)  Qk.  this.  If  the  person  claiming  under  the  settlement  should  sell 
rtHato  two  distinct  purchasers,  who  were  equally  innocent,  it  seems 
Ifcs  aeoood  purchaaer,  hy  procuring  an  assignment  of  the  term, 
%  txdttde  the  first  purchaser  during  the  term. 

c  c  A  mere 
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A  mere  declaration  of  trust  will  not  protect  the  possession 
against  a  subsequent  purchaser   bonafidc^   and  without 
notice,  who  procures  an  assignment  of  the  term ;  and  it 
has  even  been  held  that  the  custody  of  the  deeds,  accom- 
panied by  a  declaration  of  trust  of  the  term,  is,  as  against 
a  bare  declaration  of  trust,  tantamount  to  an  actual  assign- 
ment (97t).     But,  as  we  shall  presently  see,  a  case  may 
perhaps  occur,  in  which  an  assignment  of  a  term  would 
be  a  protection  against  a  declaration  of  trust  of  it^  accom- 
panied by  the  deeds  ;    so  that  a  prudent  purchaser  wiO 
scarcely  ever  dispense  with  an  actual  assignment  of  an 
outstanding  term. 

Mr.  Butler,  in  his  learned  and  practical  notes  to  Co.  litt 
lays  down  the  following  rules  respecting  tlie  cases  in  which 
a  purchaser  should  or  should  not  dispense  with  an  assign- 
ment of  outstanding  terms  (//). 

^^  1st.  It  may  be  laid  down  as  a  general  rule,  tint 
wherever  a  term  has  been  raised  for  securing  the  payment 
of  money,  as  the  assignment  of  it  by  the  trustee  for  tbe 
person  entided  to  receive,  to  a  trustee  for  the  penon 
obliged  to  pay  the  money,  is  the  best  possible  evidence  of 
the  payment  of  the  money ;  it  may  be  reasonably  required 
as  such. 

^^  2dly.  In  case  a  term  for  years  has  been  assigned  to 
attend  the  inheritance,  if,  upon  a  purchase,  ail  the  deeds 
(as  well  originals  as  counterparts)  by  which  the  tenn  vtf 
created  or  assigned  are  delivered  to  the  purchaser,  and  he 
is  satisfied  that  the  trustee  in  whom  it  is  there  said  to  b^ 
vested  has  made  no  prior  assignment  of  it,  and  that  Ac 
vendor  has  not  charged  the  estate  with  any  intennfr 
diate  incumbrance,  it  is  difficult  to  say  what  possible  tf^ 
can  be  made  of  the  term  against  him,  or  what  good  ctf 

(m)  Stanhope  r.  EarlVeraey,         (n)  Seethe  13th  tectioD  of  >•(') 
Butler's  n.  (1)   s.  13,  to  Co.  Litt.     to  1  Inst.  20O,  b. 
290,  b.  » 

be 
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e  answered  by  requiring  an  assignment  of  it  to  a  trustee 
f  his  own,  unless  it  be  to  satisfy  the  requisitions  of  those 
>  whom  he  may  afterwards  have  occasion  to  mortgage  or 
iD  the  estate. 

f*  3dly.  But  if  any  of  the  deeds  respecting  the  term  are 
oC  dehvered  to  the  purchaser,  or  if  he  is  not  satisfied  of 
le  trustee  not  having  previously  assigned  it,  or  of  the 
sudor  having  made  no  intermediate  incumbrance,  it  seems 
radent  to  require  an  actual  assignment  of  it  to  a  trustee 
ir  him." 

Witib  respect  to  the  second  of  the  above  rules,  the  at- 
ntion  of  the  purchaser  should  be  particularly  called  to 
e  requisite,  that  the  vendor  has  not  charged  the  estate 
ith  any  intermediate  incumbrance.  A  vendor  may,  by 
indalent  representations,  induce  a  purchaser  to  believe 
at  the  title  deeds  are  destroyed  or  mislaid :  and  if  a  pur- 
laaer  acting  under  this  impression  should  procure  an  ac- 
al  assignment  of  a  term  from  the  person  in  whom  it  was 
isted,  it  seems  impossible  to  contend  that  the  person 
possession  of  the  deeds,  although  he  claims  a  prior  title 
die  inheritance  (o),  has  any  equity  against  the  subse- 
lent  purchaser,  who  must  not  be  prevented  from  making 
e  best  use  he  can  of  the  term.  It  is  evident,  however, 
at.tiie,  person  having  thus  obtained  an  assignment  of  a 
RDy  must  have  considerable  difficulty  in  using  it  as  a 
md  to  attack  the  possession  of  his  adversary  (/)). 
A  purchaser  may,  in  some  cases,  be  entitled  to  the  be- 
A  of  an  outstanding  term,  although  he  has  neither  an 
irignment  of  it,  nor  the  possession  of  the  deeds  relating 
•:it  This  doctrine  will  be  discussed  hereafter  (q). 
U  may  here  be  remarked,  that  where  a  term  of  years 

M  Ses  I  Pow.  Mort.  4th  edit.  (p)  See  e.r  parte  Knott,  11  Ves. 

9;  £vaM  v.  Bicknell,   6  Ves.  jun.  609. 

1. 174.  (y)  See  post.  ch.  17* 
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does  not  necessarily  appear  on  the  face  of  the  conveyance, 
it  should  be  assigned  to  attend  the  inheritance  by  a  sepa- 
rate deed,  and  no  notice  should  be  taken  of  it  in  the  con- 
veyance of  the  fee,  for  the  legal  estate  must  prevail  at 
law  (r)  ;  and  it  is  a  consequence  of  this  ruley  that  where  a 
term  of  years  is  assigned  by  the  conveyance  of  the  inhe- 
ritance, or  even  mentioned  in  it  as  a  subsisting  teiTOi  the 
owner  cannot  safely  bring  an  ejectment  in  his  own  name 
only,  lest  his  action  should  be  defeated  by  the  production 
of  the  conveyance  to  him,  in  which  it  would  appear  H^ 
the  legal  estate  was  vested  in  his  trustee.     And  here  we 
may  correct  the  common  error  of  excepting  the  tenn  in 
the  conveyance  of  the  inheritance,  as  an  incumbrance^ 
although  it  is  assigned  to  attend  by  a  separate  deed.  This 
practice  is  very  incorrect,  for  the  term  is  a  protectioDy  and 
not  an  incumbrance ;  and  the  exception  in  the  convejanoe 
effectually  defeats  the  advantages  which  might  othenriae 
be  derived  from  the  term  being  assigned  by  a  tepmtB 
deed. 


IV.  Where  trustees  ought  to  convey  to  the  benefidil 
owner,  it  will,  upon  a  trial,  be  left  to  the  jury  to  presnme 
where  such  a  presumption  may  reasonably  be  made,  Ait 
they  have  conveyed  accordingly,  in  order  to  preventajoit 
title  from  being  defeated  by  a  matter  of  form  (s). 

But  where  the  trustee  of  a  term  is  not  joined  in  anejeet* 

is)  Lade  v.  Holford,  BolL  ^ 
Pri.  110,  as  explained  in  Doe  i^ 
Sy bourn,  7  Term  Rep.  2;  ^ 
Roe  V.  Reade,  8  Terai  R9«ll'* 
and  see  Doe  r.  Staple^  Stb* 
Rep.  634 ;  Tankard  v.  Wtde,Irii^ 
Tenu  Rep.  162;  and  WOuj^ 
Waller,  12  Ve».jun.  239. 


(r)  See  Doe  v.  Wroot,  5  East, 
132 ;  and  the  cases  cited  in  the  note 
to  p.  138 ;  which  have  overruled 
Mr.  Justice  Gundry's,  Lord  Mans- 
field's, and  Mr.  Justice  Buller's 
equitable  doctrine  as  to  terms  of 
years.  See  Doe  v.  Pegge,  1  T. 
Rep.  758,  n.  (a),  and  several  cases 
in  Burr.  Cowp.  and  Dougl. 
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nt  brought  by  his  cestui  que  trusty  and  the  jury  state  in 
pedal  verdict,  or  a  special  case,  that  the  term  still  con- 
oes,  the  plaintiff  cannot  prevail  at  law,  but  will  be  de- 
led' by  the  legal  estate  in  his  trustee  (t).  This  must 
vilBbly  happen  where  a  tehn  of  years  has  been  assigned 
ittand  the  inheritance  upon  a  purchase  of  the  fee,  and 
I  porchaser  brings  an  ejectment  in  his  own  name  only. 
were  clearly  too  much  to  presume  a  surrender  of  a  term 
ieh'  the  owner  has  so  anxiously  kept  distinct  from  the 
«ilance  (fi). 

lids'  was  so  stated  in  the  last  edition  of  this  work ; 
t  die  point  has  since  undergone  much  discussion,  and 
i  leading  heads  of  the  argument,  and  the  present  state 
iie  law  on  this  head,  must  now  be  retraced. 
Et  has  long  been  the  policy  of  our  legislature  to  encou- 
^  Ae  free  alienation  of  real  property,  and  secure  the 
%$cibon&Jide  purchasers.  Our  statute  book  abounds 
li  laws  having  this  tendency.  The  same  spirit  per- 
les  the  common  law.  We  are  told  that  the  maxims  of 
\  oonunon  law,  which  refer  to  descents,  discontinuances, 
sdaims  and  collateral  warranties,  are  only  the  wise 
ki  and  intentions  of  the  law  to  protect  the  possession 
id  itr^igthen  the  rights  of  purchasers.  A  purchaser  is 
faiQiarite  of  a  court  of  equity.  It  is  the  settled  law  of 
at  court,  that  if  a  man  buy  an  estate  fairly  he  may  get 
\  i  term  of  years,  or  other  incumbrance,  although  it  is 
ttified,  and  thereby  defend  his  title  at  law  against  any 
tee  incumbrance  of  which  he  had  not  notice.  It  were 
ik  to  discuss  the  policy  of  our  law.  In  a  commercial 
tetry  like  ours,  where  one  great  stimulus  to  enterprise 
I  commerce  is  the  hope  to  possess  territorial  ownership, 

(Q  Goodtitle  r.  Jones,  7  Term     2  Term  Rep.  684. 
'*^  47 ;   Roe  v.  Reade,  8  Term         (»)  See  Doe  r.  Scott,  1 1  East, 
4*  ilS;  and  see  Doe  r.  Staple,     478. 

c  c  3  every 
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every  one  is  interested  in  the  free  interchange  of  property^ 
and  the  safety  of  purchasers.     The  danger  of  latent  in- 
cumbrances renders  it  necessary  that  every  possible  g^uaid 
should  be  thrown  around  purchasers.     The  policy  df  the 
law  in  this  respect  led  to  the  received  doctrine  as  to  terms 
of  years  attendant  on  tlie  inheritance.     Abstractedly  con- 
sideredy  nothing  can  be  more  absurd  than  that  a  purchaBer 
of  the  fee  should  procure  a  term  of  years,  created  a  ceiH 
tury  ago,  to  be  assigned  to  a  trustee  for  him.     But  with 
reference  to  the  protection  to  be  derived  from  such  a  tenn 
of  years,  it  is  of  the  deepest  importance  to  a  purchase 
that  he  should  keep  it  on  foot.     At  law,  every  term  of 
years  in  a  tmstee  is  a  term  in  gross.     This,  which  was 
distinctly  laid  down  by  Lord  Hardwicke  (t;),  should  never 
be  lost  sight  of.     The  moment  that  a  court  of  law  acis 
upon  the  term  as  a  part  of  the  inheritance,  it  strikes  it 
the  root  of  the  settled  doctrines  of  centuries,  shakes  Ae 
landmarks  of  the  law  of  real  property,  and  renders  inse" 
cure  the  title  of  every  purchaser  in  the  kingdom.    Ov 
law  permits  the  creation  of  terms  of  years  for  any  period 
of  time.     Where  a  term,  whether  for  one  hundred  or  tan 
thousand  years,  is  created  by  way  of  use,  it  invests  die 
person  to  whom  it  is  granted  with  a  legal  right  to  die 
estate  during  the  period  specified.     It  is  not  necessary  I? 
our  law,  that  possession  should  accompany  the  legal  esWe 
in  order  that  the  title  of  the  legal  owner  should  condmc 
unbarred.     Possession  by  my  tenant,  or  by  a  person  wilb 
my  permission,  or  acknowledging  my  title,  is  in  law  poi- 
session  by  me,  and  during  such  tenancy  or  holding  fttf 
title  remains  unimpeached ;  therefore,  although  the  legd 
owners  of  the  fee  of  an  estate  have  enjoyed  it  for  the  W 
one  hundred  years,  yet  that  will  not  affect  the  existence 
of  a  term  of  years  in  the  trustee  to  attend  the  inheritance, 

(v)  1  Terra  Rep.  765. 
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lecause  the  possession  of  the  legal  owner  of  the  fee  is 
he  possession  of  the  termor ;  their  titles  are  consistent, 
ad  support  each  other.  The  owner  of  the  fee  is  as  a 
enant  at  will  to  his  own  trustee.  It  frequently  happens 
hat  the  owner  of  the  fee  is  indebted  to  the  term  of  years 
or  his  peaceable  possession ;  such  a  possession^  therefore, 
operates  as  a  continual  acknowledgment  of  the  leg^  title 
>f  the  termor,  and  proves  its  efficacy.  The  term  is 
uudbusly  assigned  to  attend  the  inheritance ;  it  does  ac- 
x>rdingly  attend  the  inheritance ;  and  the  performance 
if  the  very  service  for  which  it  was  created  never  can  be 
I  ground  for  defeating  its  legal  operation.  Upon  prin- 
!qde,  therefore,  a  term  of  years  assigned  to  attend  the 
nheritance  ought  not  to  be  presumed  to  be  surrendered 
inless  there  has  been  an  enjoyment  ifianisislent  with  the 
mstence  of  the  termy  or  same  act  done  in  order  to  disavow 
•ke  temare  under  the  termor,  and  to  bar  it  as  a  continuing 
mterest.  This  has  always  been  the  received  opinion  of 
the  profession,  and  particularly  of  that  class  of  the  pro- 
Ension  to  whom  titles  are  more  particularly  referred.  It 
natteiB  very  little  what  is  the  opinion  of  any  individual 
conveyancer ;  but  the  opinion  of  the  conveyancers,  as  a 
duB,  is  of  the  deepest  importance  to  every  individual  of 
fniptrty  in  the  state.  Their  settled  rule  of  practice  has 
acoordingly,  in  several  instances,  been  adopted  as  the 
Ww  of  the  land,  not  out  of  respect  for  them,  but  out  of 
taidemess  to  the  numerous  purchasers  who  have  bought 
Mttes  under  their  advice. 

As  judgments,  and  other  incumbrances,  are  infinite^ 
*id  it  is  impossible  to  rely  even  upon  searches  for  them, 
&e  doctrine,  that  a  term  of  years  attendant  on  the  inhe- 
ntftnce  should  protect  a  purchaser  against  incumbrances 
tf  which  he  had  not  notice,  was  long  since  established. 
This  rule  of  property  was  shaken  in  the  time  of  Lord 

c  c  4  Mansfield, 
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Mansfield,  when  the  courts  of  law  broke  down  the  bono' 
dary  between  them  and  courts  of  equity ;  but  the  barrier 
has  since  been  restored,  and  equitable  doctrines  are  no 
longer  acted  upon  in  courts  of  law. 

Now,  with  a  view  to  discuss  at  lai^  the  doctrine  of 
presuming  a  surrender  of  a  term  assigned  to  attend  the 
inheritance,  let  us  suppose  a  term  of  years  to  be  created 
in  the  year  1 700,  by  way  of  mortgage.     B  buys  the  fee 
in  1 760,  and  pays  oS  the  mortage,  and  the  term  is  » 
signed  to  a  trustee  for  B,  his  heirs  and  assigns,  and  to 
attend  the  inheritance.     B  lives  till  1819,  without  dis- 
turbing the  term,  or  in  any  manner  recognizing  its  exis- 
tence.    Can  it  be  contended  that  a  surrender  of  the  tern 
should  be  presumed  ?    Was  not  £  s  possession  consisteit 
with  the  existence  of  the  term  immediately  after  the  as- 
signment in  1 760  ?    If  so,  when  did  it  become  advene  to 
it?  What  necessity  was  there  for  any  act  recognizing  tbe 
existence  of  the  term  whilst  ^s  continued  possession  was 
consistent  with  the  term,  and  was  supported  by  the  tnist 
upon  which  it  was  assigned  ?  If  the  term  ought  to  have 
been  recognized  from  time  to  time,  how  often  should  dtf 
act  be  repeated ;  once  a  week,  or  once  a  month  ?  Is  Aeie 
any  ground  upon  which,  in  1819,  a  surrender  can  be 
presumed  on  the  strength  of  ^s  possession,  which  wonU 
not  be  equally  operative  the  first  week,  nay,  the  first  day, 
after  the  purchase  in  1 760  ?   In  the  absence  of  evidence 
of  a  surrender,  it  is  impossible,  on  any  sound  princqiley 
to  presume  one  ;  unless  the  precise  instant  can  be  pointed 
out  when  the  owner  of  the  inheritance  was  desirous  do 
longer  to  have  the  benefit  of  the  term.    Without  his  pi^ 
sumed  concurrence  a  surcender  cannot  be  presomed;  if 
the  trust  was  not  to  surrender  the  term,  by  which  messB 
incumbrances  might  be  let  in,  but  expressly  to  kec^  it  oa 
foot,  in  order  to  exclude  them.     A  surrender  by  tbe  troi' 

tee, 
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tee,  therefore,  without  the  direction  of  his  cestm  que  triuty 
would  be  a  breach  of  trust.    It  is  said  that  the  expense 
of  making  out  a  representation  to  a  termor  makes  the 
term  a  burden  instead  of  a  benefit  to  the  owner  of  the 
fee.     It  is  not,  however,  denied  that  the  owner  of  the  fee 
may  keep  on  foot  a  term  attendant  on  the  inheritance, 
and  that  no  court  of  law  can  control  his  power  to  do  so. 
Where  he  has  exercised  his  power,  and  declared,  without 
any  limitation  of  time,  that  the  term  shall  be  attendant 
on  the  inheritance,  and  be  in  trust  for  him,  his  heirs  and 
u^niy  does  not  this  mean  that  the  inheritance  shall  be  so 
attended  during  all  the  years  to  come  in  the  term  ?— and 
if  it  do,  what  power  has  a  court  of  law,  out  of  a  morbid 
ooDfassion  for  him,  on  account  of  the  expense  which  it 
may  occasion,  to  presume  a  surrender  of  the  term  which 
be  has  so  anxiously  kept  on  foot  ?  particularly  as  at  the 
very  moment  that  a  surrender  of  the  term  is  presumed, 
ili  existence  may  be  required  to  protect  the  estate  against 
a  latent  incumbrance ;  and  the  Court  has  no  means  what- 
€iver  to  ascertain  whether  there  is  any  such  incumbrance. 
The .  amount  of  the  expense,  too,  must  depend  upon  the 
particular  circumstances  of  each  case  ;  and  yet  it  would 
liardly  be  desirable  that  the  rule  should  depend  on  the 
^lantam  of  expense  which  an  assignment  would  occasion. 
If,  however,  expense  is  to  be  adverted  to,  on  that  ground 
albne  surrenders  should  not  in  such  a  case  be  presumed  ; 
because  that  doctrine  would  weaken  a  purchaser's  reliance 
te  any  given  term  of  years ;  he  would  in  almost  every 
case  search  for  judgments.   This  could  not  be  done  with- 
OQt  expense  ;  and  where  a  man  has  been  in  the  habit  of 
confessing  judgments,  it  very  seldom  happens  that  satis- 
fection  is  entered  upon  them  when  they  are  paid  off. 
This  leads  to  great  expense,  and  difficulty  in  practice; 
because  a  purchaser  expects  the  judgments  to  be  regularly 

discharged ; 
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discharged ;  and  where  even  a  few  years  have  elapsed 
since  the  pa}^ment  of  the  debt,  if  the  creditor  is  living 
and  can  be  traced,  yet  he  hesitates  to  do  any  further  act 
in  relation  to  a  transaction  which  he  considered  long  since 
closed. 

If  the  surrender  of  the  term  cannot  be  presumed  at  JB*! 
death  in  1819,  we  will  suppose  the  estate  to  desccand  to 
B's  heir  at  law.     Now  no  man  ever  heard  of  an  heir  at 
law  executing  a  deed  for  the  sole  purpose  of  recognizing 
terms  of  years  attendant  on  the  inheritance,  or  taking 
assignments  of  them  to  new  trustees  to  attend,  where  they 
had  already  been  assigned  to  trustees  of  his  ancestor's 
nomination  for  that  purpose.     His  possession,  however, 
comes  in  the  place  of  his  ancestors  ;  and  why  should  he 
be  deprived  of  the  guard  which  his  ancestor  created  fiir 
his  benefit  ?    If  his  ancestor  s  possession  was  the  posM- 
sion  of  the  trustee,  it  will  not  be  denied  that  his  possesiiOD 
stands  in  the  same  relation.     The  trust  is  to  attend  the 
inlieritancey  and  for  B,  his  hdrs  and  assigns ;  therefore^ 
under  the  express  words  of  the  trust,  the  heir  is  entitled  to 
the  benefit  of  it,  and  his  possession  is  the  possessioDof 
the  trustee. 

Suppose  further,  that  JB's  heir,  in  1 820,  makes  a  ]DB^ 

riage  settlement  without  noticing  the  term  of  years,  could 

the  term  on  that  account  be  presumed  to  be  surrendered! 

It  is  not  the  practice  upon  a  marriage  settlement  to  n* 

assign  attendant  terms  to  new  trustees ;  and  no  prudeot 

practitioner  declares  the  trust  of  attendant  terms  by  d^ 

settlement,  lest  the  parties  upon  an  ejectment  should  be 

defeated  by  the  production  of  their  own  conveyance,  apo^ 

the  face  of  which  it  would  appear  that  the  legal  eslBte 

was  outstanding ;  and  I  never  saw  or  heard  of  a  sep^ni^ 

declaration  to  that  effect  on  a  marriage.     In  short,  it  is 

not  the  practice  to  advert  to  terms  of  years  on  a  marriage 

settlement^ ' 


OF  ASSIGNMENTS   OF  T£RM8»  SQS 

tlement,  or  on  a  devolution  from  ancestor  to  heir, 
hough,  no  doubt,  that  may  have  been  done,  and  with 
opriety,  in  some  particular  cases.  It  is  very  rare  indeed, 
It  upon  a  marriage  the  title  is  investigated.  In  ninety- 
le  cases  out  of  a  hundred,  the  parties  take  up  the  title 
th  the  settlement,  conveyance,  or  will,  under  which  the 
flband  or  wife  immediately  claims.  This  is  a  fact.  In 
ry  few  instances,  and  those  are  upon  the  marriages  of 
reons  of  consequence,  is  the  title  investigated;  and  it  has 
ver  been  the  custom  to  take  a  new  assignment,  or  make 
ledaration  of  trust  of  a  term  before  assigned  to  attend 
s  inheritance.  At  the  time  of  the  settlement,  a  fraud 
the  husband  is  not  contemplated.  No  purchaser  or 
NTtgagee  would  accept  the  title  without  inquiring  for  a 
tdement;  and  as  the  wife  would,  in  most  cases,  be  entitled 
dower  if  there  was  no  settlement,  her  concurrence  in  a 
le  would  be  required,  and  that  would  at  once  lead  to  a 
Movery  of  the  settlement  Neither  is  it  usual  to  deliver 
die  trustees  of  a  marriage  settlement  the  deeds  relating 
the  term.  The  tenant  for  life,  it  is  settled,  is  entitled 
the  custody  of  the  deeds.  The  trustees  have  merely 
e  custody  of  one  part  of  the  setdement 
If  JB's  heir  was  entitled  to  the  benefit  of  the  term  in 
lao,  when  he  made  the  settlement,  can  the  execution 
die  settlement  deprive  him  of  its  aid?  Is  the  act 
consistent  with  the  existence  of  the  term?  Was  it 
A  declared  to  attend  the  inheritancey  and  to  be  in 
QSt  for  Bf  his  heirs  and  assigns  ?  Suppose  the  heir,  as  is 
Rial,  to  take  a  life*estate  under  the  settlement,  and  to  be 
1  of  the  old  use,  can  it  be  contended  that  this  portion  of 
^  old  use  is  inconsistent  with  the  title  of  the  trustee, 
Mkoagh  the  latter  was  consistent  with  the  use  in  fee  in 
^  heir?  Why  should  an  act  be  done  to  recognize  the 
^?  The  assignment  of  the  term  to  attend  the  inherit- 
ance 
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ance  speaks  at  all  times,  whilst  the  possession  is  consi^r- 
ent  with  the  title  of  the  trustee  of  the  term.  The  uni- 
versal  practice,  not  to  require  assignments  of  attendant 
term  on  descents  or  settlements,  proves  unequivocally  the 
opmion  of  the  profession  that  the  possession  of  the  heur, 
and  of  the  persons  claiming  under  thef  settlement,  is  in 
law  the  possession  of  the  trustee  of  the  term.  Length  of 
time  in  this  case  is  unimportant  If  we  alter  the  above 
dates,  and  state  J3's  purchase  to  be  in  1 800,  his  death  in 
1805;  and  the  settiement  in  1810,  the  principle  is  pre- 
cisely the  same ;  and  it  would  startle  most  men  to  hear, 
that  because  the  term  had  not  been  recognized  since  its 
assignment  in  1 810  a  surrender  of  it  may  be  presumed. 

If,  however,  the  term  is  a  subsisting  interest  after  th^ 
setdement,  let  us  suppose  the  life-estate  of  £'s  heir  unde^^ 
the  setdement  to  be  sold  immediately  afterwards, 
the  purchaser  taking  an  assignment  of  the  term  ;  does 
let  in  the  presumption  of  the  surrender  of  the  term  ?  N(W= 
tiie  term,  it  must  be  repeated,  was  assigned  to  attend  the 
heritanccj  and  in  trust  for  J3,  his  heirs  and  assigns.    If  t&c 
possession  of  the  heir  and  his  family  under  the  setdemcntf 
was  not  adverse  to  the  title  of  the  termor,  how  could  tbo 
title  of  the  purchaser  be  so  ?  The  term  is  a  benefit,  originally 
assigned  as  such,  and  not  an  incumbrance.  A  man  sbodd 
at  least  reject  a  benefit,  or  act  inconsistently  with  theia^* 
tention  of  the  person  bestowing  it,  before  he  is  presumed 
to'  repudiate  it.     The  event,  if  the  event  is  to  be  looked  at 
upon  which  this  question  hinges,  shows  that  he  required 
the  protection  of  tiie  term  more  than  any  of  the  fixmef 
owners ;  and  if  his  acts  are  to  be  adverted  to,  we  shall  find 
him  anxiously  obtaining  a  further  assignment  of  the  tenn* 
For  let  us  ftirther  suppose  that  B's  heir,  before  his  setd^^ 
ment,  confessed  a  judgnient  which  was  not  satisfied,  sk^ 

that  the  purchaser  bought  without  notice  of  it,  and  wkev 

he 
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1  discover  it,  procured  an  assignment  of  the  term  to 
'  trustee,  and  set  up  the  term  as  a  defence  against  an 
tion  upon  the  judgment :  Unless  the  presumption  of 
rrender  is  an  inevitable  conclusion  from  the  fact  of  the 
asCy  it  must  be  admitted  that  there  is  no  ground  to 
ne  a  surrender.  But  can  it  possibly  be  laid  down  as 
ly  that  every  attendant  term  must  be  presumed  to  be 
idered  against  a  purchaser  who  does  not  take  an 
usent  of  the  term,  or  a  declaration  of  the  trust. of 
be  time  he  purchased  ?  Why  should  he  do  so  whilst 
naqopion  is  consistent  with  the  tide  of  the  termor,  and 
isly  within  the  limits  of  the  original  trust  ?  Would 
Q  assignment,  a  week,  or  a  month,  or  a  year  after- 
^  before  any  adverse  claimant  appeared,  be  suf- 
t^to  keep  the  term  on  foot?  If  so,  when,  at  what 
!%  moment,  does  the  presumption  arise  ?  ,  . 
iiere  an  easement,  for  example,,  is  enjoyed,  or  having 
enjoyed  is  discontinued  to  be  used,  the  user  or  non- 
bicibly  lets  in  the  presumption  of  a  grant  in  the  one 
Bund  a  surrender  in  the  other.  But  there  the  act  speaks 
idf.  The  whole  argument  in  our  case  is,  that  there 
wUinued  ejyoyment  under  the  original  trusts^  which 
we  all  the  persons  who  have  successively  eiyoyed  the 
..Therefore,  as  an  enjoyment  of  the  easement  would 
df,  without  any  further  assertion  of  right  or  declara- 
exdude  the  presumption  of  a  surrender,  so  here  the 
wed  enjoyment  must  have  the  same  operation, 
es  then  the  appearance  of  the  adverse  claimant  weaken 
orchaser's  case  ?  So  far  from  it,  that  in  the  great 
ily.  of  the  cases  in  the  books  the  protection  was  not 
it  for  until  the  necessity  for  it  appeared.  Equity  does 
gard  notice  at  the  time  of  getting  in.the  tena.  The  no- 
x>  operate,  must  be  fixed  upon  the  party  at  thts  timet  of 
>mpletion  of  the  purchase.     Equity  too  will  assist  a 

purchaser 
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purchaser  where  he  has  not  got  an  assignment  of  the  term, 
but  has  the  better  title  to  it.     At  law,  the  term  is  a  term  in 
gross,  and  the  courts  of  law  ought  not  to  enter  into  a  con- 
sideration of  the  equities  of  the  parties;  because  they  lia?e 
not  the  necessary  machinery  to  enable  them  to  come  to  a 
due  conclusion  on  the  equitable  rights.     It  has  been  de- 
cided in  equity,  that  if  a  mortgagor,  after  a  defective  mort- 
gage in  fee,  confess  a  judgment,  the  judgment-creditor, 
although  he  has  the  legal  title,  shall  be  postponed  to  die 
mortgagee  (tc;).    So  it  has  been  held  (s)  that  a  prior  mort- 
gagee, having  a  subsequent  judgment,  may  tack  the  jadf- 
ment  to  the  mortgage ;    but  a  prior  judgment-creditor 
getting  a  subsequent  mortgage  cannot  do  so,  becmtK  the 
judgment  is  not  a  specific  lien  upon  those  landsj  that  is,  he 
does  not  go  on  the  security ;  he  has  not  trusted  to  the 
credit  of  the  estate.     A  judgment-creditor  therefore  does 
not,  in  equity,  stand  on  the  same  footing  with  a  po^ 
chaser  of  the  estate  itself.     In  a  case  {y)  where  there  was, 
ist,  an  act  of  bankruptcy  by  A;  2dly,  a  settlement  for 
valuable  consideration  by  him,  without  notice  to  the  ptr* 
ties  of  the  act  of  bankruptcy ;  and,  sdly,  a  cominiffioi^ 
against  him;   although  the  commission  overreached di^ 
settlement,  yet  the  persons  claiming  under  it  were  held  to 
be  entitled  to  the  benefit  of  an  outstanding  term  cieaie^ 
prior  to  the  bankruptcy. 

These  cases  show  the  rules  of  equity  which  flow  fro^ 
the  anxiety  of  the  Court  to  strengthen  the  title  and  \ft^ 
tect  the  possession  of  purchasers  ;  but  if  at  law  the  cut' 
standing  term  is  to  be  presumed  to  be  surrendered,  A^ 
will  no  longer  afford  any  protection  to  purchasers. 

(v)  Burgh  V.  Francis,  1  P.  Won.     Duch.  of  Maribonnigh,  2  P.W.  ^^' 
ftrOf  cited.  (y)  WHker  v.  Bodiogtoo,  2 Vaf» 

(«)  Anon.  2  Vet.  663  ;  Brace  v.     59U. 

Sorse 
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Some  stress,  in  favour  of  the  presumption,  has  been  laid 
n  two  circumstances ;  the  one,  that  the  estate  has  been 
uietly  enjoyed ;  the  other,  that  the  deeds  relating  to  the 
srm  are  in  the  hands  of  the  owner  of  the  estate.  The 
nt  circumstance,  I  have  already  endeavoured  to  prove, 
I  against  the  presumption  of  a  surrender.  The  latter  can 
lever  operate  in  favour  of  the  presumption,  unless  the 
oiirts  of  law  deny  the  power  of  a  man  to  keep  an  at- 
ndant  term  in  a  trustee  and  the  deeds  in  his  own  pos- 
MBion.  In  no  case  does  the  trustee  of  the  term  keep  the 
aed&  They  form  part  of  the  muniments  of  title,  and  are 
ept  as  such  by  the  owner  of  the  fee.  If  it  be  necessary 
PQ&  a  sale  to  covenant  for  their  production,  by  whom 
ut  the  owner  should  the  covenant  be  entered  into : 
ad  the  covenant  should  of  course  be  entered  into  by  the 
lenon  holding  the  deeds.  The  trustee  of  the  term, 
wta  if  the  deeds  were  deposited  with  him,  could  not 
e  compelled,  and  would  not  be  advised,  to  covenant 
or  the  production  of  them.  Besides,  the  case  of  Doe 
V  Scott,  which  will  be  referred  to  presently,  fully 
movers  that  objection.  That  the  judgment-creditor  has 
kOt  the  possession  of  the  deeds,  and  therefore  the  surren- 
ler,  if  there  be  one,  is  not  likely  to  be  in  his  hands,  can- 
lOC  surely  be  a  ground  to  presume  that  there  actually  is 
uch  a  surrender.  If  the  judgment-creditor  has  the  better 
qoity,  which  is  the  true  inquiry  in  these  cases,  he  may 
ia  a  bill  against  the  purchaser,  who  would  be  compelled 
Pi  answer,  whether  there  was  a  surrender  or  not. 

Suppose  that  the  assignment,  when  it  is  taken,  is  made 
lot  by  the  original  trustee,  who  is  dead,  but  by  his  son> 
•Im>  has  regularly  taken  out  administration  to  him,  does 
hat  weaken  the  caise?  Certainly  the  administnttor  could 
tttknow  that  his  father  had  not  surrendered  the  term  in  his 
tie-time ;  but  he  was  more  likely  to  know  the  fact  than 
iOjr«oiker .person.  For  the  fiunily  sdicitior  would  of  course 

peruse 
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peruse  the  deed  on  his  behalf ;  and  if  a  surrender  had 
been  made  of  the  term,  which  probably  would  have  passed 
through  his  office,  he  would  not  have  suffered  the  son,  as 
administrator,  to  execute  an  assignment  of  it.  Besides, 
if  some  deed  is,  in  the  absence  of  all  evidence  of  its  actual 
execution,  to  be  presumed,  why  should  not  a  new  assign- 
ment to  attend  be  presumed,  if  that  were  necessary  to 
support  the  purchaser  s  title,  rather  than  a  surrender, 
which  would  operate  to  defeat  it.  For  his  possession  was 
consistent  with  the  term,  and  he  trusted  his  money  on  the 
security  of  the  estate  itself,  which  the  judgment-creditor 
did  not. 

Fifteen  years  ago,  it  was  very  much  the  practice  to 
leave  terms  already  assigned  to  attend  the  inheritance,  in 
the  original  trustees,  and  to  be  satified  with  a  general  de- 
claration of  trust  of  all  attendant  terms.  It  never  ocGorred 
to  the  highly  respectable  persons  by  whom  that  pracliee 
was  adopted  that  a  surrender  of  the  terms  could  be  pre- 
sumed.    It  were  difficult  to  contend  that  a  mere  general 
declaration  is  sufficient  to  keep  the  term  alive,  if  widM 
it  the  presumption  of  its  surrender  would  be  let  in.    Ik 
trustee  of  the  term,  by  force  of  the  original  trust,  beconM' 
without  any  further  declaration,  a  trustee  for  die  pa^ 
chaser.    Now  if  the  trust  be  a  trust  for  the  purchaser,  ail 
the  latter  do  no  act  amounting  to  a  disclaimer  of  thebeoe- 
fit  of  the  trust,  how  can  it  vary  his  rights,  that  he  aag- 
lected  to  re-declare  that  which  has  already  been  exprad|f 
declared, .  viz.  that  the  trustee  should  hold  the  term  ftr 
the  original  owner,  his  heirs  and  assigns,  and  to  attvl 
the  inheritance  ? 

Lord  Hardwicke,  in  Willoughby  v.  Willoughby,  eflltf 

very  fully  into  this  doctrine.    He  admitted,  that  where  i* 

old  term  has  been  assigned  upon  an  express  trust  to  i^ 

tend  the  inheritance  as  settled  by  such  a  deed,  and  ^ 

conveyancer  is  satisfied  that  the  uses  of  the  inheritance 

hafe 
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have  never  been  barred  till  the  new  purchase  or  settle* 
ment  is  made,  he  may  very  safely  rely  upon  it,  because 
the  very  assignment  carries  notice  of  the  old  uses.    Nay, 
where  the  assignment  has  been  generally  in  trust  to  attend 
the  inheritance,  and  the  parties  approve  of  the  old  trus- 
tees, they  may  entirely  rely  upon  it,  especially  in  the  case 
of  a  purchase,  where  the  title  deeds  always  are  or  ought 
to  be  taken  in  ;  for  if  he  has  the  creation  and  the  assign- 
vent  of  the  term  in  his  own  hands,  no  use  can  be  made 
of  it  against  him  (z).     Lord  Hardwicke  thus  states  cases 
in  which  terms  may  be  safely  left  in  the  original  trustee  ; 
imt  it  never  occurred  to  him  that  the  circumstance  of  so 
leaving  them  would  let  in  the  presumption  that  they  were 
mrrendered. 

'    It  is  said  that  this  doctrine  withdraws  a  large  portion 
of  die  real  property  in  the  kingdom  from  the  jurisdiction 
of  the  courts  of  common  law.     That,  however,  is  not  so ; 
because  the  title  of  the  termor  is  the  legal  one,  and  there- 
fere  those  courts,  in  such  cases,  decide  upon  the  legal 
tide,  which  only  is  within  their  province.     The  term  is 
Itttip,  not  in  bar  of  the  jurisdiction  over  the  property, 
bat  in  consequence  of  the  rule  of  the  court  itself,  which 
infaids  an  equitable  tenant  to  recover  against  the  legal 
i    tide.    If  even  the  doctrine  had  the  supposed  operation, 
fbt  would  depend  upon  the  law  of  the  land,  and  if  it 
nqoired  alteration  should  be  altered  by  the  legislature. 
Botthe  courts  of  law  have  been  so  anxious  to  support 
attendant  terms,  that  it  has  been  settled  ever  since  the 
Kigii  of  Charles  11.  that  such  a  term  shall  not  be  barred, 
•^  by  a  fine  levied  by  the  owner  of  the  fee,  against 
^  btention  of  the  conusor ;  because  such  an  owner  of 
^  inheritance  must  be  taken  as  tenant  at  will  to  his 

(z)  1  Term  Rep.  772. 

D  D  trustee, 
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trustee^  and  then  his  possession  is  the  possession  of  the 
trustee  (^/). 

Mr.  Justice  BuUer  observed,  in  Doe  v.  Pegge  (A),  that 
so  long  ago  as  the  time  of  Justice  Gundry,  when  an  out- 
standing satisfied  tenn  was  oilered  as  a  bar  to  the  plaia- 
tiff's  recovery,  that  Judge  refused  to  admit  it,  saying  that 
there  was  no  use  in  taking  an  outstanding  term  but  for 
the  sake  of  tlie  conveyancer's  pocket ;  since  which  timfi, 
Mr.  Justice  BuUer  added,  it  has  been  the  uniform  prac- 
tice, that  if  the  plaintiff  be  entitled  to  the  beneficial,  inte- 
rest, he  shall  recover  possession.     It  does  not  appear  in 
what  case  Mr.  Justice  Gundry  made  this  sweeping  obfler- 
vation.     It  is,  however,  not  law  at  this  day,  and  indeed 
never  was  to  the  extent  in  which  it  was  laid  down ;  and 
Mr.  Justice  BuUer  lived  to  see  the  law  on  this  subject 
restored,  and  his  own  opinions  overruled  (c).      In  die 
same  case  of  Doe  and  Pegge,  Lord  Mansfield  observed, 
that  trusts  are  a  mode  of  convey a7ice  peculiar  to  this  amHtrtf. 
In  all  other  countries  the  person  entitled  has  the  rigbt 
and  possession  to  himself;  but  in  England  estates  an 
vested  in  trustees,  on  whose  death  it  becomes  difficult  to 
find  out  their  representatives,  and  the  owner  cannot  gei 
a  complete  tide.    If  it  were  necessary  to  take  assignmaiti 
of  satisfied  terms,  terrible  inconveniences  would  eniai^ 
from  the  representatives  of  the  trustees  not  being  to  be 
foimd.     Sir  Edward  Northey's  clerk  was  trustee  of  near 
half  of  the  great  estates  in  the  kingdom.     On  his  deadi 
it  was  not  known  who  was  his  heir  or  relative.    So  tha^ 
where  a  trust-term  is  a  mere  matter  of  form,  and  the  deeds 
mere  muniments  of  another's  estate,  it  shall  not  be  srt  if 

(a)  1  Ventr.  82;    2  Ventr.  329;  (c)  See  Doe  v.  Staple,  2  Tfl« 

1  Sid.  4(50.  Rep.  684-. 

(6)  1  Term  Rep.  700,  n, 

gffainst 
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ligliiist  the  i^al  owner.  It  must  excite  surprise,  that 
Lord  Mansfield  should  have  imagined  that  any  rule,  whose 
leindeQcy  it  was  to  subvert  what  was  peculiar  to  this 
paitiitry  could  long  subsist  while  the  peculiarity  itself  was 
iHowed  to  exist  As  well  might  you  admit  the  rule  which 
ndudes  the  half  blood,  and  yet,  in  the  face  of  contrary 
Bvidetice,  presume  that  a  brother  of  the  half  blood  pro- 
beeded  from  the  same  couple  of  ancestors  as  the  person 
brt  wised.  Is  the  whole  system  of  trusts  to  be  subverted 
bMaose  sometimes  an  obscure  trustee  dies  without  rela- 
BoB0 1  Or  is  the  legal  estate  to  subsist,  or  not,  according 
lor  die  expense  which  a  re-conveyance  may  occasion  In 
my  given  case  ?  This  doctrine  never  could  stand  the  test 
ifaa  Accurate  investigation,  and  has  long  since  been  over- 
fdliA  They  who  have  best  understood  the  doctrines  of 
UfBitfp  have  powerfully  deprecated  their  adoption  by 
Boittrtioflaw. 

Jat  Goodtitle  v.  Morgan  (^),  a  mortgage  for  nine  hun- 
bad  and  niliety-nine  years  was  made  in  1761,  by  Jones, 
Ihe  uwitei  of  the  fee.  In  1767,  Jones  made  a  mortgage 
p^te  to  Morgan  ;  and  in  July  1 769,  he  made  a  mortgage 
infi^  to  another  person.  In  1768,  the  nine  hundred  and 
nine  years  term  was  assigned  to  a  trustee  for  Jones, 
attend  the  inheritance.  The  first  mortgage  in  fee  was 
dwt  assignment,  and  the  last  after  it.  In  Decem- 
1 7699  he  made  a  mortgage  in  fee  to  Sprigg,  and  the 
of  nine  hundred  and  ninety-nine  years  was  assigned 
to  a  trostee  for  Sprigg,  and  he  was  allowed  to  recover  in 
qpKtment,  on  the  demise  of  his  trustee,  against  the  two 
prior  mortgagees  in  fee ;  although  it  was  speciously  ar- 
|Md»  &at  if,  previous  to  the  conveyance  in  1769  to 
Bprigg,  the  defendants  had  brought  ejectments  upon  their 
Mortgages,  neither  Jones  nor  his  trustee  could  have  set 

(i)  I  Term  Rep.  755. 
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up  this  term  as  a  bar  to  their  ejectment ;  and  that,  if 
Jones  himself  could  not  set  up  the  term,  it  seems  to  be 
absurd  to  say  that  those  who  claim  under  him  can,  for 
they  cannot  claim  a  greater  estate  than  he  had.  But  this 
argument  did  not  prevail,  although  Mr.  Justice  Buller 
did  not  put  the  decision  on  the  right  grounds.  The  case 
is  an  authority  for  my  position.  It  decides  clearly  fhst  a 
surrender  of  the  term  cannot  be  presumed  on  the  ground 
that  the  first  mortgagee  did  not  take  an  assignment  <x 
a  declaration  of  trust  of  it.  A  second  mortgagee,  there- 
fore, procuring  an  assignment  of  the  term,  must  prevail 
at  law,  and  also  in  equity,  unless  he  had  notice  at  the 
time  he  advanced  his  money  of  the  first  mortgage. 

In  Doe  V.  Staple  (e).  Lord  Kenyon,  C.  J.  said,  diat  he 
extremely  approved  of  what  was  said  by  Lord  Mansfield 
in  the  case  of  Lade  v.  Holford,  that  he  would  not  suffer  a 
plaintiff  in  ejectment  to  be  nonsuited  by  a  term  standiiig 
out  in  his  own  trustee,  or  a  satisfied  term  set  up  by  a 
mortgagor  against  a  mortgagee,  but  would  direct  a  joiy 
to  presume  a  surrender.     He  added,  "  I  much  approfe 
of  that ;  and  where  a  surrender  is  presumed,  there  is  an 
end  of  the  legal  title  created  by  the  term." 

In  Doe  V.  Syboum  (/),  the  same  learned  Judge  said, 
that  in  all  cases  where  trustees  ought  to  convey  to  the  far* 
Jicial  owner^  he  would  leave  it  to  the  jury  to  presintte 
where  such  a  presumption  might  reasonably  be  made;^ 
they  had  conveyed  accordingly,  in  order  to  prevent  a  jvd 
title  from  being  defeated  by  a  mere  matter  of  form  (g)* 

Now  these  rules,  it  will  be  observed,  are  not  in  fiivour 
of  presuming  a  surrender  of  a  term  expressly  assigned  to 
attend  the  inheritance  against  a  purchaser.    The  doctrine 

(e)  2  Term  Rep.  096.  7  Term  Rep.  4,7 ;    Roe  r.  R«*r 

(/)  7  Term  Rep.  2.  8  Term  Rep.  1 1 8. 

(s:)  And  see  Goodtitle  r.  Jones, 

that 
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that  a  mortgagor  shall  not  set  up  an  attendant  term  against 
a  mortgagee  does  not  warrant  the  presumption  of  a  sur- 
render in  this  case.     In  the  former  case,  there  are  only 
the  rights  of  the  mortgagor  and  mortgagee  still  in  ques- 
tion, and  the  presumption  is  made  in  favour  of  the  mort- 
gagee.    The  claim  of  a  third  person  does  not  intervene. 
Bat  does  it  follow  that  a  surrender  should  be  presumed, 
not  as  between  the  mortgagor  and  mortgagee,  but  as 
between  two  innocent  mortgagees,  both  claiming  under 
flie  same  mortgagor,  where  one,  after  the  execution  of 
both  of  the  mortgages,  has  obtained  an  assignment  of  the 
\eim  ?  Why  is  he  to  be  deprived  of  the  benefit  of  his  dili- 
gence ?  Why  is  this  plank  in  the  shipwreck  to  be  taken 
fiom  him?  The  doctrine  can  with  much  less  propriety 
be  applied  where  the  person  who  has  obtained  an  assign- 
ment of  the  term  is  an  actual  purchaser  of  the  estate, 
whilst  the  person  whom  he  seeks  to  exclude  by  the  term 
^  a  mere  judgment-creditor,  having  only  a  general  lien 
OTer  all  the  seller  s  property,  and  who  perhaps  suffered 
die. judgment  to  remain  dormant  many  years.     The  ob- 
jection is  not,  that  a  surrender  cannot  be  presumed  against 
tm  owner  of  the  inheritancey  but  that  the  presumption  ought 
lot  to  be  made  against  a  purchaser  of  the  inheritance, 
Wiere   the  contest  is  between  him  and  incumbrancers 
jClaiining  under  the  seller j  but  of  whose  claims  he  had  not 
%ytice.     Even  the  case  of  Goodtitle  v.  Morgan,  in  the 
4j(^iaion  of  which  Mr.  Justice  Duller  concurred,  proves 
^at  the  mere  circumstance  of  executing  mortgages  with- 
out assigning  the  term,  does  not  let  in  the  presumption  of 
a  surrender  against  a  subsequent  mortgagee  who  takes 
411  assignn\ent  of  the  term.  Upon  principle,  it  seems  im- 
possible to  contend  that  the  circumstance  of  the  last  roort- 
je  not  procuring  the  assignment  at  the  very  moment 
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he  advances  the  money  can  let  in  the  preflumptum  of  a 
surrender. 

The  rule,  that  where  trustees  ought  to  convey  to  the 
beneficial  owner  a  jury  may  presume  such  a  conveyance, 
in  order  to  prevent  a  just  title  from  being  defeated  by  a 
mere  matter  of  form,  is  not  denied  to  be  a  wise  one ;  but 
it  does  not  apply  to  the  case  under  discussion ;  for  in  this 
case  the  trustees  ought  twt  to  surrender  the  term ;  to  do 
so  would  be  to  commit  a  breach  of  trust ;  and  die  pra^ 
sumption,  if  it  is  made,  has  not  the  merit  of  preventiiig 
a  just  title  from  being  defeated  by  a  mere  matter  ci 
form,  but  lets  in  one  title  to  the  destruction  of  anodiCT, 
where  the  equities  are  at  least  eqttal ;  for  if  the  subsequent 
purchaser  has  not  equal  equity  with  the  prior  incumbrancer 
equity  itself  will  deprive  him  of  the  protection  of  the  legal 
term,  although  beyond  dispute  an  existing  one. 

The  case  of  Keene  v.  Deardon  (A),  proves,  that  poflset* 
sion,  where  it  is  consistent  with  the  title  of  a  trustee^ 
cannot  be  deemed  adverse  to  it ;  and  that  no  presumptiaii 
of  a  surrender  shall  be  made  contrary  to  an  express  tnuL 
This  proves  both  the  propositions  in  the  case  under  H^ 
cussion.     Possession  is  certainly  evidence  of  title,  bat  it 
is  not  evidence  of  the  quality  of  the  tide.     It  does  not 
prove  whether  you  are  seised  in  fee,  or  have  a  men 
chattel  interest ;  nor  does  it  prove  whether  your  tide  » 
legal  or  equitable.    And  tiierefore  possession  may  ahvsfi 
be  shown  to  be  consistent  with  the  tide  of  a  trustee  of  ti 
attendant  term.    After  an  express  trust  to  attend  the  Bilie- 
ritance,  a  surrender  of  the  term  should  never  be  piesamed 
where  the  rights  of  the  cestui  que  trust  are  not  invaded 
by  the  trustee,  and  the  cestui  que  trust  has  done  no  act  to 
disavow  his  right  to  the  trust  of  the  term. 


<Ji)  8  East,  248. 
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"-•The  case  of  Doe  v.  Scott  (i),  is  a  strong  authority 
against  the  doctrine  of  presumption.  In  1727^  Lord 
Oxford  executed  a  mortgage  for  a  term  of  one  thousand 
years.  In  1751,  Lord  Oxford  executed  a  marriage  setde- 
ment,  wherein  it  was  stated,  that  27,000/.  part  of  the 
hdy's  fortune,  was  to  be  applied  to  the  discharge  of  thd 
mortage.  Since  that  time  no  mentibn  was  made  of  it, 
nor  was  there  any  other  evidence  of  its  existence,  till,  in 
a  mortgage-deed  of  the  3d  of  December  1 802,  this  term, 
together  with  another  outstanding  term  of  1 709,  was  as- 
tigned  to  secure  the  mortgage-money.  It  was  insisted 
'diat  a  surrender  of  the  term  ought  to  be  presumed,  on 
tiro  grounds:  1st,  the  recital  in  the  deed  of  1751,  that 
Aere  was  an  adequate  sum  to  be  applied  in  discharge  of 
Ari  mortgage,  and  no  evidence  of  the  term's  having  been 
Meted  upon  or  recognized  from  that  period  until  1 802, 
vrken  it  was  assigned  as  an  outstanding  term ;  and,  2dly, 
Ae  possession  of  the  deed  itself  by  Lord  Oxford,  the 
Dwner  of  thie  inheritance,  which  could  not  have  happened 
inileflB  the  mortgage  had  been  paid  off.  The  learned 
Indge  who  tried  the  cause  held,  that  although  no  notice 
bed  been  taken  of  the  term  from  1751  till  1802,  yet  the 
awner  of  the  inheritance  having  then  joined  with  the  re- 
pfMcntatives  of  the  termors  in  executing  a  deed,  in  which 
tt  WA8  recited  that  the  term  had  not  been  surrendered,  he 
flioaght  that  a  surrender  could  not  be  presumed.  The 
Court  of  King's  Bench  were  of  the  same  opinion.  Lord 
BBeJbborough,  C.  J.  said,  that  there  was  no  purpose  of 
ftttiee  to  be  answered  by  presuming  a  surrender  in  this 
cute ;  nor  was  it  for  the  interest  of  the  owner  of  the  inhe^ 
fitmce  to  have  it  assigned  to  a  trustee  to  attend  the 
inheritance. 

Now  this  case  went  much  Airther  than  it  is  necessary 

O")  11  East,  478. 
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to  push  the  doctrine  in  the  case  under  discussion.    In 
1751,  a  sum  was  appropriated  to  discharge  the  incum- 
brance ;  and  as  the  deeds  were  in  Lord  Oxford's  posses- 
sion, the  mortgage  must  have  been  paid  off.     The  term 
had  not  been  assigned  to  attend  the  inheritance,  and 
therefore,  for  fifty-one  years,  the  period  between  i  751 
and  1 802,  the  term  was  an  incumbrancej  and  not  a  bene- 
fit ;  and  yet  the  assignment  of  1 802  was  held  to  be  evi- 
dence against  a  surrender.   Why  was  it  stronger  evidence 
than  the  assignment  of  the  term  in  trust  for  the  purchaser 
in  our  case  ?   There,  too,  the  term'  had  been  assigned  to 
attend  the  inheritance,  and  therefore  the  possession  was 
consistent  with  the  express  trust  of  the  term ;  whereas  in 
Lord  Oxford's  case  the  freeholder's  possession  was  only 
consistent  with  the  legal  title  in  the  mortgagee,  under  the 
equitable  rule,  that  the  mortgagee,  when  paid  off,  became 
a  trustee  for  the  owner  of  the  inheritance.     It  is  said, 
however,  that  there  it  was  for  the  benefit  of  the  owner 
that  the  term  should  be  kept  on  foot.    What  circumstance 
in  the  supposed  case  required  that  the  term  should  be 
presumed  to  be  surrendered  ?  Was  not  the  purchaser  de 
owner  of  the  estate  ?    And  was  it  not  for  his  benefit  Ait 
the  term  should  be  deemed  a  subsisting  interest  ? 

Lord  Eldon's  opinion  does  not  accord  with  the  doctrine 
of  presuming  surrenders  of  attendant  terms.  In  Evans  Vi 
Bicknell  (A:),  which  was  decided  in  1 801 ,  that  learned  Judge 
observed,  that  it  seemed  to  him  rather  surprising,  if  Ik 
might  presume  to  say  so,  that  Lord  Mansfield,  who  con- 
curred with  Mr.  Justice  Buller  in  a  great  many  of  these 
equitable  principles  in  a  court  of  law,  should  not  hM 
attended  to  these  distinctions,  which  perhaps  will  be  found 
in  the  very  principles  upon  which  the  Court  of  ChancciJ 
exists.     Titles  to  property  may  possibly  be  found  to  I* 

(Jc)  6Vc8.jun.  184. 

very 
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sy  considerably  shaken  by  the  doctrine  of  the  Court  of 
ing's  Bench  as  to  satisfied  terms.  The  law  as  to  that 
sre  is,  that  a  second  mortgagee  having  no  notice  of  the 
8t  mortage,  if  he  can  get  in  a  satisfied  term,  would  do 
■t  which  is  the  true  ground  of  the  decision,  though  it  is 
tt  pat  upon  that  by  Mr.  Justice  BuUer ;  he  would,  as  in 
Qscience  he  might,  get  the  legal  estate,  and  by  virtue  of 
■t  protect  his  estate  against  the  first  mortgagee,  having 
it  a  prior  title,  the  conscience  being  equal  between  the 
ities.  When  once  it  is  said  at  law  that  a  satisfied  term 
oold  not  be  set  up  in  ejectment,  the  whole  security  of  that 
le  18  destroyed ;  and  therefore,  even  with  the  modem 
metion  that  doctrine  has  received  in  the  late  cases, 
bich  is,  that  you  may  set  up  the  term,  though  satisfied, 
|1  pot  it  as  a  question  to  the  jury,  whether  an  assignment 
Id  be  presumed,  it  seemed  to  his  lordship  very  danger- 
It  between  purchasers ;  and  the  leaning  of  the  Court 
ight  to  be  that  it  was  not  assigned  :  and  he  fully  con- 
ned with  Lord  Kenyon,  that  it  is  not  Jit  for  a  judge  to 
B  ^J^*ry  '^^  ^^^  '^  presume  a  term  assigned  because  it  is 
iSffiedi  ^  there  ought  to  be  some  dealing  upon  it,  or  you 
ke  firom  a  purchaser  the  effects  of  his  diligence  in  hav- 
g  got  in  the  legal  estate,  to  the  benefit  of  which  he  is 
itifled.  Then  suppose  the  law  takes  upon  itself  to  decide 
to  question  between  purchasers  upon  this  subject,  can  it 
Mide  upon  the  same  rules  as  courts  of  equity,  as  upon 
m  question  of  notice  ?  It  will  be  said  upon  this  doctrine 
epurt  of  equity  does  inquire  into  this  ;  and  it  is  a  rule 
f  property  in  equity,  and  therefore  ought  to  be  a  rule  of 
loperty  at  law.  But  how  has  it  become  a  rule  of  pro- 
Mf  in  equity  ?  In  equity,  the  first  mortgagee  may  ask 
^  second  whether  he  had  notice.  If  that  defendant  posi- 
tvdy  denies  notice,  and  one  witness  only  is  produced 
>  die  fact  of  notice,  if  the  denial  is  as  positive  as  the 

assertion. 
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assertion,  and  there  is  nothing  more  in  the  case,  a  coort 
of  equity  will  not  take  the  benefit  of  the  term  from  the 
second  mortgagee,  placing  as  much  reliance  on  the  con- 
science of  the  defendant  as  on  the  testimony  of  a  single 
witness,  without  some  circumstances  attaching  a  superior 
degree  of  credit  to  the  latter.  It  is  impossible*,  therefore^ 
that  the  rule  of  property  can  be  said  to  be  the  same  as  it 
law ;  and  if  it  stands  upon  different  principles,  in  fact,  it 
is  perfectly  different. 

In  Maundrell  v.  Maundrell  (/),  which  was  decided  in 
1804,  the  question  arose,  whether  a  purchaser  could pnn 
tect  himself  against  dower  by  a  prior  term  of  yeaxs,  unless 
it  was  actually  assigned  to  a  trustee  for  him ;  and  the  Lord 
Chancellor  ultimately  decided  that  he  could  not ;  because 
such  had  been  considered  the  general  rule ;  but  his  Loi4- 
ship,  upon  principle,  thought  that  the  purchaser  would^  as 
in  other  cases,  be  entitled  to  the  benefit  of  the  term  withodt 
an  actual  assignment.     He  said  that  he  doubted  whedier 
it  was  possible,  upon  principle,  to  say  the  assignment  <rf> 
term  that  has  been  once  assigned  to  attend  the  inheritsna^ 
is  necessary  from  time  to  time  whenever  that  inheritsnce 
is  made  the  subject  of  purchase  (m). 

The  opinion  of  the  Lord  Chancellor  therefore  is  diataii 
assignment  of  the  term  is  not  necessary  upon  every  net 
purchase;  and  this  is  a  powerful  authority  against te 
presumption  of  a  surrender,  on  the  mere  ground  that  ftt 
term  has  been  left  undisturbed.  Maundrell  v.  Manndid 
is  not  an  authority  requiring  an  assignment  in  ev^  eve 
upon  every  new  purchase ;  but  whilst  it  establishes  At 
necessity  of  an  actual  assignment,  in  order  to  bar  dovOi 
is  a  grave  authority  for  the  continued  existence  of  Al 
term  in  other  cases,  although  it  is  left  in  the  name  of  ik 
original  trustee. 

(0  10  VcB.  jun.  240.  (m)  10  Ves.  jun.  259 ;  and  Me  p.  S80* 
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In  the  late  case  of  Doe  on  the  demise  of  Bnrdett  u 
right,  B.  R.  T.  T.  1819,  a  term  assigned  in  1735,  to 
fle  an  annuity,  and  subject  thereto  to  attend  the  inhe* 
mce,  was  presumed  to  be  surrendered.  No  act  had 
en  done  to  acknowledge  the  term,  except  that,  upon  a 
e  in  1801  of  a  small  part  of  the  estate,  for  redeeming 
» land-tax,  the  owner  had  covenanted  to  produce  to  the 
rchaser  the  deeds  creating  and  assigning  the  term. 
Mfe,  however,  the  ejectment  was  by  a  person  claiming 
heir,  against  a  person  who  claimed  also  as  heir  (n). 
Bat  in  the  cases  of  Doe  t^.  Hilder,  and  Doe  v.  Staee, 
.  R.  (o),  (I),  which  were  decided  afterwards  in  the  same 
no,'  it  appeared  that  the  ejectment  was  brought  by  a 
idgment-^reditor,  who  had  issued  an  elegit  against 
Sdiard  Newman.  In  1 762  a  regular  mortgage-term  of  one 

^iiS.  S.C.  2  Bam.  &  Aid.         (0)  MS.  S.  C.  SBarn.  &  Aid. 

ia  7S3. 

(ID  Another  question  of  great  importance  arose  in  these  causes,  which 
:  lieame  unnecessary  to  decide,  vi^.  whether  the  statute  of  frauds 
feUed  a  judgment-creditor,  under  an  elegit^  to  take  the  term  inexecu- 
Ilk  The  statute,  it  is  decided,  did  not  intend  to  place  the  right  of  the 
Witar  on  the  same  footing  against  an  equitable  as  against  a  legal  estate  ^ 
Vlit  does  not  enable  him  to  take  in  execution  an  equity  of  redemption, 
c^afiMt  in  a  leasehold.  Now  every  attendant  term  is  at  law  a  chattel 
it— a  term  in  gross,  and  therefore  cannot  be  taken  in  execution  for  the 
l|rf  die  eetfvt  que  trust.  The  legislature  never  intended  to  reduce  a' 
Nii^  estate  with  an  attendant  term  to  a  level  with  a  chattel  in- 
^  and  to  give  the  right  of  execution  as  if  it  were  a  chattel  interest, 
191^  mder  the  same  circumataaces,  a  mere  chattel  interest  would  nol 
wUin  the  statute.  The  act  in  all  its  provisions  is  inaccurately  framed, 
1  it  ii  not  desirable  that  another  new  construction  should  at  this  day  be 
in  to  it.  A  term  outstanding  has  always  been  considered  to  protect 
ilHt  judgments ;  but  if  the  construction  above  alluded  to  were  to 
^mk  It  would  betiecessary  to  search  for  judgments  in  every  ease,  in 
IT  w  ascertain  whether  any  writ  of  execution  had  issuet^  or  rathei^  th^ 
d  wmld  be  no  protection,  because  it  could  not  be  discovered  whether 
rit  had  issued. 

thousand 
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thousand  years  was  created  by  Francis  Hare  Naylor,  the 
owner  of  the  fee,  and  several  other  charges  were  made 
previously  to  and  in  the  year  1770.     In  1771,  Naylot 
devised  the  estate  to  trustees,  to  sell.  In  1779,  ^^7  ^^> 
and  conveyed  to  John  Newman  in  fee,  and  the  one  thousand 
years  term  was,  in  consideration  of  the  payment  of  tlie 
mortgage-money ,  assigned  by  a  separate  deed  (7th  October, 
1 779)  to  a  Mr.  Denman,  his  executors,  administrators  and 
assigns,  "  in  trust  for  the  said  Jolm  Newman,  his  kdn 
and  assigm^  and  to  be  assigned,  conveyed,  and  disposed 
of,  as  he  or  tliey  should  direct  and  appoint.     And  in  tk 
mean  tunCj  and  until  such  appointnientj  to  attend  and  wait 
upon  the  freehold  and  inheritance  of  the  saine  premses^  ^ 
protect  the  same  against  mesne  incumbrances.    In  Oc- 
tober 1 790,  John  Newman  died  intestate,  leaving  Ricfaaid 
his  brother  and  heir.     In  November  1797,  Richard  diedf 
leaving  Richard,  his  son,  his  heir,  then  a  minor.   On 
23d  August  1808,  the  last-named  Richard  gavea  wamnt 
of  attorney  to  the  lessor  of  the  plaintiff  to  enter  up  judg" 
ment  for  4,000/.  which  was  immediately  done.    In  i8i(^ 
Mr.  Denman,  the  trustee  of  the  term,  died  intestate,  leaving 
John  Denman,  his  son  and  next  of  kin.     In  October  i8h 
Richard  Newman,  on  his  marrige,  settled  the  estate  to  die 
use  of  himself  for  life,  with  remainder  over  in  strict  setfc- 
ment.     In  June  1816,  he  sold  and  conveyed  his  life-esbk 
to  his  mother,  and  she  devised  the  estates  to  the  penotf 
under  whom  the  defendant  claimed  as  tenant     In  181?} 
the  lessor  of  the  plaintiff  issued  an  elegit,  without  haviif 
revived  the  judgment,  and  had  an  inquisition  taken  AcR- 
on,  which  was  set  aside  for  irregularity.     In  1818,  keie*. 
vived  the  judgment  by  scire  facias^  and  issue'd  an  dqpti 
and  on  1 3th  March  1 81 8  an  inquisition  was  taken  thereon 
and  then  the  ejectment  was  brought.     On  17th  March 
1819  (after  the  commencement  of  the  ejectment),  J<J*  j 

DenflUDi 
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)eiiman,  as  the  son  and  next  of  kin  of  Mr.  Denman,  took 
Alt  letters  of  administration  to  liim,  and  by  a  deed,  dated 
he  19th  of  the  same  month,  he,  by  the  direction  of  the 
levisees  of  the  purchaser,  in  the  usual  and  regular  way, 
iflrigned  the  term  to  John  Newman,  a  trustee  for  them, 
Old  to  attend  the  inheritance.  The  deed  creating  the  term 
va$  produced  by  the  purchaser  of  the  largest  part  in  value  of 
ke  estate  comprised  in  it.  The  deed  assigning  the  term  to 
Mend  an  the  purchase  by  Mr,  Newman^  in  1779,  and  the 
iHf  deed  of  assignment  J  were  produced  by  the  defendants. 
Fhe  learned  Judge  thought  that  the  question  as  to  a  sur- 
mder  ought  to  go  to  a  jury.  His  lordship  told  them, 
Ait  it  seemed  to  him,  that  as  the  trustee  was  appointed 
%fttj  years  ago,  and  had  never  done  any  act,  but  that  the 
foty  who  was  beneficially  interested  had  always  acted  on 
Ae  property,  he  (the  learned  Judge)  could  not  consider 
m  administration  taken  out  but  a  week  before  the  assign- 
ment as  at  all  effective ;  that  he  considered  to  be  done 
Midy  for  the  purpose  of  setting  up  this  old  term  to  defeat 
Aeplaintiff ;  and  under  such  circumstances  he  should  leave 
it  to  them  to  presume  it  had  been  surrendered,  which  ac- 
loiding  to  the  learned  Judge's  report  the  jury  expressly 
■  mid  they  did.  The  Court  of  King's  Bench,  after  hearing 
:  At'  case  argued  at  considerable  length,  and  taking  time 
.  It  consider,  confirmed  the  learned  Judge's  direction. 
>»  Lord  Chief  Justice  Abbott  delivered  the  following  judg- 
,  4Knt,  according  to  the  short-hand  writer's  note : 
>i'"Thi8  was  an  action  of  ejectment,  tried  before  my 
Indier  Park  at  the  last  assizes  for  the  county  of  Sussex. 
%e  title  of  the  lessor  of  the  plaintiff  was  upon  a  judg- 
Ifent  recovered  in  the  year  1 808,  against  Richard  New- 
Hm,  for  8,000/.  and  a  writ  of  elegit  and  inquisition 
ftoeupon  in  the  year  1818,  finding  Richard  Newman 
iMed  in  fee  of  the  premises  in  question.     It  was  further 

proved, 
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{SroTedy  that  the  defendant  occupied  the  land  as  a  tenant, 
and  had  declared  that  he  considered  it  to  belong  to 
Richard  Newman,  and  had  delivered  to  him  a  notice  cSt 
judgment  received  in  June  1818,  from  the  lessor  of  tlie 
plaintiff.  On  the  part  of  the  defendant  it  was  proved, 
that  on  the  23d  of  June  1 762,  Francis  Hare  Naylor  had 
conveyed  the  premises  in  question,  inter  aVuij  to  Thomai 
Carter,  for  a  term  of  one  thousand  years,  by  way  of  tbM' 
gage,  for  securing  tlie  sum  of  6,000/.  That  in  the  jw 
1 779,  the  mortgage  was  paid  off,  and  deeds  were  tka 
executed,  whereby,  in  effect,  the  term  was  assigned  to 
William  Denman,  in  trust  for  John  Newman^  a  puiduwr 
of  the  premises,  and  to  attend  the  inheritance :  That  lit 
the  month  of  October  1814,  the  said  Richard  Newman,  tt 
whom  the  premises  had  descended  from  the  punAaM 
John  Newman,  made  a  settlement  upon  his  intended  b» 
riage ;  whereby  he  conveyed  the  preinises  to  tmsteei  tfli 
their  heirs,  to  the  use  of  himself  for  life,  with  a  remaiito 
to  his  intended  wife  for  life,  remainder  to  the  issae  of  4i 
Buurriage^  and  reversion  to  himself  in  fee :  That  itf  4i 
year  1816,  the  said  Richard  Newman  conveyed  hisiii^ 
estate  to  Sarah  Newman,  the  mother  of  Richard,  if< 
security  for  1,162^  which  appears  to  have  been  mouef  iM 
due  from  him  to  her :  That  Mrs.  Newman,  the  motfaeTi  dirf 
in  the  year  1817,  having  previously  devised  herinMrf 
to  some  otiier  relations :  That  WilUam  Denman,  to  lAo> 
the  term  had  been  assigned  in  trusty  to  attend  the  iolMlii^  i 
ance  aa  aforesaid,  died  about  four  years  1^ ;  and  en  At 
19th  of  March  last,  his  son  took  out  administration  taii8i» 
and  executed  a  deed,  purporting  to  be  an  assignment  of  A^ 
term,  to  a  person  therein  named,  in  trust  for  the  devils' 
of  Mrs.  Newman,  the  mother.  Upon  this  evidence,  ti» 
questions  were  made  at  the  trial :  first,  whether  the  tef* 

might  be  presumed  to  have  been  surrendered  and  meig^ 
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ip  the  inheritance ;  and  if  it  might  not,  then,  whether  it 
iras  a  trust  within  the  tenth  section  of  the   statute  of 
Eriuds,  so  as  not  to  stand  in  the  way  of  the  execution  on 
^e  judgpnent.    The  learned  Judge  thought  this  a  case  in 
irhich  a  jury  might  presume  a  surrender  of  the  term ;  and 
the  matter  being  left  to  them,  they  found  that  the  term 
l)ad  been  surrendered.     A  motion  was  afterwards  made 
Gar  a  nonsuit,  according  to  leave  given  by  the  learned 
Judge.     A  rule  to  show  cause  was  granted;  and  the 
Bfttter  was  argued  before  us  very  fully  and  ably.     The 
l^ne  two  points  were  made ;  and  with  respect  to  the 
itp^kate  of  frauds  a  further  point  also,  it  being  contend^, 
lint,  that  the  trust  of  a  term  of  years  is  not  within  the 
^cqfjtl^  section  of  the  statute ;  and,  secondly,  if  it  be,  yet  in 
diii  particular  case,  the  statute  would  not  help  the  plain- 
ly :  because  the  termor  must  be  considered  as  a  trustee, 
90t  tar  the  debtor,  but  for  the  devisees  of  Mrs.  Newman, 
ql^ibe  time  of  issuing  the  execution.     Upon  these  p<Hnts, 
lipfwevecy  it  is  not  necessary  for  us  to  pronounce  any 
j|d|pDent;  because  we  are  of  opinion,  that  in  this  case 
Htfii  ffonender  of  the  term  might  lawfiilly  and  reasonably 
if^pl^esumed.    It  is  obvious  that  if  such  a  surrender  had 
Imm  made,  it  would  not  probably  be  in  the  power  of  the 
flpjlitiff  to  produce  it,  he  being  a  stranger  to  the  perticu* 
im^of  the  title  which  his  debtor  had  in  the  land.    The 
ipncipal  ground  of  objection  to  the  presumption  was,  that 
^  a  presumption  had  in  no  instance  hitherto  been  made 
Igainst  the  owner  of  the  inheritance,  the  former  instances 
t  llfiig  (as  it  was  said)  all  cases  of  presumption  in  favour 
I  flCfQch  owner.     But  this  proposition  appears  to  be  too 
^jBEtenaively  laid  down.     One  of  the  instances  in  which  it 
Ippbeen  said  that  a  surrender  shall  be  presumed,  is  the 
|M|H|a  of  a  mortgagor  settLog  up  a  term  against  his  own 

'"^fl^fttg^^e ;  &pd  this  is  said  generally,  and  without  dis- 
;  tinction, 
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tinction,  between  a  mortgagee  in  fee  or  for  years.     But  if 
such  a  term  be  set  up  against  a  mortgagee  for  years,  and 
a  surrender  presumed,  the  presumption  is  made  against, 
and  not  in  favour  of,  the  owner  of  the  inheritance.    It  is 
made  against  his  interest  at  the  time  of  the  trial,  but  in 
favour  of  his  honesty  at  the  time  of  the  mortgage ;  for  if 
the  term  existed  at  the  time  of  the  mortgage,  he  ought  in 
honesty  to  have  secured  the  benefit  of  it  to  the  mortgagee 
at  that  time,  and  not  to  have  reserved  it  in  his  own  power 
as  an  instrument  to  defeat  his  mortgage ;  and  upon  die 
same  principle  on  which  a  surrender  is  presumed  in  fle 
case  of  mortgagor  and  mortgagee,  we  think  it  may  rea- 
sonably be  presumed  in  the  present  case;  though  the 
principle  is  applicable  not  to  the  judgment-creditor  but 
to  other  persons.     One  of  the  general  grounds  of  a  pra- 
sumption  is  the  existence  of  a  state  of  things  which  msj 
most  reasonably  be  accounted  for  by  supposing  the  mailer 
presumed.     Thus,  the  long  enjoyment  of  a  right  of  wij 
by  A,  to  his  house  or  close,  over  the  land  of  JB,  whick  it 
a  prejudice  to  the  land,  may  most  reasonably  be  accounled 
for  by  supposing  a  grant  of  such  right  by  the  owner  of 
the  land ;  and  if  such  a  right  appear  to  have  existed  inir 
cient  times,  a  long  forbearance  to  exercise  it,  which  nflt 
be  inconvenient  and  prejudicial  to  the  owner  of  the  hoM 
or  close,  may  most  reasonably  be  accounted  for  by  n|h 
posing  a  release  of  the  right.     In  the  first  class  oteMk 
therefore,  a  grant  of  the  right,  and  in  the  latter,  a  relene 
of  it,  is  presumed.     Where  a  term  of  years  becomes  *; 
tendant  upon  the  reversion  and  inheritance,  either  bf 
operation  of  law,  or  by  special  declaration  upon  the  ex* 
tinction  of  the  objects  for  which  it  was  created,  the  enjoff^' 
ment  of  the  land  by  the  owner  of  the  reversion,  dM 
become  the  cestui  que  trust  of  the  term,  may  be  accounM, 

for  by  the  union  of  the  two  characters  of  cestui  ^tie  Wrf 
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inheritor,  and  without  supposing  any  surrender  of  the 
I ;  and  therefore,  in  general,  such  enjoyment,  though 
lay  be  of  very  long  continuance,  may  possibly  fur- 
no  ground  to-  presume  a  surrender  of  the  term.  But 
re  acts  are  done  or  omitted  by  the  owner  of  the 
ritance,  and  persons  dealing  with  him  as  to  the  land, 
s!i  ought  not  reasonably  to  be  done  or  omitted,  if  the 
.  existed  in  the  hands  of  a  trustee,  and  if  there  do 
appear  to  be  any  thing  that  should  prevent  a  sur- 
er from  having  been  made ;  in  such  cases  the  things 
V  or  omitted  may  most  reasonably  be  accoimted  for 
(Opposing  a  surrender  of  the  term,  and  therefore  a 
inder  may  be  presumed.  We  think  there  are  such 
{M  in  the  present  case.  In  the  year  1814,  Richard 
iAan,  the  debtor,  and  then  owner  of  the  inheritance, 
e^'a  letdement  upon  his  intended  marriage,  which 
;|ilace  immediately.  Upon  such  an  occasion,  the 
'  'ind  title-deeds  of  the  husband  would  probably  be 
dd  into  by  professional  men  on  the  part  of  the  hus- 
t, '.  at  least,  if  not  on  the  part  of  the  wife  also ;  and 
^ifagtanding  the  assertion  of  one  of  the  learned  gen- 
ni  who  argued  this  case  on  the  part  of  the  defendant, 
bjr  whom  we  were  informed  that  it  is  not  usual  on 
r' occasions  to  take  any  notice  of  an  outstanding 
Bed  term,  we  cannot  forbear  thinking  that  such  a 
i  always  ought  to  be,  and  frequently  is,  in  some  way 
Bed,  either  by  the  deed  of  settlement,  or  by  some 
nte  instrument;  because,  if  not  noticed,  and  the 
lAr  not  called  upon  to  assign  the  term  to  the  uses  of 
Mttlement,  nor  any  declaration  of  trust  made  of  it  to 
e  uses,  it  may  afterward  be  made  an  instrument  of 
fliliDg  the  settlement.  The  tide-deeds  usually  remain 
I  die  husband,  and  if  he  be  driven  by  necessity  to 
ow  money,  he  may  meet  with  a  lender  who  has  no 

£  £  notice 
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notice  of  the  settlement,  and  by  handing  over  hLs  deeds, 
and  obtaining  an  assignment  of  the  term  to  him  and  other 
conveyances,  give  to  him  a  title  that  must  prev^l  both  at 
law  and  in  courts  of  equity  against  the  settlement.    The 
supposed  practice  of  taking  no  notice  of  outstanding  termi^ 
on  such  an  occasion,  appears  to  have  been  insisted  upon 
before  Lord  Hardwicke,  in  the  case  of  Willoughby  v. 
Willoughby,    as   applied   to   marriage   settlements  304 
purchases.     But  that  very  learned  Judge,  in  giving  his 
judgment  in  tliat  case,  says  he  had  inquired  of  a  veiy 
learned  and  eminent  conveyancer,  and  could  not  find  that 
there  had  been  any  such  general  rule ;  and  he  afterwardi 
proceeds  to   say,   ^^  Where    the    assignment  has  been 
generally  in  trust  to  attend  the  inheritance,  and  the  parties 
approve  of  the  old  trustees,  they  may  safely  rely  upon  it, 
especially  in  the  case  of  a  purchase  or  mortgage,  where 
the  title-deeds  always  are,  or  ought  to  be,  taken  in ;  &r 
if  he  has  the  creation  and  assignment  of  the  term  inhk 
own  hands,  no  use  can  be  made  of  it  against  him/'    Such 
instances  as  these  may  account  for  the  practice  in  manj 
cases,  but  cannot  constitute  a  general  rule.     If  in  die 
present  case  it  had  appeared  that  the  deeds  relating  to 
the  term  were  delivered  to  the  trustees  of  the  marriage 
settlement  as  one  of  the  securities  for  the  settlement,  the 
case  would  have  stood  on  a  very  different  ground.    The 
marriage  setdemcnt,  however,  is  not  the  only  occasion  on 
which  we  think  it  may  most  reasonably  be  supposed  diat 
this  term,  if  existing,  would  have  been  brought  forwaid 
If  appears  that  in    1816  the  same  Richard  Newmea, 
being  then  indebted  to  his  mother,  and  desirous  of  giring 
her  security  for  the  debt,  prevailed  upon  his  wife  to  j(» 
with  him  in  conveying  to  her  the  interest  they  derifed 
under  the  settlement.     Upon  this  occasion,  an  assignineit 

of  the  term,  or  a  delivery  of  the  deeds  relating  to  i^ 
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jjer  right  to  the  one  holding  the  deeds  (p).  As 
len  a  purchaser  of  the  estate  and  a  mere  judgment- 
tor,  the  rule  applies  with  irresistible  force.  The  pur- 
sr,  therefore,  clearly  had  the  better  equitif ;  and  the 
imption  of  the  surrender,  without  any  evidence  upon 
li  to  ground  it,  let  in  the  judgment-creditor  on  the 
e  in  the  hands  of  the  purchaser,  although,  according 
[aity  and  good  conscience,  the  creditor  had  no  title 
ok  as  such.  The  presumption  too  let  in  the  judgment- 
tar  on  the  estates  provided  for  the  wife  and  children  by 
wrriage  settlement ;  for  the  term  could  not  be  presumed 
Murrendered  against  the  purchaser,  and  in  existence 
le  benefit  of  the  wife  and  children.  And  yet  gentle- 
jn  very  gpreat  practice  never  knew  an  instance  of  an 
fjjaat  term  being  re-assigned  on  a  marriage,  and  have 
ifA  hundreds  of  settlements  to  be  executed  without 
Ifigg  such  an  assignment;  so  that  the  provisions 
j^.fixr  very  many  families  may  be  deeply  incumbered 
|a  new  rule  is  to  be  followed.  It  will  not  be  con- 
fer that  the  subsequent  conduct  of  the  purchaser  of 
ife-estate  ought  to  affect  the  wife  and  children  of  the 
r ;  and  yet  it  is  undeniable  that  the  circumstance  of 
HDthaser  not  taking  an  assignment  of  the  term  was 
(  upon  as  a  strong  ground  in  favour  of  the  presiunp- 
^  The  assignment  was  made  by  Denman's  adminis- 
r«  who  was  regularly  such  as  next  of  kin,  and  not  a 
t  pitranger,  procuring  a  limited  administration  de  bonis 
far  the  purpose  of  assigning  the  term. 
M  above  decision  powerfully  attracted  the  attention  of 
orofession.  An  ejectment  was  afterwards  brought  by 
tfewmans  and  Denman,  against  Putland,  who  re- 
led  in  the  former  ejectment,  to  recover  back  tlie 
6(9).     It  came  on  at  the  assizes  for  Sussex,  before 


(p)  Stanhope  r.   Earl   Verney,  2  Eden,  81. 
(jf)  Due  r.  FuUiind. 

m.'    -r-     <% 
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of  priority,  or  otherwise ;  in  the  case  of  the  settlement,  for 
the  sake  of  his  intended  wife,  and  the  issue  that  he  might 
expect  by  her ;  and  in  tlie  case  of  the  mortgage,  for  the 
ease  of  the  mortgagee,  to  whom  he  was  so  nearly  reliatedi 
and  who  also  was  evidently  a  favoured  creditor.     And  it 
cannot  be  denied,  that  an  actual  assignment  of  the  term 
would  have  been  in  many  respects  more  operative  againit 
the  judgment  than  its  mere  existence.     In  the  case  of  the 
mortgage,  it  would  have  put  an  end  to  all  question  upon 
the  statute  of  frauds,  by  making  tiie  termor  specificsDy 
a  trustee  for   the  mortgagee  before  execution  issuedi 
according  to  the  case  of  Hunt  v.  Coles,  i  Com.  Rep.  226, 
For  these  reasons  we  think  the  verdict  ought  not  to  be 
disturbed,  and  the  rule  must  therefore  be  discharged." 

It  will  at  once  be  observed,  that  this  is  a  stronger  case 
in  favour  of  the  existence  of  the  term  than  that  which  we: 
have  been  considering.  There  was  no  circumstance  whidi^ 
pointedly  called  for  an  assignment  of  the  term  before  Ae 
period  when  one  was  made ;  for  an  assignment  is  never 
made  by  reason  of  descents,  or  of  a  marriage  settlemenL 
Previously  to  the  sale,  therefore,  the  presumptkin  coaU: 
not  on  any  reasonable  ground  be  let  in ;  and  if  not,  sach 
a  presumption  ought  not  to  have  been  made  at  all.  llerr 
could  be  no  doubt  which  ought  to  be  preferred,  the'pi^' 
chaser,  or  the  judgment-creditor.  The  latter  obtunedhir 
judgment  on  a  warrant  of  attorney,  and  slept  on  his  Mo* 
rity  for  ten  years,  and  never  had  a  specific  lien  on  Ae 
estate,  but  a  general  security  riding  over  tlie  whole  of  Aa- 
seller's  property ;  whereas  the  purchaser  not  only  boiq;ht 
the  estate  itself  without  notice  of  the  incumbrance,  brt 
had  possession  of  all  the  deeds  relating  to  the  tenn,loAfr 
possession  of  which  he  was  entitled  as  a  piurchaser.  That 
circumstance  alone,  even  as  between  two  mortgagee^^ 
the  estate  itself,  both  of  them  equally  innocent,  would  give 

the 
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better  right  to  the  one  holding  the  deeds  (/)).  .  As 
neen  a  purchaser  of  the  estate  and  a  mere  judgment- 
itqr,  the  rule  applies  with  irresistible  force.  The  pur- 
er, therefore,  clearly  had  the  better  equitif ;  and  the 
mnption  of  the  surrender,  without  any  evidence  upon 
lb  to  ground  it,  let  in  the  judgment-creditor  on  the 
18  in  the  hands  of  the  purchaser,  although,  according 
{oity  and  good  conscience,  the  creditor  had  no  title 
ink  as  such.  The  presumption  too  let  in  the  judgment- 
}tar  on  the  estates  provided  for  the  wife  and  children  by 
fumiage  settlement ;  for  the  term  could  not  be  presumed 
surrendered  against  the  purchaser^  and  in  existence 
jAe  benefit  of  the  wife  and  children.  And  yet  gentle- 
;|n  very  gpreat  practice  never  knew  an  instance  of  an 
i^ant  term  being  re-assigned  on  a  marriage,  and  have 
PfA  hundreds  of  settlements  to  be  executed  without 
ipiog  such  an  assignment;  so  that  the  provisions 
i^.fixr  very  many  families  may  be  deeply  incumbered 
ijs  new  rule  is  to  be  followed.  It  will  not  be  con- 
ed that  the  subsequent  conduct  of  the  purchaser  of 
ifis-estate  ought  to  affect  the  wife  and  children  of  the 
r;  and  yet  it  is  undeniable  that  the  circumstance  of 
purchaser  not  taking  an  assignment  of  the  term  was 
d  npon  as  a  strong  ground  in  favour  of  the  presiunp- 
»  The  assignment  was  made  by  Denman's  adminis- 
Wf  who  was  regularly  such  as  next  of  kin,  and  not  a 
5  ftranger,  procuring  a  limited  administration  de  bonis 
.Ibr  the  purpose  of  assigning  the  term. 
he  above  decision  powerfully  attracted  the  attention  of 
proifession.  An  ejectment  was  afterwards  brought  by 
Newmans  and  Denman,  against  Putland,  who  re- 
sred  in  the  former  ejectment,  to  recover  back  the 
le(9').     It  came  on  at  the  assizes  for  Sussex,  before 

(p)  Stanhope  v.   Earl   Verney,  2  Eden,  81. 
(^)  Doe  r.  Putland. 
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Mr.  Baron  Garrow.     Upon  this  ejectment  the  lessors  of 
the  plaintiff  proved  a  mortgage  in  fee  of  the  estate  to 
Thomas  Mark  wick,  in  August  1814,  by  Richard 'New- 
man  the  son,  who  afterwards  made  the  marriage  setde- 
ment.     By  this  mortgage,  which  it  had  not  been  con- 
sidered necessary  to  produce  upon  the  former  ejectment 
all  deeds  were  granted ;  and  it  contained  a  general  decla- 
ration of  the  trust  of  all  terms  of  years  for'  the  mortgagee. 
The  assignment  of  the  term  from  Carter  of  the  7th  tji 
October  1779,  was  delivered  over  to  Markwick,  and  was 
contained  in  a  schedule  of  title-deeds  made  at  the  tune  of 
the  mortgage,  and  signed  by  Markwick.     By  a  deed, 
dated  the  9th  of  September  1819,  Newman,  the  trustee 
of  the  one  thousand  years  term,  declared  that  he  would 
stand  possessed  of  it  in  trust  for  Markwick,  and  to  secure 
the  mortgage-money  due  to  him.     It  was  argued  on  Ae 
part  of  the  defendant  that  it  would  be  inconvenient  Alt 
one  judge  should  direct  a  jury  to  presume  a  surrender  of 
the  term,  and  another  direct  the  contrary.     In  the  mort- 
gage to  Markwick  there  was  no  notice  of  any  particolir 
term,  and  no  assignment  was  taken  of  the  one  thonsasd 
years  term ;  Newman  might  therefore  have  parted  wiA 
the  term   upon  a  new  loan.     The  assignment  in  Bfaich 
1819  was  not  at  all  for  the  benefit  of  Markwick;  Aoe 
was  no  acting  upon  the  term  from  1779  till  1819.    No 
notice  was  taken  of  it  in  the  marriage  settlement    Tk 
learned  Judge  said,  in  charging  the  jury,  that  the  ftds 
were  very  different  now  to  those  proved  on  the  fonntf 
trial ;  and  his  present  view  was  sanctioned  by  the  BOS' 
gestion  in  that  very  case.     Here  the  deeds  were  handed 
over  to  the  mortgagee  before  the  settlement  and  conv^- 
ance,  which  accounts  for  the  term  not  having  been  men- 
tioned in  those  securities.     The  circumstance  of  the  deed 
having  been  scheduled  and   handed  over  to  Markwick 

shows  that  the  term  had  not  been  surrendered.    The 

learned 
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learned  Judge  directed  the  jury  to  find  a  verdict  for  the 
plaintiff.  The  jury  found  that  the  term  was  subsisting, 
and  reserved  any  question  of  law. 

In  Trinity  term  1820  the  defendant  moved  for  a  new 
trial ;  the  learned  Judge  who  tried  the  cause  re-stated  the 
point,  upon  which  he  directed  the  jury,  and  observed  that 
tlie  case  had  excited  a  great  deal  of  attention,  and  had 
occasioned  the  observations  which  have  already  been 
snbmitted  to  the  learned  reader  (r).  The  Chief  Baron 
said,  that  he  should  like  to  have  the  point  argued  on  the 
presumption  of  surrender.  From  his  habits  in  West- 
ndnster  Hall,  his  lordship  added,  he  had  travelled  more 
dian  most  men  through  the  law  relating  to  this  case,  and 
he  did  not  think  the  doctrine  of  presumption  a  correct 
doctrine.  It  is  a  very  serious  point;  and  of  late  the 
doctrine  has  been  carried  to  a  very  frightful  extent.  Mr. 
Baro&  Graham  observed,  that  he  had  never  suffered 
these  presumptions,  except  in  cases  very  strongly  war- 
tanted,  and  where  nothing  was  shown  to  the  contrary. 
ITie  Chief  Baron  added,  that  he  never  desired  a  jury  to 
presome  where  he  did  not  believe  himself.  The  Court 
gave  the  defendant  leave  to  argue  the  point  upon  the 
statute  of  frauds,  upon  a  case  to  be  stated  (s).  The  point, 
dierefore,  as  to  the  surrender  of  the  term,  was  put  at  rest. 
The  case  upon  the  other  point  was  prepared,  but  the  suit 
has  since  been  compromised,  highly  to  the  advantage  of 
fte  Newmans. 

The  attention  of  the  Lord  Chancellor  was  quickly 
drawn  to  the  doctrine  of  the  Court  of  King's  Bench.     In 

(r)  They  appeared  at  the  time  in  ejectment  against  the  real  fects  and 
tbe  shape  of  a  letter  from  the  author  merits  of  the  case  as  they  ultimately 
to  Mr.  Butler.  appeared.    This  powerfully  shows 

(t)  It  appears,  therefore,  thiat  the  that  such  a  presumption  ought  not 
pmumption  was  made  00  the  first     to  he  made  on  light  grounds. 

E  E  4  the 
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the  Marquis  of  Townsend  v.  Bishop  of  Norwich,  on  the 
2 7 til  January  1 820,  his  lordship  observed : — 

The  legal  interest  in  the  advowson  is  unquestionably 
in  Mr.  Ainge,  for  a  term  of  years,  which,  as  I  und^stand, 
has  been  expressly  assigned  to  attend  the  inheritance. 
I  do  not  inquire  whether  there  may  have  been  interme- 
diate transactions  since  the  creation  of  the  tenn»  which 
might  induce  some  people  to  think  a  surrender  of  it 
should  be  presumed,  further  than  to  remark,  thathavug 
in  days,  which  perhaps  may  be*  thought  days  of  yoff^ 
passed  about  two  years,  by  no  means  unprofitably,  in  the 
office  of  Mr.  Duane,  and  during  which  I  had  frequent 
opportunities  of  knowing  the  opinions  entertained  by 
Mr.  Booth,  Mr.  Feame,  and  other  eminent  conveyancerft 
of  that  day,  I  well  know  that  they  were  in  the  habit  of 
proceeding  on  notions  relative  to  satisfied  terms,  whicbi 
notwithstanding  some  modem  decisions,  I  would  not 
advise  conveyancers  to  depart  from  (<). 

Upon  another  occasion  his  lordship  observed :  Formedyy 
assignments  were  not  considered  necessary,  becaiue  die 
old  trustee  would  be  a  trustee  for  you,  although  ym 
might  not  like  him.  It  was  never  considered  that  tjhe 
presumption  of  a  surrender  was  to  be  made  becanse 
some  particular  act  had  not  been  done.  Lord  Kenyoa 
thought  that  some  act  must  be  done  to  presume  a  nv- 
render;  but  now  it  is  said,  that  if  no  act  is  donfi^ 
you  may  presume  a  surrender:  I  cannot  go  the  lengdt 
which  I  see  some  late  cases  go,  where  there  is  no 
proviso.  They  have  raised  the  presumption  from  a  trans- 
action where  they  say  the  term  would  have  been  assigned 
if  not  surrendered.  I  say  that  the  circumstance  does  not 
let  in  that  presumption ;  because  the  purchaser  nuut 
know  that  the  term  will  be  held  in  trust  for  him,  and  he 

{f)  From  Mr.  Wilson's  note. 

maT 
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amy  leave  it  where  it  is,  to  save  the  expense  of  taking  out 
administration  (i^). 

His  Lordship  again  took  occasion  to  observe,  in  Hayes 
0.  Bailey,  15th  March  1820:  There  is  now  a  mcfdem 
dofotnne  of  presuming  surrenders.  When  I  fitst  came 
ber^'  every  old  lawyer  thought  assignments  of  terms 
imnecessaiy ;  and  as  to  the  principle,  that  the  term  would 
be  presumed  to  be  surriendered  if  it  had  not  been  assigned 
(Nft  marriages,  &c. ;  it  was  then  thought  that  there  was  no 
oecaaian  to  assign,  for  if  it  had  once  been  assigned  to 
iMend^ithe  assignee  will  be  a  trustee  for  you.  They  then 
tfeter  thought  it  necessary  to  have  it  assigned  on  such 
sceasioiis.  I  remember  Mr.  Lloyd  used  to  say;  that  an 
old  tma  was  worth  two  inheritances.  You  see  Lord 
Kenyon  got  as  far  as  this  before  he  would  presume  a 
nnteiider;  you  must  show  that  there  had  been  scMne 
dediiq^.  with  it ;  but  it  seems  to  be  the  law  now,  that  if 
fou  show  that  there  has  been  no  dealing  with  it  you  are 
to  presume  it  surrendered  Qc). 

In  the  late  case  in  the  Exchequer,  of  Deardon  v.  Lord 
BjiODy  &e  Chief  Baron  again  expressed  his  disappro- 
bglion  of  this  doctrine  of  presumption  (j/). 

Ujpon  the  appeal  in  the  House  of  Lords,  in  Gholmondley 
^  Clinton  (z)y  the  Lord  Chancellor,  with  reference  to  a 
leed  of  the  year  1 704,  by  which  a  term  of  two  hundred 
fittM  was  created,  with  a  proviso  for  the  cesser  of  the 
but  ivhich,  as  the  circumstances  upon  which  that 
.was  to  determine  had  not  taken  effect,  remained  a 
rihirifftipg  term,  and  was  assigned  in  1811,  observed: — 
^  I  would  wish  to  call  your  Lordships  most  particular 
Hention  to  this  part  of  the  case,  because,  unless  I  now 
nisimderstand,  and   unless  I  have  misunderstood  for  a 

(«)  From  the  Author's  note.  (y)  MS. 

(j)  From  Mr.  Jacob's  noic.  (0  MS. 

good 
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good  many  years,  in  which  I  have  been  laboriously,  in 
different  situations,  discharging  the  duties  which  belongs 
to  the  profession  of  which  I  have  the  honour  to  be  a 
member,  the  doctrine  upon  this  subject  there  arise  oot 
of  the  circumstances  which  I  am  about  to  mention  mui^ 
important  observations  bearing  upon  this  case,  widi  a 
great  degree  of  importance,  because  bearing,  nnlesB  1 
misunderstand  the  case  very  much,  upon  the  titles  to 
property  in  this  kingdom.     My  Lords,  this  deed  of  1704 
provides,  as  I  before  stated,  for'  the  cesser  of  the  tenn, 
that  is,  of  the  interest  which  the  term  creates.    Lsl  me 
suppose  for  a  moment,  that  there  had  been  no  soch 
declaration  with  respect  to  the  cesser  of  the  term,  or  wluit 
comes  to  the  same  thing,  that  the  state  of  things  has  not 
yet  arisen  in  which  the  term  is  to  cease,  that  term  created 
in  1 704,  would,  according  to  all  the  ideas  that  I  ever  bad 
of  the  law  of  this  country  (I  am  speaking  now  of  irkt 
would  have  been  done  twenty>-five  years  ago,  instead  of 
speaking  particularly  of  the  present  time,}  be  considered 
as  a  term  which,  whether  the  instrument  that  created  it  or 
not  did  so  declare,  would  be  attendant  upon  the  inlie- 
ritance  when  the  ends  and  trusts  of  it  were  satisfied;  dnt 
is,  it  would  be  considered  as  a  term,  where  neither  pre- 
sumption that  it  was  satisfied,  nor  presumption  that  ittrtf 
surrendered,  would  at  that  period  have  been  entertained, 
unless  there  had  been  some  dealing  with  the  term  iftiA 
would  authorize  a  presumption  either  of  the  one  nature  or 
of  the  other,  but  it  would  be  taken  to  be,  what,  in  Ae 
language  of  those  who  are  now  no  more,  I  have  ofieD 
heard  it  stated  to  be,  the  best  part  of  a  tide,  namely,  Ait 
old  term  that  could  be  got  in  to  protect  the  inheritance. 
And  I  conceive  that  such  a  term,  whether  there  was  anf 
intention  that  it  should  or  should  not  attend  the  inheritance, 
would  be  a  term  held  in  trust  to  attend  the  inheritance, 

protecting 
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rotecting  the  equities  of  all  who  had  equities  during  the 
existence  of  that  term ;  all  the  estates,  to  a  certain  extent, 
that  is,  during  the  duration  of  the  tenh,  would  be  equi- 
table estates,  but  protecting  them  all  according  to  the  due 
course,  and  order,  and  priority  in  which  they  existed,  and 
according  to  their  equities." 

In  giving  judgment  in  the  same  case  upon  the  hearing 
at  the  Rolls,  the  present  Master  of  the  Rolls  appeared  also 
to  be  of  opinion  against  the  presumption  in  such  cases  (a). 

Since  the  decision  in  Doe  v.  Hilder  the  point  has  been 
repeatedly  debated  before  the  difierent  Masters  in  Chan- 
cery, upon  objections  taken  by  sellers  to  procure  repre- 
sentations to  terms  of  years,  which,  they  insisted,  ought 
to  be  presumed  to  have  been  surrendered ;  but  the  general 
and  prevailing  opinion  has  been  that  that  doctrine  cannot 
be  maintained;  and  the  Masters  have  acted  upon  that 
jprinciple. 

And  finally,  in  Aspinall  v.  Kempson,  upon  a  motion 
before  the  Lord  Chancellor  for  a  new  trial,  in  which  some 
gentleman  at  the  common-law  bar  cited  Doe  v.  Hilder, 
his  Lordship  observed,  '^  it  is  not  necessary  to  consider 
much  the  doctrine  of  presumption  with  reference  to  the 
present  case,  but  the  case  of  Doe  v.  Hilder  having  been 
alluded  to,  and  having  paid  considerable  attention  to  it, 
1  have  no  hesitation  in  declaring  that  I  would  not  have 
directed  a  jury  to  presume  a  surrender  of  the  term  in  that 
case ;  and  for  the  safety  of  the  titles  to  the  landed  estates 
m  this  country,  I  think  it  right  to  declare  that  I  do  not 
concur  in  the  doctrine  laid  down  in  that  case  (by 

We  may,  therefore,  be  justified  in  considering  the  law 
to  stand  as  it  did  before  the  decision  in  Doe  v.  Hilder ; 
ud  conveyancers  of  course  will  follow  the  advice  of  the 

(a)  2  Jac.  and  Walk.  15S. 

(6)  L.  I.  HaU,  5  Dec.  1821,  from  Mr.  Walker^a  note. 

Lord 
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Lord  Chancellor,  and  not  depart  from  the  practice  which 
tliey  have  hitherto  followed. 

The  Vice-Chancellor  has  in  two  late  eases  upon  specific 
performance,  as  between  a  seller  and  a  purchaser,  pre- 
sumed a  term  to  be  surrendered  which  had  not  been  as- 
signed to  attend  the  inheritance,  and  which  for  a  long 
period  had   not  been  disturbed.     The   first   case  was 
Emery  v.  Growcock  (c),  which  will  I  believe  be  reported. 
The  other  case  was  ex  parte  Holman(^,  where  it  appeared, 
by  the  abstract  of  title  delivered  to  the  purchaser,  tha^  by 
indenture  bearing  date  the  24th  of  December  1 735,  and 
made  between  Thomas  Baker  of  the  one  part,  and  John 
Marsh  of  the  other  part,  the  said  Thomas  Baker  did  grapt 
and  demise,  amongst  other  hereditaments,  the  messuage  and 
premises  in  question  unto  the  said  John  Marsh,  his  execu- 
tors, administrators  and  assigns,  for  tlie  term  of  five  hun- 
dred years,  subject  to  redemption  on  payment  by  the  said 
Thomas  Baker,  his  heirs,  executors,  administraton  and 
assigns,  unto  the  said  John  Marsh,  his  executors,  dbu- 
nistrators  or  assigns,  of  the  sum  of  205/.  on  a  certain  dqr 
therein  mentioned,  that  the  said  sum  was  not  paid  ac- 
cordingly, but  that  the  same  with  all  interest  was  pail 
to  the  executor  of  the  said  John  Marsh  on  the  6th  day  of 
October   1750,  as  appeared  by  a  receipt  indorsed  oa 
the  said  indenture,  but  no  assignment  or  surrender  of 
the  said  premises  comprised  in  the  said  term  was  eitf 
made  and  executed,  and  tlierefore  the  purchaser  insiilrf 
that  the  sellers  should  at  their  own  expense  discover  Ae 
personal  representatives  of  the   said  John  Marsh,  aal 
procure  an  assignment  from  them  of  the  said  tenn  to  1 
trustee  for  the  purchaser  to  attend  the  inheritance. 

The  Master  to  whom  the  title  was  referred  was  of 
opinion  that  the  term  of  five  hundred  years  was  outstuxl-  A 

(c)  March  1821,  MS.  (r/)  24  July  1821.  MS.  m 

in;.  Mh 
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hig,  and  was  then  vested  in  the  personal  representative 
or  representatives  of  John  Marsh  the  termor,  but  it  did 
not  appear  by  any  evidence  before  him  who  was  or  were 
such  personal  representative  or  representatives ;  and  the 
Master  was  of  opinion  that  it  was  expedient  and  neces- 
sary that  the  said  term  should  be  assigned  to  a  trustee  for 

« 

die^pwchaser,  and  that  the  expense  of  deducing  the  tide' 
thereto,  and  of  procuring  the  said  term  to  be  so  assigned, 
diould  be  borne  and  paid  by  the  vendors. 
•  In  an  intermediate  deed,  dated  in  July  1 749,  the  term 
wiks  noticed,  but  in  no  other  deed  was  it  mentioned ;  and' 
tere  were  three  conveyances  of  the  fee  upon  sales,  one' 
011784,  another  in  1791,  and  the  other  in  1792.  The 
Viee-Chancellor  was  of  opinion  that  a  surrender  of  the 
ttfm  must  be  presumed. 

.  Y.  The  importance  of  obtaining  an  assignment  of  all 
^trtrtmding  terms  cannot  be  too  strongly  impressed:  on* 
IMHthasers.  If  a  purchaser  has  no  notice,  and  happens 
Intake  a  defective  conveyance  of  the  inheritance,  defect!  ve^ 
cidier  by  reason  of  some  prior  conveyance,  or  of  some 
prior  charge  or  incumbrance,  and  if  he  also  takes  an'  as-' 
iigoment  of  the  term  to  a  trustee  for  him,  or  to  himself, 
vkere  he  takes  the  conveyance  of  the  inheritance  to  bis 
tmstee,  in  both  these  cases  he  shall  have  the  benefit  of  the 
tenn  to  protect  him ;  that  is,  he  may  make  use  of  the 
^Bgsl  estate  of  the  term  to  defend  his  possession,  or,  if  he 
Us  lost  the  possession,  to  recover  it  at  common  law,  not* 
Mthstanding  that  his  adversary  may  at  law  have  the 
Mriet  tide  to  the  inheritance  (e). 

Lord  Hardwicke  was  of  opinion  that  the  pr^tectioil 
^ffmg  from  a  term  of  years,  assigned  to  a  trustee  pk  a 
pmchaser,  should  extend  generally  to  all  estates,'  charges 

-    (e)  Willoughby  v.  Willoughby,  1  Term  Rep.  7(SS,  per  Lord  Hard- 
1  and  tee  For.  GO. 

and 
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and  incumbrances,  created  intermediate  between  the 
raising  of  the  term  and  the  purchase  (/).  And  this  doc- 
trine, unqualified  as  it  is,  seems  correct  For  as  the  term 
will  prevail  over  a  strict  title  to  the  inheritance,  it  will  of 
course  be  a  protection  against  judgments,  mortgages,  and 
all  other  incumbrances  and  estates  less  than  a  fee ;  and  it 
may,  in  like  manner,  be  used  as  a  shield  against  an  act  (^) 
or  commission  (h)  of  bankruptcy. 

la  the  late  case  of  the  King  v.  Smith  (t),  however,  de 
Court  of  Exchequer  held  that  a  term  of  years  would  not 
protect  a  purchaser  against  crown  debts,  although  he  pur- 
chased band  fide  and  without  notice  (I).     This  point  had 
previously  been  considered  by  most  of  the  leading  cha- 
racters in  the  profession,  some  of  whom  have  since  filled 
the  highest  judicial  situations ;  and  the  general  opinion 
of  the  profession  appears  to  have  been,  that  a  purchaser 
might  protect  himself  against  crown  debts,   by  a  leigal 
term  of  years  created  previously  to  the  right  of  the  erown 
attaching  on  the  estates,  where  he  had  not  notice,  expiess 
or  implied,  of  the  debt  due  to  the  crown,  or  of  the  vendor 
being  an  accountant  to  the  crown.    They  relied  on  tbe 
analogy  between  this  case  and  the  general  rule  respeetin; 


(/*)  See  1  Term  Rep.  768.  yoit,  c.  17>  this  point 
(g)  Collet  V.  De  Gols,  For.  ^S,  (0    Excheq.  2d  March,  ^W^ 

(A)  Hithcox  V.  Sedgwick,  2  Vem.  MS.  Appendix,  No.  16. 
156,  reversed  in  I}om%  Proc.    See 

(I)  It  has  been  determined  that  in  the  case  of  a  purchase  fDr  a  vslinbii 
consideration,  without  notice  and  without  fraud  or  covin,  from  a  Mffc 
cmUract  debtor  of  the  king,  the  lands  are  not  bound  by  such  simple  cootnct 
debt.  The  King  v.  Smith,  1  \yight.  34.  In  that  case,  the  geftenl  VQi* 
ID  the  statute  of  13  Elizabeth,  c.  4,  received  a  limited  and  proper  cmh 
struction*  In  Wilde  v.  Fort,  4  Taunt.  334,  in  which  it  was  not  uiiMiity 
to  decide  the  point,  the  rule  was  laid  down  with  apparently  too  wsA 
latitude,  that  every  person  who  has  recdved  money  belonging  to  tbi 
crown,  eveiy  accountant  of  the  crown  for  money  of  the  crown  reoaM 
falls  within  the  act.    See  Casberd  v.  Ward,  6  Price,  411. 

judgment! 
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judgments  and  recognizances,  against  which  a  purchaser 
may  protect  himself  by  an  outstanding  legal  estate,  unless 
lie  liad  notice  of  them  previously  to  completing  his  pur- 
diase.  The  late  Lord  Kenyon,  in  an  opinion  on  this 
point,  treated  the  right  of  the  crown  as  not  superior  to 
that  of  a  subject.  Indeed,  the  point  may  fairly  be  said  to 
have  received  what  was  tantamount  to  a  judicial  decision^ 
previously .  to  the  determination  of  the  Court  of  Ex- 
chequer. When  the  late  learned  Chief  Justice  of  the 
Common  Pleas  was  Solicitor-general,  he  gave  an  opinion 
in  &your  of  the  right  of  the  crown  to  extend  lands  in  the 
l^mds  of  a  mortgagee,  although  the  legal  estate  had  never 
VQtfted  in  the  mortgagor,  but  had  been  conveyed  to  the 
mortgagee  by  the  trustees  in  whom  it  had  been  vested  in 
trust  for  the  mortgagor.  The  question  underwent  great 
ecMunderation,  and  it  was  discovered  that  there  was  an  old 
term  of  years,  to  the  benefit  of  which  the  mortgagee  was 
clearly  entitled  in  preference  to  any  other  person,  although 
it  was  not  actually  assigned  to  a  trustee  for  him.  The 
ease  was  again  laid  before  the  Solicitor-general,  who  then 
wrote  an  opinion  that  the  title  of  the  mortgagee  would  be 
preferred  to  that  of  the  crown.  He  stated,  that  upon  a 
shiwt  inquiry  before  he  wrote  his  former  opinion,  it  had 
been  represented  to  him,  that  estates  held  in  trust  for  a 
debtor  of  the  crown  were  usually  seized  under  extents, 
and  were  considered  as  boimd  by  his  debts  in  the  same 
mamier  as  those  of  which  he  was  legally  seised.  He  had 
linee  desired  a  further  search  to  be  made,  and  was  then 
informed  that  no  instances  were  to  be  foimd  in  which  a 
trust-estate  of  such  debtor  fairly  parted  with  to  a  pur- 
ciaser  without  notice  had  been  deemed  to  be  liable  to  the 
Unto  of  the  crown,  and  in  consequence  of  this  informa- 
tioa  his  opinion  then  inclined  in  favour  of  the  mortgagee. 
And  he  gave  a  similar  opinion  on  this  point  in  the  year  1 80 1 , 

so 
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SO  that  he  had  not  seen  any  reason  to  alter  his  opinion 
after  a  lapse  of  nearly  twenty  years. 

The  principal  grounds  of  the  determination  in  tbe  Kii^ 
t;.  Smith  were  three : — ist,  that  the  lands  of  a  debtor  t6 
the  crown  might  be  extended  into  whatever  hands'  tbey 
might  have  been  aliened,  subsequently  to  their  beCCMmng 
liable  to  the  crown;  2dly,  that  the  estates  of  which  Ae 
debtor  was  cestui  que  trust  might  be  extended  ;  and  'i<Stfj 
the  decision  in  the  case  of  the  Attorney-general  t;.Seiid8(^ 
The  two  first  positions  of  the  Court  may  be  admitted'  to 
be  law,  without,  as  it  should  seem,  at  the  same  time  ad* 
mitting  that  a  purchaser  cannot  protect  himsdf  against 
the  crown  by  an  outstanding  legal  estate.  Indeed  it  was 
the  third  ground  upon  which  the  Court  principally  r^ed, 
and  built  their  decree. 

The  determination  in  the  case  of  the  Attomey-geAefri 
t;.  Sands  was,  that  the  trust  of  a  term  attendant  on  die 
inheritance  was  not  forfeited  by  the  felony  of  the  cedm 
que  trust  J  because  it  was  no  more  than  an  accessary  to  dtt 
inheritance,  which  was  not  forfeited.  In  the  Kiagv. 
Smith  the  Court  of  Exchequer  thought  that  the  coisfMe 
of  this  case  must  be  taken  to  be  true.  The  term  was  bM 
forfeited,  because  the  inheritance  was  not  forfielted; 
but  if  the  inheritance  had  been  forfeited,  die '  teftt 
must  have  been  forfeited.  The  case  of  the  Atloinejr- 
general  v.  Sands  was  decided  in  a  court  of  equity; 'tod 
appears  wholly  to  depend  upon  the  rules  of  equity  as  fo 
attendant  terms ;  and  on  the  like  principle,  it  may  ht 
thought  that  the  same  judges  would  have  denied  rw 
against  a  purchaser  in  a  case  similar  to  that  of  the  King 
t;.  Smith ;  and  that  no  such  relief  could  at  this  day  be 
granted.  If  any  remedy,  therefore,  lies  against  the  por* 
chaser,  it  must  be  at  law.     Now  at  law  the  term  in  tbe 

(A)  Hard.  2  Freem.  3  Cba.  Rep. 

trustee 


OF  ASSIONMEITTS  OF  TERMS.  433 

trustee  is  a  term  in  gross.  A  legal  tide,  prior  to  the  right 
of  the  crown,  must  prevail  at  law ;  and  the  Court  ought 
aol'  to  advert  to  the  trust,  only  for  the  purpose  of  taking 
the  {NTotection  of  the  term  from  the  bonAjide  object  of  the 
trusty  fw  even  the  arts  of  the  law  in  introducing  collateral 
mmuties,  discontinuances,  and  non-claims  to  protect  the 
poi$t$dmand  strengthen  the  rights  of purchasersj  have 
bMO  tke  subject  of  commendation  from  the  great  Lord' 
Nottuigliam ;  and  it  is  admitted  that  if  the  term  be  in 
groaSf  an  assignment  before  any  actual  extent  will  stand 
good  against  the  king  s  debt  (/).  Lord  Hardwicke's  de- 
in  Willoughby  v.  Willoughby  is  an  elaborate  per- 
and  was  certainly  pronounced  after  great-, 
eonnderation.  Every  point  was  adverted  to,  and  yet  his 
Lordship  lays  the  rule  down  generally,  that  a  purchaser' 
mmjf  protect  himself  against  all  mesne  incumbrances  by'a 
prior  legal  term,  and  does  not  except  the  case  of  the  ' 
crown.  And  in  pronouncing  judgment  in  the  Attomey- 
glBBmd  IX.  Sands,  the  Chief  Baron  observed,  that  the  term 
wia  only  kept  on  foot  to  avoid  incumbrances  which  might 
ttfrrt  the  inheritance;  and  yet,  although  he  was  disr- 
the  rights  of  the  crown,  he  did  not  seem  to  con-> 
diat  die  term  would  not  prevail  over  crown  debts. 
it  ii  iiot  denied,  that  in  general  where  a  term  is  attendant 
mt  die  inheritance,  if  the  king  extends  the  inheritance  he 
d^  have  a  right  to  the  term  (m),  but  the  question  here 
iVfM  upon  what,  it  is  conceived,  ought  to  form  an  excep- 
Imi  to  that  rule,  viz.  a  purchase  by  the  person  claiming 
dw  benefit  of  the  term  bondjidej  and  without  notice  of  the 
d|um.  of  die  crown. 

It  remains  only  to  observe,  that  in  this  commercial 
country,  any  decision  that  tends  to  clog  the  free  aliena- 

• 

(0  2  Vera.  Z90. 

Cm)  See  the  2d  resolution  in  Nicholls  v.  How,  %  Veru.  389. 
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tion  of  property,  and  to  render  the  titles  of  fair  purchasers 
insecure,  cannot  but  be  productive  of  the  nxost  seriotks 
consequences,  and  well  demands  the  interference  of  l)ie 
legislature,  if  the  law  is  two  well  settled  to  be  dverruled^ 
In  a  still  later  case  (»),  in  which  the  case  of  King  v* 
Smith  appears  to  have  been  forgotten,  where  a  man  having 
agreed  before  marriage  to  purchase  and  settle  estate;, 
ehtered  into  bonds  to  the  crown,  and  then  made  a  pur- 
chase, and  afterwards  settled  the  estate  according  tO  die 
articles,  it  was  held  that  a  mortgage  term  assigned  to  at- 
tend upon  the  purchase  did  not  protect  the  inheritsnce 
against  the  crown  debt,  because  the  settlement  w^s  tw&tff- 
tary.    There  was  no  covenant  in  the  articles  which  spe- 
cifically bound  the  lands.     The  assignment  of  the  term 
therefore  could  not,  it  was  held,  defeat  the  right  of  the 
crown. 


•  Mr.  Butler  justly  observes,  that  "  a  term  should  never  be 
relied  on,  unless  proof  can  be  obtained  easily,  and  at  b 
small  expense,  of  the  instruments  and  acts  in  law,  iHuch 
must  be  proved  to  establish  the  creation  and  dednctioa  of 
the  term.  It  should  also  be  ascertained,  that  its  sitimlioD 
is  such  as  enables  the  party  entitled  to  it,  to  avail  himMiriif 
it  in  ejectment  (p). "  And  to  enable  the  purchaser  to  avafl 
himself  of  the  term,  it  is  indispensably  necessary  ftat  &e 
should  not  have  notice,  either  express  or  implied,  tC  Ae 
incumbrance  or  title  against  which  he  is  desirous  cSmug 
the  term  as  a  protection.  Mr.  Powell,  indeed,  aithodgk 
he  admits  that  terms,  the  purposes  of  whose  creatioQ  iR 
answered,  and  which  have  been  expressly  assigned  to  sfr' 
tend  the  inheritance,  will  not  be  any  protection  to  a  p«^ 

(n)  Rex  V,  St.  John,    2  Price,         (o)  N.  (1),     s.    13,  to  Co.  U- 
317.  See  Rex  v.  Hollier,  2  Price,     290,  b. 
394. 

chaser 
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of  the  inheritance  who  had  notice  of  anyjudgments, 
e.  jret  contends,  that  where  a  purchaser  of  the  inheritance 
Mains  a  term  in  gross,  the  purposes  of  whose  creation 
«re  not  answered  at  the  time  of  the  purchase  (I),  or  a 
nn  the  purposes  of  whose  creation  were  answered,  but 
inch  had  not  been  expressly  assigned  to  attend  the 
lieritance,  but  merely  waited  upon  the  freehold  by 
RBStraction  of  equity,  such  purchaser  can  defend  his 
Mession  by  the  term,  although  he  had  notice  of  any 
tervening  judgment 

Wins  is  an  attempt  to  establish  a  new  distinction  between 
lerm  assigned  upon  an  express  trust  to  attend  the  inherit- 
Mb^  and  a  term  attendant  by  the  construction  of  equity, 
I  attempt  which  Lord  Hardwicke  appears  to  have  over- 
bid  in  the  case  of  Willoughby  v.  Willoughby ;  and  it 
Mid  be  very  imprudent  for  a  purchaser  of  an  estate  in 
y  case  to  rely  on  a  term  of  years,  as  a  protection  against 
;]^  mcmnbrance,  of  which  he  has  express  or  implied 
itice. 

It  is,  however,  settled  by  a  series  of  authorities  (p), 

that 

Ijuly  Radnor  or  Bodmin  v.  v.  Sutton,  3  P.  Wins.  700  (II)  { 

or  Vendebendy,  Prec.  Hill  v.  Adams,  or  Swatmock  v. 

a.  AS;    1  Vem.  179.  356;   2  Lyford,    2  Atk.  20S;  Ambl.  0; 

a.  Ct.172;  Show.  P.  C.  60;  Butler's  n.  (1)  to  Co.  Litt.  20S,  a. ; 

nm  V.  Gibbe,   Wray  v.  Wil-  Wynn  p.  Williams,  5  Ve8.jun.  130 ; 

m,  Dudley  v.  Dudley,    Prec.  D'Arcy  v.  Blake,  2  Scho.  and  Lef. 

Ik*t7»  151*  241 ;  and  see  Banks  387 ;  and  see  supra,  p.  315. 

P)  Ib  this  case  the  purchaser  could  of  course  defend  himself  against 
f  iabaeqaent  incumbrancer  to  the  extent  of  the  subsisting  charge  on 
kittm  at  the  time  of  the  purchase.  It  has,  indeed,  been  thought  that 
here  are  two  mortgagees,  and  the  first  in  point  of  charge  buy  the  in- 
tenoe,  he  lets  in  the  other  on  the  estate  discharged  of  the  prior  mort- 
{&  See,  however,  Kennedy  v,  Daly,  1  Scho.  and  Lef.  355. 
[H)  Note,  this  case  is  generally  thought  to  be  overruled,  but  Mr. 
well  has  endeavoured  to  show,  that  it  is  not  affected  by  later  decisions. 

F  F  2  See 
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that  a  purchaser  may  protect  himself  i^ainst  the  dower  of 
the  viendor's  wife,  by  a  term  created  previously  to  her 
right  of  dower  attaching  on  the  estate,  although  he  had 
actual  notice  of  the  marriage,  and  of  her  title  to  dower ; 
a  protection,  as  we  shall  hereafter  see  (q)  to  which  a  pio^ 
chaser  with  notice  is  not  entitled  in  any  other  iiurtaniCei  or 
against  any  other  person. 

The  term,  however,  must  be  actually  assigned  to  b 
trustee  for  the  purchaser,  if  it  is  intended  to  be  used  as  a 
bar  to  the  wife's  dower  (r) ;  because,  by  the  roles  rf 
equity,  every  term  attendant  on  the  inheritance  foHom  it 
in  its  various  modifications,  and  in  the  charges  and  in- 
cumbrances which  attach  on  it,  or  are  created  init  (t)  ;«Bd 
therefore,  upon  the  marriage  of  a  man  seised  of  lands  <tf 
inheritance,  in  which  there  is  a  term  outstanding,  a  n^t 
of  dower  attaches  on  the  inheritance,  by  the  act  of  law,'aBd 
in  equity  the  term  is  equally  boimd  with  the  inheritsnce; 
and  as  the  claim  of  a  purchaser  is  not  more  fiLVomedin 
equity  than  that  of  a  dowress,  a  purchaser  will  not  )k 
entitled  to  the  benefit  of  an  outstanding  term,  to  the  pe- 
judice  and  in  exclusion  of  a  dowress.     Indeed  the  deci- 

(g)  Infra,  ch.  16.  judgment 

(r)  See  Maundrell  v.  Maundrell,  (,)  5^  ^Charlton  v.  Lw,  JP- 

7  Ves.  jun.  567f    10  Ves.  jun.  Wm8.S28. 
246,  particularly  the  close  of  the 


See  2 Mort  731,  4th  edit;  and  in  a  manuacript  note  of  tbe-A^'"'*^ 
general  v,  Scott,  penes  auctorem  (For,  138,)  Lord  Talbot  is  nportri  to 
have  said,  that  the  reason  of  the  decree  in  Banks  r.  Sutton  wasditaiti 
for  there  the  direction  of  the  will  was,  that  the  legal  estate  slioaU  b| 
conveyed  to  Sutton,  and  the  wife  married  him  on  the  ezpecMKA^ 
that  estate,  and  it  was  a  fraud  in  the  husband  not  to  call  for  the  9^ 
ment.  See  a  fuller  note  of  this  case  than  that  which  is  pvbliM 
Appendix,  No.  17*  In  the  late  case  of  D'Arcy  v.  Blake,  2  Scio*^ 
Le£  387)  it  was  said  by  the  Court,  that  what  was  thrown  out  ifj  ^ 
Joseph  Jekyll,  in  Banks  v.  Sutton,  had  been  long  ovemilad. 

sioD 
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lioD  (/),  that  a  purchaser  could  defend  himself  against  a 
daim  of  dower  by  a  term  assigned  to  a  trustee  for  him, 
[Hoceeded  not  on  principle,  but  on  the  universal  practice 
uid  opinion  of  conveyancers  in  that  respect ;  for  (u)  the 
Court  of  Chancery  and  House  of  Lords  were  of  opinion, 
lliat  if  they  were  not  to  permit  that  to  be  so,  it  would  be  to 
DTertam  the  general  rule  which  had  been  established  and 
practised  by  many  titles  to  estates,  and  tend  to  make  such. 
titles  precarious  for  the  future.  The  same  reason  does  not 
iiq^dj'where  the  purchaser  neglects  to  take  an  assignment 
9f .  the  tarm ;  it  having  always  been  the  general  under- 
rtiiiding  and  opinion  of  conveyancers  that,  to  protect 
l^ainst  dower,  the  term  must  be  actually  assigned  to  a 
fnutee  for  the  purchaser, 

. ;  Ja  Swannock  v.  lifford  (^),  Lord  Hardwicke  appears  to 
(laM.  amsidered  it  clear,  and  it  was  admitted  at  the  bar, 
dnt  if  a  man  before  marriage  conveys  his  estate  privately, 
viAoat  the  knowledge  of  his  wife,  to  trustees,  in  trust  for 
kfaDidf  and  his  heirs  in  fee,  that  will  prevent  dower ;  and 
it  appears  that  this  was  practised  by  a  reverend  judge  of 
ftpitjf  Mr.  Sergeant  Maynard,  who  made  a  lease  to  his 
aervant  the  day  before  his  last  marriage  (y).  But  the  coun- 
td  who  argued  for  the  respondent  in  Radnor  v.  Vende- 
bendy,  before  the  House  of  Lords,  seem  to  have  admitted, 
that  if  a  husband  jW<  before  marriage^  make  a  long  lease 
on  purpose  to  prevent  dower,  and  the  woman  ejcpecting  the 
pgivUeges  which  the  common  law  gives  to  women  married^ 
mrvive  him,  equity  may  interpose;  and  this  doctrine 
lias  been  distinctly  recognized  by  a  learned  judge  and 

(I)    Lady   Radnor   v.    Vende-  Note,  in  the  case  of  Bottomley 

b&mijy  Show.  P.  C.  69.  v.  Lord  Fairfax,  Prec.  Cha.  330, 

(s)  Per  Lord  Hardwicke.     See  the  Court  did  not  advert  to  a  con- 
Bailer's  n.  u^t  nrp.  vejance  made  immediately  before 

(4r)  Butler's  n.  (1).  to  Co.  Litt.  marriage. 
208,  a;  and  sec  2  P.  Wms.  709.         (y)  See  Show.  P.  C.  71* 
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author  {z).  And  as  this  opinion  may  be  supported  by 
weighty  reasons,  a  purchaser  cannot,  it  is  conoeiyed,  be 
advised  to  rely  upon  a  legal  estate,  created  in  fraud  of  die 
rights  of  marriage,  as  a  protection  against  the  wife's 
dower  (a). 

It  hath  been  just  observed,  that  by  the  rules  of  equity 
every  term  attendant  on  the  inheritance  follows  it  in  its 
various   modifications,   and  in  the  charges  and  incum* 
brances  which  attach  on  it,  or  are  created  in  it    Now  it 
is  a  consequence  of  this  rule,  that  whoever  theinberitanoe 
is  conveyed  or  charged,  the  trustee  of  the  term  becomes  • 
trustee  for  the  person  in  whose  favour  the  estate  is  con- 
veyed or  charged,  to  the  extent  of  his  claims  on  the  estate. 
If  the  trustee  have  notice  of  such  purchase  or  incumbnncei 
his  conscience  will  be  affected ;  and  if  he  assign  the  tena 
to  a  subsequent  purchaser,  or  incumbrancer,  it  would  be 
a  breach  of  trust,  and  he  would  in  equity  be  decreed  to 
make  satisfaction  (b).     A  trustee,  therefore,  of  a  tenn  to 
attend  the  inheritance,  cannot  be  advised  to  assign  the 
term  to  arn/  purchaser  or  incumbrancer,  unless  he  is  satifl- 
fied  that  his  immediate  cestui  que  use  has  not  done  ai^ 
prior  act  to  charge  the  inheritance  (c). 

As  a  trustee  ought  to  be  satisfied,  that  the  person  bj 
whose  direction  the  term  is  assigned,  is  the  person  en- 
tided  to  require  the  assignment,  it  is  usual,  by  way  of 
authority  to  the  trustee,  to  recite  all  the  instrument,  ftc 
ciffecting  the  fee,  from  the  time  the  term  was  created  toAe 

(z)  Gib.  Lex  Prastor.  267-  to  apply  to  the  point  under  oob- 

(a)  As  to  settlements  by  women  sideration. 
previously  to  marriage,  in  deroga-         (b)  1  Term  Rep.  771, 
tion  of    the  marital  rights,    see         (c)  See  1  Pow.  Mort  507 1  ^ 

Countess  of  Strathmore  v.  Bowes,  4th  edit.;  Evans  v.  Biduidl,6yv> 

2  Bro.  C,  C.  345,   1  Ves.  jun.  22,  jun.    174.     Ex  parte  Knott,  H 

and  the  cases  there  cited,  which  Ves.  jun.  009. 
may  be  thought,  in  some  measure, 

date 
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date  of  the  deed  of  assignment ;  and  this  is  very  commonly 
donei  even  where  the  tenn  has  been  assigned  to  attend  the 
inheritance.  In  the  latter  case,  however,  such  a  recital  is 
both  unnecessary  and  improper  ;  for  the  trustee  can  only 
be  i^eeted  by  the  acts  of  his  own  cestui  que  trust ;  and 
therefore,  where  a  term  has  been  actually  assigned  to  at- 
tend the  inheritance,  on  a  future  assignment  of  it,  it  is 
ooly  necessary  to  recite  the  deed  creating  the  term,  that 
by  divers  conveyances  and  assurances  .the  fee  became 
vested  in  Aj  (the  person  requiring  the  assignment) ;  and 
tkat  by  divers  assignments  and  acts  in  law,  and  ultimately 
by  such  a  deed  (the  assignment  to  attend)  the  term  became 
vested  in  the  trustee,  in  trust  for  A  ;  and  then  any  instru- 
mentB  affecting  the  fee,  since  the  last  assignment  of  the 
tern,  to  iattend  the  inheritance,  should  be  recited. 


VI.  Before  we  quit  this  very  interesting  subject,  let  us 
inquire  in  what  cases  a  term  of  years  will  attend  the 
inheritance  without  an  express  declaration  of  trust  for 
diat  purpose  (d). 

First  then,  it  is  a  general  rule,  that  whenever  a  term 
would  merge  in  the  inheritance  if  united,  it  shall  attend, 
if  in  a  different  person,  without  an  express  declaration,  by 
implication  of  law  founded  on  the  statute  of  frauds  (e). 
And  the  custom  of  London  shall  not  prevail  over  this 
(operation  of  law  (/). 

(d)  Seean  admirable  opinion  of        (/)  Greene  v.  LAmbert,  1  Vem. 

Mn  Featne's  respecting  terms  of  2,  cited ;  Dowse  r.  Derivall,  Und. 

yean,    2    Coll.    Jur.   297-    Mr;  104;  2  Vem.  57;   Reg.  Lib.  A. 

Pairell  has  in  the  last  edition  of  his  1683,  fol.  283.    It  is  said  in  the 

IVestise  on   Mortgages,    inserted  decree,  that  the  lease  and  conve}*- 

thit  opiinion  without  acknowledg-  ance  were  in  law  one  conveyance; 

tnent.     See  1  Mort.  483-489.  Rich  v.  Rich,  2  Cha.  Ca.  160. 

(0  See  1  Bro.  C.  C.  70. 

F  F  4  Therefore, 
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Therefore,  where  a  person  purchases  the  inheritance  at 
his  own  namci  and  takes  an  assignment  of  a  term  in  the 
name  of  a  trustee  (g) ;  or  takes  a  conveyance  of  the  fee  m 
the  name  of  a  trustee,  and  an  assignment  of  a  term  in  his 
own  name  (h)  ;  in  both  these  cases  the  term  attends  the 
inheritance,  unless  there  be  an  express  declaration  to  flie 
contrary,  whether  the  term  be  purchased  or  obtained  before 
or  after  the  purchase  of  the  fee.  And  in  general  there  is 
no  difference  between  an  assignment  of  a  term  to  atnutee, 
in  trust  to  attend  the  inheritance,  and  an  assignmeat  to 
a  trustee,  in  trust  for  the  purchaser,  his  executoi^  admi- 
nistrators and  assigns  (J). 

So  the  same  rule  prevails  where  a  man  possessed  of  a 
term  for  years  contracts  for  the  inheritance,  for  the  .vender 
stands  seised  in  trust  for  the  purchaser  from  the  time  of 
the  contract  {k). 

And  where,  by  reason  of  an  intermediate  term  outstaiid- 
ing,  a  term  cannot  merge,  although  vested  in  the  purchaser 
together  with  the  fee,  yet  if  the  purchaser  be  entided  to 
such  outstanding  term,  even  the  term  vested  in  the  pur- 
chaser, and  which  cannot  merge,  shall  attend  the  inheritr 
ance,  without  any  express  declaration  for  that  purpose  ( 2)* 

And  even  if  the  purchaser  cannot  obtain  an  assignBUOt 
of  the  whole  term,  yet,  if  a  nominal  reversion  only,  98  s 


(g>  Tiffin  V.  Tiffin,  1  Vera.  1 ; 
2  Cha.  40.  55 ;  Whitchurch  v. 
Whitchurch,  2  P.  Wins.  236 ;  9 
Mod.  124;  Gilb.  Eq.  Rep.  10S; 
Goodright  V.  Sales,  2  Wils.  820. 

(k)  North  V.  Langton,  2  Cha. 
Ca«  156;  Dowse  v.  Derivall,  1 
Vern.  104;  Attorney-general  », 
Sands,  3  Cha.  Rep.  10. 

(0  Best  r.  Stamford,  Prec.  Cha. 
252 ;  Tiffin  r.  Tiffin,  1  Vern,  1 ; 


Holtr.  Holt,  1  P.  Wins.  Sf^dtfii 
Pitt  V.  Cholmondlejy  ChaWiyi  9 
Nov.  1751,  MS. 

^k)  Capel  V.  Girdler^  Rolb^  lA 
March  1804,  MS.;  0  Vck  j» 
500;  Cook6  v.  Cooke»  8Atk.(7- 
Vide  suprOf  eh.  4b 

(/)  Whitchurch  v.  Whitchnrelv 
2  P.  Wms.  236;  0  Mod.  M\ 
Gilb.  £q.  Rep.  168 ;  and  ace  1 
Bro.  C.  C.  170. 

reversion 
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reversion  of  a  few  days,  be  left  outstanding,  so  much  of  the 
tenn  as  is  assigned  to  a  trustee  for  the  purchaser  will  be 
deemed  attendant  on  the  inheritance,  without  any  express 
declaration  for  that  purpose.  But  where  the  term  is  sub- 
ject to  rents  or  charges  in  favour  of  other  persons,  whereby 
the  purchaser  has  not  substantially  the  whole  beneficial 
interest  in  the  estate,  there  an  express  declaration  is  neces- 
sary to  make  the  term  attendant.  The  mere  intent  of  the 
purdiaser  to  purchase  the  whole  interest,  ind  that  the  term 
should  attend  the  inheritance,  will  not  vary  the  case.  * 

The  two  last  propositions  appear  to  be.  established  by 
the  case  of  Scot  v.  FenhouUet  (m).  From  the  imperfect 
statement  of  the  facts  in  this  case,  it  is  difficult  to  under- 
stand die  ground  of  Lord  Thurlow's  decision ;  and  it  has 
been  generally  thought,  that  the  decree  turned  on  the 
reversion,  which  the  purchaser  could  not  get  in  {n).  The 
fiM^  as  stated  in  Lord  Thurlow's  judgment,  on  the  re- 
hearing, reported  in  Brown,  are  shordy  these :  Mrs.  Rudger 
iraa  seised  in  fee  of  the  estate,  subject  to  two  terms  of 
years,  upon  which  it  should  seem  small  rents  were  re- 
served ;  which  terms  were  vested  in  trustees  in  trust  for 
Mrs.  Rudger  for  life,  and  for  raismg  certain  annual  and 
gross  sums  of  money.  Sir  Andrew  Chadwick  purchased 
of  Mrs.  Rudger  the  fee-simple  estate,  and  so  much  of  the 
terms  as  related  to  it;  and  the  trustees  executed  their 
power  by  granting  a  derivative  lease  to  trustees  for  Sir 
Andrew,  with  a  nominal  reversion  (eleven  days)  to  them- 
selves. Lord  Thurlow  admitted,  that  Sir  Andrew  meant 
to  purchase  the  whole  interest,  and  that  his  intent  was, 
that  the  terms  should  attend  the  inheritance.  If  they  did 
attend  the  inheritance  in  this  case,  it  must,  his  Lordship 

(«)  1  Bro.  C.  C.  6.  9.  Dig.  513,  s.  17>  and  the  marsinal 

(»)  See  Capel  r.  Girdler,  MS.     abstract  of  the  case  in  Brown, 
and   9  Ves.  jun.  5Q9 ;   1  Cruise's 

said. 
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said,  be  by  implication  of  law,  as  there  was  no  express 
declaration ;  and,  after  showing  that  the  case  of  Whit- 
church V.  Whitchurch  (p)  did  not  apply  to  the  case  before 
him,  because  that  there  no  interest  was  outstanding,  excq>t 
in  form ;  he  added,  ^^  Sir  Andrew  Chadwick  might  haye 
given  these  terms  to  a  stranger,  and  if  the  inheritance  de« 
scended,  the  heir  at  law  might  demand  the  rents  reserved 
by  the  leases.     It  is  said  to  be  extremely  plain,  diat  Sir 
Andrew  Chadwick  meant  to  consolidate  the  interests :  tUi 
is  begging  the  question.     It  is  true  he  meant  to  take  the 
largest  interest  he  could,  but  by  no  means  apparent  tlmt  he 
meant  to  consolidate  the  interests.     /  lay  no  Hrui  am  the 
days  of  the  reversion^  for  it  taas  meant  only  as  a  nomnal 
reversion ;  th^  did  not  mean  to  reserve  a  subsUmtial  mfe- 
rest.     It  would  be  necessary  there  should  be  an  ezpiesB 
trust  to  make  this  attendant  on   the   inheritance;  Ae 
transaction  does  not  supply  a  necessary  construction  of  kw» 
It  is  a  very  nice  point,  and  a  very  new  one  ;  whether  tbe 
intent  to  purchase  the  whole  interest  is  sufBcient  to  nakb 
the  term  attendant  on  the  inheritance.     7%e  impos^biShf 
he  was  under  of  purchasing  the  whole^  rendered  an  esffm 
declaration  necessary  to  make  it  attend  the  inheritanct.* 
Now,  at  first  sight,  it  certainly  does  seem  impossible  to 
reconcile  those  parts  of  the  judgment  which  are  printed  in 
italics.     But  it  appears  by  an  opinion  of  Mr.  Feame's  (p), 
in  consequence  of  which  the  cause  was  reheard,  thatienti 
were  reserved  by  the  leases  granted  by  the  trustees  to 
Sir  Andrew  Chadwick,  and  the  usual  covenants  wcie 
entered  into  by  him,  and  the  trustees  were  restrained  to 
that  mode  of  making  a  title  by  their  trust,  which  reqoiied 
a  reservation  of  rent,  and  the  usual  covenants. 

This  fact  at  once  reconciles  every  part  of  the  judgment 
Lord  Thurlow  was  of  opinion,  that  the  reversion  of  itself 

(o)  Supra,  {p)  2  Collect.  Jurid.  297.  No.  6. 

was 
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was  immaterial,  but  that  the  rents  reserved  by  the  leaiBes 
rendered  an  express  declaration  necessary  to  make  the 
terms  attend  the  inheritance.  And  Mr.  Feame  was  also 
of  (^pinion,  that  the  terms  would  not  be  attendant,  if  there 
was  any  intervening  beneficial  interest  in  any  third  person^ 
to  divide  the  ownership  of  the  term  from  the  inheritance^ 
But  as  he  was  told,  that  the  rents  reserved  to  the  trustees 
nfxm  the  terms  were  afterwards  purchased  by  Sir  Andrew, 
he  thought  the  terms  did  attend  the  inheritance,  although 
dbere  was  not  any  express  declaration  for  that  purpose ; 
Slid  he  expressly  delivered  his  opinion,  subject  to  this  fact, 
wittofa  he  had  learned  from  verbal  information  only.  By 
Lord  Tliurlow's  decree  on  the  rehearing,  it  appearis  deafly 
that  tlie  rents  were  not  purchased,  and  consequently  Mr. 
Feurne  was  misinformed  in  this  respect. 

Mr.  Feame's  opinion  on  this  point  is  very  strongly 
marked ;  for  he  thought,  that  if  there  was  any  intervening 
outstanding  interest  between  the  ownership  of  the  term  and 
the  inheritance,  even  an  express  declaration  of  trust  could 
Mt  make  the  terms  attendant  This,  however,  was  going 
too  fiur ;  and  Lord  Thuriow,  who  had  probably  seen  this 
ofriiiiony  addressing  himself  to  the  cases  in  which  a  term 
mold  attend  the  inheritance,  said,  that  might  be  by  two 
ikvys :  first,  by  express  declaration ;  and  then,  whether  the 
traat  would  or  would  not  merge,  and  whether  the  rever* 
sioii  be  real  or  only  nominal,  it  must  be  attendant  on  the 
inheritance. 

-  We  have  seen  that  where  a  term  attends  the  inheritance 
without  any  express  declaration,  it  is  by  implication  of 
law  ;  and  this  implication,  like  all  implications  of  law,  or 
equitable  presun^ptions,  may  be  rebutted  by  even  a  parol 
declaration  of  the  person  in  whose  favour  the  implication 
or  presumption  is  made  (y). 

(7)  See  post,  ch.  15. 

VILA 
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;  VII.  A  term  for  years  attendant  on  the  inheritancef 
whether  by  express  declaration  or  by  implication,  is 
governed  by  the  same  rules  as  the  inheritance  itself  is 
subject  to.  Therefore  it  will  not  be  forfeited  by  the  lekmy 
of  the  owner  of  the  inheritance  (r) ;  but  if  the  inheritance 
escheat,  the  term  will  go  with  it  (s). 

■  So  it  seems,  that  such  a  term  cannot  pajss  by  a  will  not 
executed  according  to  the  statute  of  frauds  (t). .  But  it 
appears  to  have  been  thought,  and  the  distinction^  it  is 
conceived,  may  be  supported  on  very  solid  grounds^  that 
where  a  term  attends  the  inheritance  merely  by  opentioD 
of  law,  the  owner  may  expressly  bequeath  it  by  a  will  not 
executed  with  the  solemnities  required  by  the  statute  {ji^* 
.  It  is  clear,  that  where  the  devisor  intended  the  inhent- 
ance  to  pass,  but,  by  reason  of  the  informality  of  the  wiS, 
it  descends  to  the  heir,  the  term  shall  not  go  to  the  de- 
visee, but  shall  follow  the  inheritance  in  its  devolution  on 
the  heir  (»r).   . 

,  So  where  a  termor  for  years,  having  contracted  fi)r  Ik 
fee,  made  his  will,  whereby,  after  reciting  that  he  bid 
purchased  the  term,  and  contracted  for  the  fee,  a  oonrqr- 
ance  of  which  could  not  then  be  obtained,  he  deciand, 
that  when  a  conveyance  could  be  had,  the  estate  shoaU 
be  settled  to  the  uses  mentioned  in  his  will,  and  diieeled 
that  the  remainder  of  the  term  should  remain  and  be  at- 
tendant on  the  inheritance.  The  person  who  canlncled 
to  sell  the  fee  was  not  owner  of  it,  and  the  owner  sold  it 
to  another  person.  .  Sir  Joseph  Jekyll  held,  that  Ae  tei- 

(r)  Attorney-general  v.    Sands,  Rep.  168;  ViUiers  v.  Villier%  f 

3  Cha.  Rep.  19 ;  Hard.  4S8.  Atk.  71*    Noie^  NooTBe  o.  Ttt" 

^  («)  Thnixton  v.    Attorney-ge-  worth,  Finch,  155,  wasbofenth^ 

neral,  1  Vern.  340.  357.  statute  of  frauds. 

(0  Tiffin  V.  Tiffin,  2  Cha.  Ca.  (if)  See  9  Mod.  187;  and«eS 

p.  49.  55 ;  2  Freem.  (^6 ;  Whit-  Collect.  Jurid.  276. 

church  V.  Whitchurch,  Gilh.  Eq.  (x)  Cases  cited  mUe^  n.  (0* 

Utor 
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tator  intended  to  pass  the  inheritance ;  and  although  he 
liad  it  not,  yet  the  term  could  not  pass  by  the  will,  as 
luch  a  construction  would  be  contrary  to  the  testator's 
intention  (^). 

Am  the  inheritance  of  an  estate  is  not  liable  to  simple 
contract  debts,  it  follows,  on  the  principle  before  noticed, 
that  a  term  attendant  on  the  inheritance  is  not  personal 
BtaetB  for  the  payment  of  debts  (;;),  but  it  is  generally 
Mated  that  such  a  term  is  real  assets : — ^This  is,  however,  a 
wtry  incorrect  expression :  the  term  itself  is  not  real  assets, 
bDt  is  merely  attendant  on  the  inheritance,  which  is.    In 
CSiapman  t;.  Bond  (a),  it  appears  to  have  been  thought, 
dvit  although  the  term  was  in  a  trustee,  yet  if  it  attended 
die  inheritance  by  construction  of  equity  only,  it  should 
be  assets  in  equity  for  payment  of  the  owner's  debts,  in 
Ifte  manner  as  a  term  taken  in  his  own  name  would  be 
aiMetB  at  law.  But  this  opinion  is  clearly  overruled ;  and 
wiiere  the  term  is  in  a  trustee,  the  same  rules  prevail  on 
dus  point,  whether  the  term  be  attendant  by  express  decla- 
latkm  or  not  (b).    In  one  case  it  is  made  a  query,  whether 
if  tenant  in  tail  contract  debts  by  bond  and  die,  and  it  can 
be  Blade  to  appear  that  some  of  his  ancestors,  who  bought 
die  estate,  found  an  old  mortgage  upon  it  for  a  long  term 
of  years,  which  was  kept  on  foot  to  wait  upon  the.freehold 
and  inheritance,  such  lease  in  equity  would  not  be  assets 
Ib  the  hands  of  the  heir  in  tail,  for  it  is  equity  only  makes 


( jf)  Bret  r.  Sawbridge,  3  Bro.  P. 
Cl4l  •  Tom.  ed.  and  seeFeame'sEx. 
Der.  by  Powell,  145,  n.  (a).  S.  C. 
Ai>pendix,  No.  1 8.  This  note  of  the 
case  will,  1  hope,  be  acceptable  to 
the  reader.  It  contains  a  concise 
ititement  of  the  facts,  and  Sir  Jo- 
itph  Jekyll's  judgment,  which  is, 
I  believe,  not  in  print,  and  com- 


prises some  ioteretting  remarks  on 
executory  bequests  of  terms. 

(z)  Thruxton  r.  Attomey-gene'> 
ral,  1  Vern.  340;  Tiffin  v.  Tiffin, 

1  Vern.  1. 

(a)  1  Vern.  188. 

(6)  Baden  v.  Earl  of  Pembroke, 

2  Vern.  52.  213 ;  2  Trea.  Eq.  c.  4, 

8.6. 

such 
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such  leases  descend,  and  it  is  the  highest  equi^,  that  a 
man^s  debts  should  be  paid  (c).  There  is  not,  however,  the 
least  foundation  for  this  doubt.  Equity,  in  this  respect, 
follows  the  law,  and  at  law  the  estate  is  not  bound. 

But  where  the  inheritance  is  in  trustees,  and  the  owner 
has  a  term  in  his  own  name,  and  dies  indebted,  the  term, 
although  limited  to  attend  the  inheritance,  will  be  liaUe 
to  debts,  for  it  is  assets  at  law  (d)  ;  and  equity  here  follows 
the  law  (e),  and  therefore  a  purchaser  should  never  fake 
the  term  in  his  own  name,  if  he  do  not  wish  his  estate  to 
be  personal  assets. 

If  after  the  death  of  a  person  who  has  taken  an  assign^ 
inent  of  a  term  in  his  own  name,  and  a  conveyance  of  die 
inheritance  in  the  name  of  a  trustee,  his  personal  repre^ 
sentative  assign  the  term  to  attend  the  inheritance,  it  will 
cease  to  be  assets  at  law ;  and  the  creditors  or  legafsiH 
will  be  entitled  to  satisfaction  against  the  personal  repie- 
sentative,  as  for  a  devastavit ;  and  may,  it  should  seeni 
even  follow  the  term  in  equity,  unless  as  against  a  b&d 
^fide  purchaser  without  notice,  against  whom  the  term  will 
not  be  severed  or  disannexed  firom  the  inheritance  it 
fSivour  of  the  creditors  or  legatees,  although  the  puiduitftf 
did  not  take  an  assignment  of  the  term,  or  was  even  M 
awajre  of  its  existence  (/).  ' 


(c)  Anon.  11  Mod.  p.  5. 

{d)  Thruxton  v.  Attorney-gene* 
nd,  %bi  iup,;  Chapman  v.  Bond, 
1  Vem.  18S;  Attorney-general  v. 
SandB,  Hard.  488. 


(«)  See  2Cha.Ca.40;ail«f 
Pembroke's  case,  9  Mod«  1ft 
cited. 

(f)  Charlton  v.  Low,  3  P.  Ws* 
32. 
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SECTION  III. 

Of  Attested  Copies. 


Thus  have  we  taken  a  cursory  view  of  the  doctrine  re*; 
pecting  terms  of  years,  a  learning  which  demands  the 
lyctical  conveyancer's  peculiar  attention;  and  we  are 
am  to  consider  in  what  cases  a  purchaser  is  entitled  to 
Htat^  copies  of  the  title-deeds. 

.tf  a  purchaser  cannot  obtain  the  title-deeds,  he  is,  as  we 
M^  already  seen,  entitled  to  attested  copies  of  them  at 
M;  fn^eiise  of  the  vendor,  unless  there  be  an  express 
^llj$|jioii  to  the  contrary  (a) ;  and  although  he  may  not 
d  ea^tffed  to  the  possession  of  the  deeds,  yet  he  has  a 
gilt  to  inspect  them,  and  the  vendor  must  produce  them 
r  thit  purpose  (b). 

.  flklt  a  purchaser  is  not  entitled  to  attested  copies  of  in- 
ramentB  on  record. 

.Ipbuwas  decided  in  the  case  of  Campbell  t;.  Campbell  (c), 
hflre  ihe  Master,  in  taxing  costs  incurred  by  the  sale  of 
ndderable  estates,  disallowed  the  charges  for  attested 
ifpeB  of  deeds  and  documents  upon  record ;  and  upon 
'jfegticm  to  his  report  on  that  account  coming  on, 
eJMEaater  of  the  Rolls  overruled  them,  and  held  that  a 
irchaser  was  not  entitled  to  such  copies  at  the  expense 
''the  vendor. 

In  some  cases,  however,  a  purchaser  can  obtain  attested 
ipies  even  of  instruments  on  record.     For  a  purchaser 

(«)  Dare  v.  Tucker,  6  Ves.  jun.         (6)  Berry  v.  Young,  uln  sup, 

O;  Berry  r.  Young,  2  Esp.  Ca.         (c)  Rolh  sittings  after  

0,0.  Term,  1793,  MS: 

is 
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is  entitled  to  examine  the  abstract  with  the  orig^al  tide- 
deeds,  or  with  attested  copies  of  them ;  end,  therefore, 
if  a  vendor  has  not  the  instrument  itself,  and  cannot 
obtain  it,  he  is  bound  to  procure  an  attested  copy  of  it,  to 
enable  the  purchaser  to  ascertain  that  the  abstract  is  cor- 
rect ;  and  when  it  is  obtained,  the  purchaser  is  of  coarse 
entitled  to  it  on  the  completion  of  the  purchase ;  unless, 
indeed,  the  vendor  retains  other  estates  holden  under  die 
same  title. 

In  a  case  before  Lord  Rosslyn,  where  there  was  an' 
agreement,  that  the  vendor  should  produce  the  original 
title-deeds,  his  Lordship  construed  it,  not  only  as  an  en- 
gagement to  produce  the  title-deeds,  but  as  a  m&p&ft 
stipulation,  that  he  should  not  give  attested  copies.  This 
was  certainly  presuming  a  great  deal.  Lord  Eldon  has' 
since  thought  that  the  pressure  of  the  stamp  duties  kd  to 
that  decision  (d) ;  and,  it  is  probable,  that  a  similar  cise 
would  now  receive  a  different  determination. 

In  a  recent  case,  Lord  Eldon  compelled  the  rendcxr,  at 
his  own  expense,  to  furnish  attested  copies,  the  puichaaer 
having  had  no  intimation  that  he  could  not  have  the  deeds. 
For,  his  Lordship  said,  if  he  had  notice  that  he  was  not  to 
have  them,  he  would  regulate  his  bidding  accordii|^f 
conceiving  that  he  was  to  bear  the  expense  of  procong 
copies  (e).  From  this,  it  may  be  inferred,  that  notioiiAit 
the  purchaser  cannot  have  the  deeds  is  tantamooBt  to  i 
stipulation,  that  he  shall  not  be  furnished  with  attHfed 
copies  at  the  seller's  expense.  The  general  ptadioe  of 
the  profession,  founded  on  the  decided  cases,  is,  that  die 
seller,  in  the  absence  of  an  express  stipulation  to  the  coe- 
trary,  is  bound,  at  his  own  expense,  to  furnish  the  piff- 
chaser  with  attested  copies :  and  Lord  Eldon  does  not 
appear  to  have  intended  to  establish  a  new  rule. 

(ji)  See  6  Ves.  juD.  460.     (e)  Boughton  v.  Jewell,  15  Ves.jun.  17& 

Where 
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Where  a  purchaser  cannot  claim  the  title-deeds,  it  is  of 
«at  importance  to  him  to  obtain  attested  copies  of  them. 
at  attested  copies  are  not  of  themselves  sufficient  secu- 

r 

tjr  to  a  purchaser, — they  are  indeed  mere  waste  paper 
(lunst  strangers,  and  cannot  be  used  upon  an  ejectment, 
llcM,  perhaps,  as  between  the  parties  themselves.  There- 
in in  order  to  enable  a  purchaser  to  effectually  manifest 
id  defend  his  title  and  possession,  he  is  also  entitled,  at 
e  expense  of  the  vendor,  to  a  covenant  to  produce  the 
iiedii  themselves,  at  the  expense  of  the  purchaser  (/) ; 
hidi  should,  in  most  cases,  be  carried  into  effect  by  a 
jNurate  deed.  And  where  a  vendor  retains  the  deed  by 
Ubh  tiie  estate  he  is  selling  was  conveyed  to  him,  (which 
taxm&j  the  case  when  it  relates  to  other  estates)  it  seems 
hrimble  for  the  purchaser  to  require  a  memorandum  of 
B  purchase  to  be  indorsed  on  such  deed. 
And  where  the  title-deeds  cannot  be  delivered,  assignees 
vast,  like  any  other  vendor,  give  attested  copies  of  them 
tte  expense  of  the  estate,  but  their  covenant  for  the 
^odtoction  of  the  deeds  should  be  confined  to  the  time  of 
eir  continuance  as  assignees  (g).  If,  however,  the 
^nfenant  is  so  confined,  the  purchaser  should  have  s6me 
ibntf  that  the  person  who  shall  ultimately  become  en- 
fiAio  the  custody  of  the  deeds  will  covenant  for  their 
ddtJction.  The  proper  course  seetns  to  be  for  the  as- 
{beek*  covenant  to  be  made  determinable  in  case  they 
all  procure  the  person  to  whom  they  shall  deliver  Ae 
leds  to  enter  into  a  similar  covenant  with  the  purchaser. 
it  may  here  be  remarked,  that  although  a  purchaser  of 
ifft  of  an  estate  has  taken  a  covenant  for  the  production 
*  the  deeds,  yet,  if  they  afterwards  come  into  his  pos- 

(/)  Berry   v.   Young,    52  Esp.         (g)  Per  Lord  Eldon,   Ex  parte 
L  640,  n.  Stuart,  2  Rose,  215. 

Q  G  session 
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session  by  accident,  no  person  can  recover  them  from  him 
who  has  not  a  better  right  to  them  than  he  has  (A). 

Supposing  a  purchaser  to  be  entitled  to  the  custody  of 
the  deeds  themselves^  yet  if  any  of  them  be  lost,  and  the 
vendor  can  deliver  over  copies  which  would  be  admitted  as 
evidence  at  law,  the  purchaser  will  be  compelled  to  take 
the  tide  (i).  But  where  a  deed  essential  to  the  title  is  in  the 
hands  of  a  third  person  who  is  entitled  to  retain  it,  and 
would  be  compelled  to  produce  it  to  the  purchaser,  the 
Court  will  not  compel  the  purchaser  to  take  the  title  unless 
the  deed  is  deposited  for  the  benefit  of  all  parties  (i}. 

It  frequently  happens,  that  a  person  having  a  covenant 
for  production  of  the  title-deeds  to  his  estate,  sells  only 
part  of  the  estate,  and  retains  his  purchase-deed,  and  the 
covenant  to  produce  the  deeds ;  and  in  such  cases  I  should 
conceive  the  practice  to  be  for  the  vendor  to  enter  into  the 
usual  covenant  for  production  of  the  title-deeds  in  his  pos- 
session, which  of  course  would  include  the  original  oove- 
nant  to  produce  the  deeds.  But  it  seems  that  Mr.  F^ane 
tliought  (/ ),  that  a  purchaser  was,  in  cases  of  this  nalme, 
entided  to  require  the  vendor  to  covenant  for  the  p^odll^ 
tion  of  the  deeds  to  such  an  extent  as  the  covenant  in  Ae 
vendor  8  possession  entitled  him  to  the  production  tben- 

4 

of,  unless  he  could  procure  a  new  covenant  for  diat  [W' 
pose  from  his  grantors  to  the  new  purchaser ;  but  tint 
such  covenant  from  the  vendor  should  not  be  enfixoedi  id 
case  he  produced  the  original  covenant  to  prodace  Ae 

(A)  Yea  v.  Field,  2  Term  Rep.  Skipwith  v.  Shirley,  11  Vai.  j» 

70S.  64 ;   Ward  v.  GamoM,   17  ^* 

(t)  Harvey  v.  Philips,   2  Atk.  jun.  154;  and  see  HohtMi «.  AS** 

541.  See  an  opinion  of  Mr.  Booth's,  bie,  1  Madd.  551. 

2  Ca.  and  Opin.  223.     As  to  the  (k)  Shore  v.  CoUett,  Coo|KfSi 

cases  in  which  the  execution  of  an  (Q  Posth*  113. 
instrument  will  be  presumed,  see 

deeds. 
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dsedfly  when  it  shotdd  be  required  to  defend  the  pur* 
dnser^s  title. 

It  is  not  unusual  to  insert  a  proviso  in  a  deed  of  cove^ 
nant  to  produce  title-deeds^  for  determining  the  cove* 
nut,  in  case  the  vendor  sell  the  part  of  the  estate  retained 
b|r  him,  and  procure  the  person  to  whom  the  estate  is 
■old,  and  the  title-deeds  are  delivered,  to  enter  into  a 
nular  covenant  with  the  first  purchaser,  for  production 
of  the  title-deeds. 


I- 


SECTION  IV. 

Of  Covenants  for  Title. 


•  » 


.    Let  us  now  proceed  to  consider  what  covenants'  for 
title  a  puichaser  is  entitled  to. 

The  covenants  usually  entered  into  by  a  vendor  seised 
in^fee,  are,  ist,  that  he  is  seised  in  fee ;  2dly,  that  he  has 
povpar  to  convey ;  sdly^  for  quiet  enjoyment  by  the  pur- 
his  heirs  and  assigns;  4thly,  that  the  estate  is 
finun  incumbrances;  and  lastly,  for  further  assur- 

Whne  a  vendor  has  only  a  power  of  appointment,  the 
\nft  ccyvenant  ought  to  be,  that  the  power  was  well 
tetttedy.and  is  subsisting ;  and  the  other  covenants  should 
le'aiinilar  to  those  entered  into  by  a  grantor  seised  in  fee. 
Saimall  purchases  the  first  covenant  is  sometimes  omitted, 
rihiish  may  be  safely  done,  for  the  first  and  second  are 
rjnaoDjrmous  covenants. 

It  sometimes  happens,  that  a  purchaser  consents  to  take 
i  defective  title,  relying  for  his  security  on  the  vendor's 

(m)  SeefOtf^,  ch.  18. 

o  Q  2  covenants. 
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coyenanta.     Mr.  Butler  remarks,  that  where  this  i?  the 
case,  the  agreement  of  the  parties  should  be  particularljr 
mentioned,  as  it  has  been  argued,  that  as  tbe  defect  in 
question  is  known,  it  must  be  understood  to  have  been 
the  agreement  of  the  purchaser  to  take  the  title  subject  to. 
it,  and  that  the  covenants  for  the  title  should  not  extend' 
to  warrant  it  against  this  particular  defect  (n).    And  it 
may  be  further  observed,  that  in  case9  of  this  nature,  unless 
the  objection  to  the  tide  appear  on  the  face  of  the  xanr 
veyance,  the  agreement  to  indemnify  against  the  defect, 
and  the  covenants  to  guard  against  it,  should  be  entered 
into  by  a  separate  instrument. 

With  respect  to  the  persons  against  whose  acts  a  vendor 
is  bound  to  covenant,  it  seems  that, 

1st.  A  vendor  who  actually  purchased  the  estate  him- 
self, for  money,  or  other  valuable  consideration,  and  ob- 
tained proper  covenants  for  the  tide,  is  not  bound  to 
enter  into  covenants  extending'  beyond  his  own  acts(i?). 
This,  Mr.  Feame  remarks  ( /?),  is  a  practice  founded  'vDjt^ 
son,  where  the  vendee  obtains  the  full  benefit  of  all  the 
covenants  in  the  conveyance  to  the  vendor,  to  the  nme 
extent  as  his  vendor  has  them,  by  obtaining  the  posseoioD 
of  the  deeds  containing  those  covenants.  When  the  voidof 
has  parted  with  his  means  of  claim  or  remedy  against  ikil 
grantor  for  breach  of  his  covenants,  and  transferred  Aiett 
to  the  purchaser,  by  delivery  of  the  deeds,  and  wch 
vendee  comes  into  the  vendor's  place,  in  that  resgeet^  by 
the  acquisition  of  «uch  deeds,  it  would  be  unreasoinUe 
that  the  vendor  shoidd  make  himself  liable  for  any  sod 
breach.     He,  by  departing  with  the  means  of  remedy  or 

(n)  See  Butjer's   n.  (1)   to  Co.  see  two  opins.  in  3  Pow.  Cont^* 

Litt.  384,  a.     See  also  Savage  v,  206.  210. 

Whitbread,  3  Cha.  Rep.  14.  (p)  Posth.  110. 

(p)  See  2  Bos.  and  Pull.  22 ;  and 

compensatioD) 
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Qpensation,  must  be  understood  to  have  discharged 
iself  from,  and  the  vendee,  by  accepting  those  means, 
iwve  taken  upon  himself  the  peril  or  risk  of  such  breach, 
I  the  duly  of  enforcing  its  remedy  or  compensation. 
xdly.  Mr.  Feame,  however,  thought,  that  where  a  ven- 
r  retains  the  title-deeds,  he  is  bound  to  enter  into  cove- 
its  extending  to  the  acts  of  the  persons]  against  whose 
s  lie  is  indemnified  by  the  deeds  in  his  possession  {q) : 
;1ie  also  thought  these  covenants  should  be  qualified  by 
'uisertion  of  a  covenant  on  the  part  of  the  purchaser, 
t  in  case  any  claim  should  be  made  under  the  vendor  s 
tenants  against  the  acts  of  the  former  owner,  and  he 
e  vendor)  should  produce  the  deeds,  in  order  to  ena- 

liie  purchaser  to  avail  himself  of  the  covenants  con- 
ited  in  them^  then  no  advantage  should  be  taken  of  the 
id6r*8  covenants. 

rins,  however,  is  a  distinction  never  attended  to  in 
ictice :  if  a  vendor  is  entided  to  retain  the  deeds,  he 
en  into  the  usual  covenant  for  the  production  of  them, 
t  never  enters  into  more  extensive  covenants  for  the 
e^  on  accoxmt  of  the  retention  of  the  deeds. 
jdly.  Where  a  vendor  does  not  claim  by  purchase  in 

vidgar  and  confined  acceptation  of  that  word  (r)  ;  that 
by  'way  of  bargain  and  sale  for  money,  or  some  other 
liable  consideration,  a  purchaser  is  entitled  to  require 
leiiants  from  such  vendor,  extending  to  the  acts  of  the 
;  purchaser.  For  instance,  if  I  sell  an  estate  which 
I  devised  to  me,  and  the  devisor's  father  purchased  the 
ite,  the  covenants  for  titie  are  extended  to  the  acts  of 
father  (s).  And  a  person  claiming  under  a  voluntary 
iveyance,  is  considered  in  the  same  light  as  a  devisee. 

)    See  the  Lord  Buckburst'a         (»)  See  ace.  two  opin.  in  3  Pow, 
p  1  Rep.  1.  Conv.  206.  210. 

)  See  2  Black.  Comm.  241. 

c  G  3  So 
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So  a  person  whose  estate  is  sold  under  an  order  of  a  court 
of  equity,  or  by  a  trustee  to  whom  he  has  conveyed  it 
upon  trust  to  sell,  is  bound  to  covenant  for  the  title  in  Ae 
same  manner  ^s  he  must  have  done  if  he  himself  had  sold 
the  estate. 

But  although  the  universal  and  settled  practice  ci  caoh 
veyancers  is,  to  extend  covenants  for  the  title  to  the  acts  of 
the  last  purchaser,  yet  the  Court  of  Chancery  appean  to 
hold,  that  a  person  not  claiming  by  purchase  is  only  bound 
to  covenant  against  his  own  acts,  and  those  of  the  penon 
immediately  preceding  him  (/).    The  rule  established  by 
practice  is  undoubtedly  the  most  reasonably  for  eyeiy  pur- 
chaser is  certainly  entitled  to  a  regular  chain  of  covenants 
for  the  tide.     No  solid  reason  can  be  given,  why  any  line 
should  be  drawn,  and  the  covenants  should  extend  to  the 
person  only  who  immediately  preceded  the  vendor ;  and, 
however  the  Court  of  Chancery  may  act  upon  this  ink, 
the  practice  of  the  profession  has  taken  too  deqp  a  root 
to  be  easily  extirpated. 

4thly .  Where  an  estate  is  sold  by  trustees  under  a  wiQ, 
and  the  money  is  to  be  applied  in  payment  of  debts,  ftc 
and  the  residue  is  given  over,  a  purchaser  is  not  entided 
to  any  covenants  for  the  title,  because  no  line  can  well  be 
drawn  as  to  the  quantum,  which  would  make  a  peiaon  liir 
ble  to  covenant ;  and  therefore,  if  this  rule  were  not  settled, 
a  person  who  only  took  5  /.  might  as  well  be  reqjoired  to 
covenant,  as  one  who  took  a  large  sum  (t^). 

The  same  rule  applies  ex  necessitate  when  an  estate  is 
sold  for  similar  purposes  under  an  order  of  a  court  of 
equity.     If  a  different  rule  prevailed,  the  consequence 

(0    See  3  Atk.  267 ;    ^  Ves,  affirmed   in    Dom.    Pnc.  « ^ 

>in.  236;  and  see  U  Yes.  23Q.  P.  C.   145;    and  see   Uaji  '• 

(u)    Wakeman  v.   Duchess  of  Griffith,  Atk.  S64. 
Rutland,    3  Ves.  jun.  233.  504. 

*  would 
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would  be^  that  the  estate  could  never  be  sold  by  decree, 
till  ihe  account  was  taken  of  all  the  debts ;  because,  before 
diat  account  was  taken,  it  could  not  appear  who  were  to 
join  in  the  conveyance,  what  was  the  number,  and  in  what 
proportions  they  were  beneficially  entitled:  but  it  is  the 
constant  practice  to  sell  the  estate  in  the  first  instance ; 
of  course  the  title  can  be  made  only  by  the  trustees  for 
sale,  without  calling  in  the  parties  who  are  presumptively 
beneficially  interested  (jt). 

In  both  these  cases,  therefore,  the  purchaser  is  only 
Milled  to  a  covenant  from  the  parties  conveying,  that  they 
have  done  no  act  to  incumber.  But  it  is  to  be  lamented, 
diat  in  these  instances  also  the  rule  of  the  Court  of  Chan- 
cery differs  from  the  practice  of  the  profession  ;  for  it 
ahrvjrs  has  been,  and  still  is,  the  practice  of  the  profession 
to  make  all  the  cestuis  que  trusty  whose  shares  of  the  pur- 
chase money  are  in  anywise  considerable,  join  in  cove-' 
nants  for  the  title,  according  to  their  respective  interests. 

The  rule  of  equity  on  this  subject  may  of  course  be 
altefed  by  the  agreement  of  the  parties  {if) ;  and  therefore, 
in  all  agreements  for  purchase  of  estates  from  devisees, 
ftc.  in  trust  to  sell,  the  purchaser  should  stipulate,  that 
aifch  of  the  persons  entitled  to  the  purchase  money  as  he 
may  req[uire,  shall  join  in  the  usual  covenants  for  the  tide. 
Where,  however,  the  trust  is  to  pay  debts,  or  trifling  lega- 
deSy  which  will  exhaust  the  whole  of  the  purchase  money, 
it  is  obvious  that  such  a  stipulation  could  not  be  carried 
into  effect,  and  it  had  therefore  better  be  omitted. 
.  It  might,  perhaps,  be  doubted  whether  equity  would,  in 
a  case  of  this  nature,  enforce  a  specific  performance 
against  a  purchaser  who  was  ignorant,  at  the  time  he  en- 
tered into  the  contract,  of  there  not  being  any  person  to 
covenant  for  the  tide.     To  prevent  any  difficulty  on  this 

(x)  See  3  Ves.  juB.  505,  506.  {y)  See  3  Vee.  jun.  236. 

G  G  4  ground. 
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ground,  it  seems  advisable  to  state  in  the  particulara  of 
sale  or  agreement,  that  the  vendors  are  devisees  in  trust 
to  sell,  and  that  the  money  is  to  be  applied  in  payment  of 
debts  and  legacies ;  which  would  be  notice  that  die  pur- 
chaser could  not  require  covenants  for  the  title. 

It  must,  however,  be  remarked,  that  the  case  of  Wake- 
man  V.  Duchess  of  Rutland  is  by  no  means  an  aathoritjr 
that  cestuis  que  trust  of  money  to  be  produced  by  tbe  sale 
of  estates  devised  to  trustees  to  sell,  cannot  in  any  instance 
be  required  to  covenant  for  the  title.  Where  the  mooey 
to  arise  by  sale  of  the  estate  is  absolutely  given  to  two  or 
more  persons,  they  are  substantially  owners  of  the  estate, 
and  must  accordingly  covenant  for  the  title. 

So,  even  where  the  money  is  in  the  first  place  to  be 
applied  in  payment  of  debts,  yet  if  they  are  all  paid  pre- 
viously to  the  sale,  the  cestuis  que  trust  must,  it  is  conceived, 
covenant  for  the  title. 

Upon  this  case  another  observation  occurs.  Lord 
Rosslyn  seemed  to  think  it  dangerous  to  make  the  cestm 
qut  trust  parties  to  the  conveyance ;  he  said,  the  prudence 
of  the  common  clause,  that  the  receipts  of  the  trustees 
shall  be  a  discharge  to  the  purchaser,  would  be  defeated, 
and  the  purchaser  would  take  upon  himself  the  know- 
ledge of  all  the  trusts  of  the  will  {£).  If  this  be. so,  pon- 
veyancers  are  indeed  reprehensible ;  but  as  the  piu^ 
chaser  buys  under  the  will,  whether  the  cestuis  que  tnut 
are  or  are  not  parties  to  the  conveyance,  he  is  equally 
affected  with  the  knowledge  of  the  trusts  ;  and  yet,  u 
ciffus  est  dare  ejus  est  dispoticrCj  it  cannot  be  supposed 
that  equity  would  compel  a  purchaser  to  see  to  the  ap- 
plication of  the  purchase  money,  when  the  testator  him- 
self has  declared  he  shall  not  In  Ewer  v.  Corbet  (4 
it  was  holden,  that  notice  to  a  purchaser  of  a  bequest  (rf 

(?)  Sec  3  Vcs.  jun.  335.  (a)  2  P.  Wms.  14S. 

atenn 


OP  S£ARCHnfO   FOR   mCUMBRAMCES.  457 

ft  term  did  not  signify,  as  every  person  buying  of  an  execu^ 
lor  where  he  is  named  executor ^  necessarily  must  have  suck 
notice.  This  resolution  applies  to  the  point  in  question, 
and  seems  to  place  it  beyond  controversy. 

Lastly,  in  conveyances  by  the  crown,  a  purchaser  is  not 
entitled  to  any  covenants  for  the  title ;  and  where  an  estate 
is  sold  by  assignees  of  a  bankrupt,  the  purchaser  is  only 
entitled  to  a  covenant  from  the  assignees,  that  they  have 
sot  done  any  act  to  incumber  the  estate. 
'  But  a  bankrupt  is  always  made  a  party  to  the  convey- 
ance of  kis  estate,  to  prevent  the  difficulty  which  the  piur- 
chaser  might  otherwise  be  put  to,  in  maintaining  and 
proving  the  title;  and  the  bankrupt  is  generally  made  to 
enU^  into  covenants  for  the  title  in  the  same  manner  as  he 
would  have  done,  had  he  sold  the  estate  while  solvent 


SECTION  V. 
Of  searching  for  Incumbrances, 


It  now  comes  in  order  to  consider  in  what  cases  in- 
cnmbTances  should  be  searched  for. 

I.  There  are  few  cases  in  which  judgments  should  not 
Ke  searched  for  on  the  part  of  a  purchaser ;  and  if  there  is 
■nj  reason  to  suspect  the  vendor,  it  is  absolutely  neces- 
my  to  search  immediately  before  the  conveyance  is  exe- 
Bated,  lest  any  judgments  may  have  been  entered  up 
itfrmg  the  treaty ;  although  if  any  judgments  should  be 
sntered  up  after  the  purchase  money,  being  an  adequate 
consideration,  is  actually  paid,  equity  would  relieve  the 
MTchaser  against  the  judgments,  notwithstanding  that 
hey  were  entered  up  previously  to  the  execution  of  the 
conveyance ;  the  vendor  being,  in  equity,  only  a  trustee 

for 
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for  the  purchaser,  and  a  judgment  being  merely  a  general 
lien,  and  not  a  specific  lien  on  the  land :  and  this  equity 
prevails,  whether  the  judgment  creditor  had  or  had  not^ 
notice  of  the  contract  (b). 

In  a  case  where  a  reversioner  in  fee  first  executed  a  bond, 
with  a  warrant  of  attorney  to  enter  up  judgment,  and  dien 

m 

mortgaged  to  another  in  fee,  and  on  the  ist  of  January  1 810 
contracted  to  sell  the  estate  to  a  purchaser  without  notice, 
and  on  the  1 5th  of  February  1810a  judgment  was  entered 
up  and  docketed,  and  an  inquisition  taken  thereon  on  the 
20th  of  February  1810,  of  which  notice  was  given  lo  Ae' 
purchaser  on  the  15th  of  April  1810,  but  on  the  15th  of 
March  1810,  the  mortgagee  in  fee  and  the  mortgagor  had 
conveyed  the  estate  in  fee  to  the  purchaser  without  notice, 
and  a  part  of  the  purchase  money  was  secured  to  the  sdkr 
by  a  legal  term  of  years,  and  which  was  unpaid  when  notice 
of  the  judgment  was  given,  and  afterwards  thepurchaxr 
paid  off  the  mortgage^  and  took  a  surrender  of  the  term  (I^ 
upon  a  bill  filed  by  the  judgment  creditor,  the  Vice-Chao- 
cellor  held,  that  as  the  greater  part  of  the  purchase  money 
was  paid,  and  the  rest  secured  by  the  term  when  the  no- 
tice was  given,  the  judgment  creditor  had  no  remedy  in 
equity  against  the  fee.     The  purchaser  was  then  the 
mortgagor  for  the  term.  The  notice  therefore  was  nodiing 
more  than  notice  to  the  mortgagor  that  a  person  to  whom 
he  had  granted  a  legal  term,  by  way  of  mortage,  was  in- 
debted on  judgment ;  but  a  judgment  is,  at  law,  no  lien 
upon  a  legal  term ;  and  where  the  interest  of  the  debtor  is 
legal,  a  judgment  is  no  lien  in  equity.     Notwithstanding 
this  judgment,  the  debtor  could  well  assign  his  legal  t^ 

(6)  See  NelB.  Ch.  Rep.  1S4;  Ab.  118;  and  see  Kennedy  v.  Ddfi 
Finch  V.  Earl  of  Winchdsea,  1  P.  1  Scho.  and  Lef.  373 ;  Prior  V' 
Wms.  27s ;  10  Mod.  418 ;  11  Yin.     Penpraze,  4  Price,  99. 

(T)  This  fact  appears  from  the  papers  in  the  cause. 
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at  his  pleasure.  If  there  was  no  lien  upon  the  term  in  the 
hands  of  the  debtor,  there  could  be  no  lien  upon  the  term 
in  the  hands  of  his  assignee  (c). 

It  seems  advisable  to  ask  the  vendor,  or  his  attorney, 
whether  there  are  any  incumbrances  which  do  not  appear 
on  the  abstract;  for  if  he  answer  in  the  negative,  the 
search  for  judgments  may  be  postponed  until  immediately 
before  the  execution  of  the  conveyance;  and  if  there  are 
any  judgments,  and  the  purchase  cannot  be  completed  on 
that  account,  the  purchaser  can  j>ecover  all  his  expenses 
firom  the  vendor  (d).  It  should  seem,  however,  that  the 
purchaser  would  equally  be  entitled  to  recover  the  ex- 
pense of  the  conveyance,  although  he  had  not  enquired 
after,  or  searched  for  incumbrances  before  it  was  priepared. 

A  purchaser  who,  at  the  time  of  his  contract,  is  seised 
of  the  legal  estate,  as  a  mortgagee,  need  not  search  for 
judgments  subsequently  to  the  mortgage,  for  an  equity  of 
redemption  is  not  within  the  clause  of  the  statute  of  frauds, 
which  will  shortly  come  under  our  consideration ;  aiid  it 
iSy  therefore,  not  extendable  (e)  (I).  And  as  the  purchaser 
will,  by  the  contract,  acquire  equal  equity  with  the  judg^ 
nmnt  creditor,  and  has  already  got  the  legal  estate,  his 
lide  cannot  be  impeached.     Some  gentlemen  of  emhience 

(c)  Forth  V.  The  Duke  of  Nor-  (e)  Lyster  v.  DoUand,  1  Ves. jun. 
folk,  4  Madd.  503.  The  case  is  431;  3  Bro.  C.  C.  478;  aiid  8e« 
DOW  before  the  Lord  Chancellor  on  Burdon  v.  Kennedy,  3  Atk.  739 ; 
appeal*  Scott  v.  Scholey,    S  East,  467; 

(d)  Aichards  v.  Barton,  1  Esp.  Metcalf  v,  Scholey,  3  New  Rep. 
Ca.  26S ;  vide  supra,  eh.  4.  461. 


(I)  Note.  An  equity  of  redemption  has  been  held  to  be  assets  under 
the  statute  of  frauds,  2Freem.  115,  pi.  130;  although  tbd  determination 
appears  not  to  have  been  acted  upon.  It  were  much  easier  to  mflintain* 
tkat  an  equity  Of  redemption  is  extendable  under  the  stalute—- ^o/€,  the 
case  of  Freeman  v.  Taylor,  3  Keb.307>  was  before  the  statate. 

even 
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even  hold,  that  notice  of  judgments  entered  up  mbsequaitly 
to  the  mortgage  will  not  affect  the  purchaser ;  biit  it  is 
conceived,  that  if  he  purchase  with  notice,  either  express 
or  implied,  of  any  judgment,  the  legal  estate  will  riot  pro- 
tect him  in  equity  against  the  judgment  creditor.  The 
judgment  is  a  lien  upon  the  estate  in  equity  (yj,  and 
confers  a  right  on  the  creditor  to  redeem  a  prior  mort- 
gage or  other  incumbrance  {g).  And  by  thie  first  prin- 
ciples of  equity,  a  purchaser,  with  notice  of  any  incum- 
brance, is  bound  by  it  in  the  same  manner  as  the  person 
was  of  whom  he  purchased  (// ).  And,  indeed,  it  has  been 
expressly  decided,  that  a  mortgagee,  purchasing  the 
equity  of  redemption,  is  bound  by  judgments  of  which  he 
has  notice,  although  they  were  entered  up  subsequtotly  ta 
the  mortgage  (/). 

This  doctrine  prevailed  before  the  statute  of  frauds,  and 
has  been  the  observed  rule  of  equity  ever  since ;  and  it  is 
said,  that  previously  to  the  statute  of  frauds,  a  judgment 
creditor  was  in  like  manner,  and  upon  the  same  principle^ 
relievable  in  equity  against  a  conveyance  to  trustees.  And 
by  the  tenth  section  of  that  statute  it  is  enacted,  that  execn- 
tionmay  be  delivered  upon  any  judgment,  statute,  one- 
cogniziance,  of  all  such  lands,  &c.  as  any  other  person  or 
persons  shall  be  seised  or  possessed  of  in  trust  for  him 
against  whom  execution  is  so  sued,  in  the  same  manner 
as  if  he  had  been  seised  of  such  lands,  &c.  of  such  estate 
as  they  be  seised  of  in  trust  for  him  at  the  time  of  the  ext^ 
cution  sued,  and  shall  be  held  discharged  of  the  incmn- 
brances  of  the  trustee.  Upon  the  construction  of  this 
statute  it  hath  been  holden,  that  if  a  trustee  has  conveyed 

(/)  Chnrchill  v.  Grove,  Nels.     No.  2. 
Cha.  Rep.  89 ;  1  Cha.  Ca.  35.  (t)  Greswold    r.    Marsham,  t 

(g)  See  3  Cha.  Rep.  180.  Cha.  Ca.  170 ;  Crisp  r.  Hsatb,  7 

(h)  See  Anon.    2  Ventr.  361,     Vin.  Abr.  52,  (E.)  pi.  2. 

the 
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die  lands  before  execution  sued,  though  he  was  seised  in 
trust  for  the  defendant  at  the  time  of  the  judgment,  the 
lands  cannot  be  taken  in  execution  ( j).  Now  it  is  clear, 
diat  where  the  fee  is  in  trustees,  the  purchaser  would  not 
be  bound  by  any  judgment,  upon  which  no  writ  of  execu- 
tion had  been  sued,  and  of  which  he  had  not  notice.  But 
here,  as  in  the  preceding  case,  the  purchaser,  it  is  con- 
tended in  practice,  cannot  be  advised  to  rely  on  the  legal 
estate  in  the  trustees,  where  he  has  notice  of  any  sub-r 
sequent  judgments.  Mr.  Powell  (A:),  however,  entertained 
a  contrary  opinion.  After  showing  that  trust  estates  can 
only  be  taken  in  execution  by  virtue  of  the  statute  of 
firauds,  he  contends,  that  where  the  legal  estate  is  in  a 
trustee,  notice  to  a  purchaser  of  judgments  is  immaterial, 
because  the  lands  are  not  liable  at  law ;  and,  as  equittf 
faUaws  the  law,  no  relief  would  be  granted  against  the 
purchaser,  through  the  medium  of  a  court  of  equity. 

If  the  case  of  Hunt  v.  Coles  be  an  authority,  it  must  be 
acknowledged  that  trust-estates  cannot  be  affected  by  any 
execution  sued  upon  a  judgment  after  the  trustee  has  con; 
veyed  away  the  lands.  But  admitting,  that  before  the 
statute  of  frauds,  an  incumbrancer  might  be  relieved 
against  a  conveyance  to  trustees,  it  should  seem  to  follow, 
diat  the  same  equity  must  still  be  administered.  It  were 
difficult  to  successfully  contend,  that  the  statute  has  con- 
cluded the  equitable  relief.  The  registering  acts  expressly 
enact,  that  a  purchaser  shall  not  be  bound  by  instruments, 
&c.  unless  they  are  registered,  notwithstanding  which 
equity  will  fasten  on  the  conscience  of  a  purchaser  who 
bought  with  notice  of  any  unregistered  incumbrance ;  and 
there  is  surely  greater  reason  to  hold,  that  the  jurisdiction 
of  equity  shall  not  be  barred  by  a  statute  which  merely 

(J)  Hunt  V.  Coles,  Com.  226.     Company,  2  Atk.  107. 
See  Higgins  r.  The  York  Buildings         {k)  2  Mort  4th  edit  p.  60S. 

gives 
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gnres  a  partial  remedy  at  law  without  interfering  with  the 
equitable  rights  of  the  parties. 

The  difficulty  in  the  way  of  the  relief  would  be,  that  no 
case  can  be  found,  after  the  most  diligent  search,  in  whidi 
a  judgment  creditor  has  been  relieved  against  a  eoovey- 
ance  to  trustees,  where  a  purchaser  had  subsequently  ao- 
qoired'thie  legal  estate.  The  author  formerly  thought 
that  equity  would  relieve  against  the  purchaser,  if  he 
bought  with  notice ;  but  his  confidence  in  that  opinion 
has  been  shaken  by  the  want  of  authority  in  suj^xirt  of  it 
Nothing  but  a  judicial  determination  can  set  the  doubt  on 
this  point  at  rest. 

The  statute  only  extends  to  clear  and  simple  trusta  fior 
the  benefit  of  the  debtor.  Therefore  a  trustee  of  a  tenn 
of  years  for  securing  an  annuity,  and  subject  thereto  fa 
the  grantor,  is  not  a  trustee  within  the  statute  (/)• 

Where,  however^  an  estate  is  conveyed  to  trustees  upoD 
trust  to  sell,  and  pay  debts,  &c.  and  to  pay  the  suiphis  of 
the  monies  to  arise  by  sale  to  the  grantor,  and  the  rece^ 
of  the  trustees  are  made  sufficient  discharges  to  the  piff- 
chasers ;  the  better  opinion  is,  that  the  purchaser  is  B0t 
bound  by  any  subsequent  judgments  of  which  he  kai 
even  express  notice.  Great  difference  of  opimoo'lm 
prevailed  in  the  profession  on  this  point  Those  who  hoU 
that  a  purchaser  is  bound  by  such  judgments,  ngkify 
compare  the  interest  of  the  grantor  in  the  estile  to  as 
equity  of  redemption.  But  as  such  an  interest  is  not  ei- 
tendable,  the  debt  of  the  judgment  creditor  can  only,  it 
should  seem,  afiect  the  surplus  monies  in  the  hands  of  tke 
trustees,  and  is  not  a  lien  on  the  estate  itself.  When  die 
receipts  of  the  trustees  are  once  made  a  discharge  to  &e 
purchaser,  there  surely  is  not  any  equity  in  a  subseqoeit 
incumbrancer  to  require  the  purchaser  to  see  to  the  vpj^ 

(0  Doe  V.  GreenhiU,  4  Barn.  &  Aid.  684. 

cation 
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tion  of  any  part  of  the  money.  The  creditor  stands,  as 
his  debt,  in  the  place  of  his  debtor,  and  consequently 
entitled  to  have  his  debt  discharged  out  of  the  surplus 
mies  in  the  hands  of  the  trustees ;  but  he  cannot,  it  is 
noeived,  claim  a  higher  equity ;  the  contrary  rule  would 
;  productive  of  infinite  inconvenience. 
A»  a  mortgagee,  seised  or  possessed  of  a  legal  estate, 
ed  not  search  for  judgments ;  so  a  purchaser,  who  ob- 
(iu.an  assignment  of  a  legal  subsisting  term  of  years  in 
HBt  to  attend  the  inheritance,  may  dispense  with  a 
Hch  for  judgments,  &c.  if  he  be  assured  that  notice 
any  incumbrance  cannot  be  proved  on  him  or  any  of 
ijag^ts.  But  as  notice  may  be  inferred  firom  very 
1^  circumstances,  a  purchaser  cannot  be  advised  in 
Kf  case,  or  under  any  circumstances,  to  dispense  with 
a  usual  searches.  And  even  where  he  does  rely  on  a 
rm  of  years,  yet  if  it  be  recently  created,  incumbrances 
sQpM  be  searched  for  previously  to  the  creation  of  the 

ni* 

It  189 1  believe,  usual  to  search  for  judgments  against  a 
aider,  only  from  the  time  he  purchased  the  estate ;  but 
m  practice  is  not  correct,  because  judgments  bind  after- 
DBCliafled  lands,  and  will  consequently  aflfect  such  lands 
tn  in  the  hands  of  a  purchaser  (m). 
Judgments  do  not,  it  seems,  bind  leasehold  estates  till 
cilB  of  execution  are  taken  out  upon  them,  and  delivered 
die  8herifr(7i).  And  yet,  upon  purchase  of  a  leasehold 
taite,  judgments  must  be  searched  for ;  because  the  sheriff 
U  not  permit  his  office  to  be  searched  for  any  writ  of 

Qr)  See  Sir  John  de  Moleyn's  305 ;  Hickford  v,  Macbin,  Winch, 

M,  30 E.  524,  a ;     1  Ro.  Abr.  S4^  per  Jones,  J.;   and  Brace  v. 

3,   pLl4«16;    42  £.3.   11,  a;  Duchess  of   Marlborough,   in  Sd 

u  pL  17;    2H.4.  8,  b.  pi.  Resol.  2  P.Wms.492. 


;  14y  a.  pi.  5;   2  Ro.  Abr.  472,         (n)  Vide  post,  ch.  16. 
,)  pi.  3.;     Shep.  Prac.  Conns. 


execution 
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execution  which  may  have  been  delivered  there,  lest  tb 
purposes  of  the  writ  should  be  defeated  by  the  part^ 
against  whom  it  is  issued  absconding,  or  removing  h^ 
goods.  Therefore,  although  the  judgment  will  not  of 
itself  bind  the  leasehold :  estate,  yet  the  purchaser  cannot 
safely  complete  his  contract,  where  he  discovers  a  jud|^ 
ment,  because  he  cannot  be  satisfied  that  an  ezecutioii 
issued  upon  it  has  not  been  lodged  with  the  sherifi 
When  we  consider  how  many  valuable  leasehold  estates 
are  daily  brought  into  the  market,  we  shall  perhaps  think 
that  the  legislature  would  do  well  to  enact,  t|iat  writs  of 
execution  intended  to  bind  leasehold  estates  shall  be  docketed 
in  like  manner  as  judgments,  and  that  where  die  estate 
lies  in  a  register  county,  they  shall  be  registered. 

Where  only  an  equity  of  redemption  of  a  term  is  pui- 
chased,  the  purchaser  will  not  be  affected  by  even  an  eie- 
cution  lodged,  of  which  he  had  not  notice,  for.  sach  of 
interest  is  not  extendable  under  the  statute  of  frauds 
and  certainly  the  mere  delivery  of  the  writ  to  the  sheriff 
would  not  be  implied  notice  to  a  purchaser  (p). 

These  observations,  respecting  judgments,  must  not  ht 
closed  without  observing,  that  if  a  person  purchase  ptit  of 
an  estate  subject  to  a  judgment,  and  the  residue  of  Ae 
estate  remain  in  the  hands  of  the  conusor,  or  descend  to 
his  heir,  and  execution  is  sued  only  against  the  cnigiiiil 
debtor  or  his  heir,  he  shall  not  have  contribution  agaimt 
the  purchaser,  and  the  consideration  of  the  purchase  ii 
not  material  in  these  cases.  But  if  execution  be  sued 
against  the  purchaser  only,  he  shall  have  contributioA 
against  the  persons  seised  of  the  residue  of  the  estate^ 
whether  they  acquired  it  by  descent  or  purchase  (p). 

(o)  Sec  1  Ves.  jun.431 ;  3  Atk.  3  Co.  11,  b.  See  the  distincwm 
739.  taken  in  Blakeston  r.  Martyni  1 

(jt)  Sir  William  Herbert's  case,     Jo.  00. 

Sir 
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Sir  Edward  Coke  observes  (q)j  that  when  it  is  said, 
bit  if  one  purchaser  be  only  extended  for  the  whole  debt> 
hat  he  shall  have  contribution;  it  is  not  thereby  in- 
Bnded  that  the  others  shall  give  or  allow  to  him  any 
imig  by  way  of  contribution ;  but  it  ought  to  be  intended , 
hit  the  party  who  is  only  extended  for  the  whole,  may, 
J  MdUa  querela^  or  scire  facias^  as  the  case  requires, 
bfimtthe  execution,  and  compel  the  conusor  to  sue  exe- 
iilkm  of  the  whole  land ;  so,  in  this  manner,  every  one 
hall  be  contributory,  hoc  est ^  the  land  of  every  terre-tenant 
hall  be  equally  extended. 


n.  To  resume  the  consideration  of  the  cases  in  which 
Hcmnbrances  should  be  searched  for : 

If  the  estate  lie  in  a  register  county  (I),  the  register's 
ffice  should  be  searched,  for  the  purpose  of  ascertaining 
lot  only  that  the  estate  is  free  from  incumbrances,  but 
Itoy  that  the  title-deeds  are  duly  registered ; — the  estate 
nay  be  lost  by  neglecting  to  do  so.  And  if  it  appear  that 
ay  deed  has  not  been  duly  registered,  the  vendor  must 
itocure  it  to  be  registered  at  his  own  expense,  previously 
ft  die  completion  of  the  contract ;  although,  indeed,  it 
Mwtimes  happens  that  an  instrament  not  being  registered, 
iwents  an  objection  being  made  to  the  tide.  To  give 
m:  iDStGaice  of  this,  let  us  suppose  a  man  to  have  mort« 
pjged  his  estate,  and  paid  off  the  money,  but  to  have  neg^ 
•Btod  to  take  a  reconveyance.  Now,  in  this  case,  if  the 
Mrtgitge  was  not  registered,  the  purchaser  need  not  in* 
ibt  upon  its  beii^  registered,  and  require  a  reconveyance 
rom  the  mortgagee,  because,  as  the  deed  was  not  regis- 

{q)  3  Co.  U,  b. 


(I)  For  some  observations  on  the  regbtry  acts,  see  mfroy  ch.  10. 

H  H  tered, 
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tered,  the  mortgagee  did  not  acquire  the  legal  estate»  or 
if  he  did  would  cease  to  have  it  by  the  registry  of  the 
conveyance  to  the  purchaser ;  and,  being  paid  ofl^  he  iw 
of  course  no  equity«  So,  where  a  partial  interest  in  an 
estate  is  devised  to  the  heir  at  law,  with  a  power  of  ksuh 
ing,  and  he  grant  a  lease  not  authorized  by  his  powo^ 
the  lease  may,  in  some  cases,  be  sustained  both  at  Ia# 
and  in  equity,  in  case  the  will  was  not  registered  aoeovd* 
ing  to  the  act  This,  however,  is  a  mode  of  making  t 
title  to  which  necessity  only  should  compel  us  to  reml 

It  is  very  seldom  that  wills  are  registered ;  bat  a  pur^ 
chaser  from  a  devisee  should  not  complete  his  oontnct  till 
the  will  is  duly  registered ;  for  should  any  penon  pur- 
chase of  the  heir  at  law  bondjide,  and  without  notice  of  the 
will,  and  register  his  conveyance  before  the  regirtiyaf 
the  will,  he  would  be  preferred  to  the  purchaser  fromllie 
devisee  (r). 

But  if  the  vendor  be  both  heir  at  law  and  devises,  As 
non-registry  of  the  vnll  is  immaterial ;  for  if  h^  sdl  \o  wtsj 
subsequent  purchaser,  it  must  be  either  in  the  diwactar 
of  heir  at  law,  or  in  the  character  of  devisee,  if  itt  mB 
in  this  character,  the  second  purchaser  must  haVe  aofo 
of  the  will ;  if  he  contract  in  that,  tiiie  first  pnrnhinr  bi 
already  procured  the  legal  estate. 

So  it  seems  clear,  that  if  the  vendor  claim  ft  ItMilMU 
estate,  either  as  executor  or  legatee^  the  puidhMS  t^A 
not  insist  upon  the  testator^  will  being  regiMei^kAMM. 
no  subsequent 'purchaser  can  procure  a  title  wifliMtMi' 
tice  of  the  ¥rill ;  and  it  may  be  remarked,  that  kttCftdf 
admixustration  'are  never  registered,  and  tiiey  aeeaitir 
stand  upon  the  same  principle  as  wills  of  leasebdd  fgfalM 
If  a  purchaser  be  already  seised  of  the  legal  estate,  •• 
if  he  be  mortgagee  in  fee,  and  has  contracted  for  the 

(r)  See  JoUand  i;.  Stainbridge,  3  Ves.jun.  478. 

equity 


or  BXARCHING   FOR  INCUMBRANCES.  407 

oitf  of  redemption,  it  is  not  actually  necessary  to  search 
B  r^fister  if  he  be  assured  that  notice  cannot  be  proved 
ker  on  himself,  or  on  any  one  concerned  for  him ;  be- 
Dse  the  mere  registration  of  deeds,  as  we  shall  hereafter 
^  JB  not  notice  to  a  purchaser  seised  of  the  legal  estate 
tt¥ioiBly  to  the  purchase,  and  he  will,  therefore,  be  en- 
lad  to  hold  against  any  puisne  incumbrance  of  which 
laid  not  notice. 

Where  die  estate  lies  in  the  county  of  Middlesex,  judg- 
Mts  need  cMtily  be  searched  for  at  the  register  s  office, 
jodgments  bind  estates  in  that  county  only  from  the 
lelkey  tre  memorialized  ;  but  this  is  not  the  case  in  the 
HBtjr  q€  York ;  for  in  the  North  Riding,  any  judgment 
pAeved  within  twenty  days  after  the  acknowledgm^it 
gignhig  of  it,  is  available  in  the  same  manner  as  if  it 
1  bean  registered  on  the  day  it  was  acknowledged  or 
pMd(i);  and  in  the  East  and  West  Ridings,  and  in 
ngston  upon  Hull,  thirty  days  are  allowed  fw  the  re-' 
iBfieg  of  judgments  (<).  Therefore,  where  the  estate 
I  a  York,  or  Kingston  upon  Hull,  recent  judgments 
ifc-be  searched  for  in  the  proper  courts. 
H^kat  already  been  observed,  that  judgments  do  not 
d  leaochnld  estates  till  delivery  of  a  writ  of  execution 
ttv  AenS.  Writs  of  execution  upmi  judgments  in- 
dtd  to  affect  leasehold  estates  in  a  register  county, 
m-t&nu&lf  never  registered  (n).  Fnun  the  present 
etiea  of  registering  writs  of  execution,  it  may  perhaps 
ooaduded  that  they  ought  to  be  registered ;  but  the 
hrfqr  of  them  seems  casus  omissus  out  of  the  statutes 
legiatry ;  and  therefore,  upon  the  purdiase  of  a  lease- 
I  estate  in  a  register  county,  not  only  the  register,  but 
¥  ikte  proper  courts,  should  be  searched. 

^  8  Gao.  II.  c.  6.  s.  33.  c.  35.  8. 28. 

)  5  Anne,  c.  18.  s.  11  ;  6  Anne,         (u)  Vide  infra,  ch.  10. 
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The  register  ought  to  be  searched  immediately  before 
the  execution  of  the  conveyance,  for  the  same  reason  that 
the  search  for  judgments  should  be  delayed  till  the  last 
moment. 

And  lastly,  since  grants  of  annuities  have  become  so 
prevalent,  and  can  be  searched  for,  it  is  the  duty  of  the 
purchaser's  solicitor  to  search  for  annuities.  In  a  register 
county  they  need  only  be  searched  for  at  the  register's  office. 

It  may  be  useful  to  observe,  that  if  a  purchaser  is  daon- 
nified  by  his  solicitor  neglecting  to  search  for  incmfr* 
brances,  it  is  clear  that  he  may  recover  at  law  against  the 
solicitor,  for  any  loss  occasioned  by  his  ne^igence  (9)* 
But  an  attorney's  negligence  cannot,  perhaps^  in  any  case^ 
be  set  up  as  a  defence  to  an  action  by  him  for  the  buft- 
ness  done,  although  it  should  seem  that  if  there  is  a  aoBh 
action  by  the  client  against  the  attorney,  the  Court  will 
upon  application,  stay  the  execution  in  the  action  by  Ae 
attorney  pending  the  other  (w). 

So  if  the  chief  clerk,  whose  duty  it. is  to  enter  up  aid 
docket  judgments,  neglect  to  do  so,  by  whichapuidnaerf 
who  has  made  the  proper  searches,  sustains  any  1oiB|1i^ 
the  purchaser,  has  a  remedy  against  the  clerk  by  aaadioii 
on  the  case  (:r).  And  any  person  who  is  damufitd/ky' 
the  neglect  of  the  register  of  either  of  the  rtgiilei!B| 
counties,  may  bring  an  action  against  him,  in  lAack-ht 
will  recover  treble  damages  and  costs  of  suit,  by^nrtnftof 
the  registering  acts  (I). 

(v)  BrookB  V.  Day,  S  Dick.  572 ;  Camp.  Ca.  17* 
iy)rd[iaU  v;  Cdea,  7  Vin.  Abr.  54,        (w)  Templer  v.  M*LkUh^  i 

pi.  6.  MS. ;  and  Appendix,  No.  19 ;  New  Rep.  130. 
Green   v.  Jackson,    Peake's    Ca.         (x)  Douglas  v.  YaHop,  S  Bur. 

236.   See  Baikie  v.  Chandless,  3  722. 

(I)  By  the  registering  acts  for  Scotland,  the  remedy  it  eitflotf 
against  the  heirs  of  the  clerk,  although  no  action  shall  hxTt  h&m  0^ 
mencedin  the  clerk's  life-time.  1  Ersk.Inst.  B.  li,   T,  IIL  %4S. 
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SECTION  VI. 

Of  Rtlief  from  Incumbrances, 


'Having  considered  in  what  instances  incumbrances 
llliteld  be  searched  for,  let  us  now  inquire,  ist.  In  what 
ttiieg  a  purchaser  may  detain  the  purchase  money,  if  in- 
odiibrances  are  discovered  previously  to  the  payment  of 
iP:*'idid  2dly,  To  what  relief  he  is  entitled,  if  evicted  after 
ftcTmoney  is  actually  paid ;  and  these  inquiries  will  in- 
folre  file  consideration  of  the  cases  in  which  a  purchaser 
iMB  be  relieved  in  respect  of  defects  in  the  title  to  the 
Ulate/ 

L  First  then,  i .  Where  an  incumbrance  is  discovered 
pftSvkraslj  to  the  execution  of  the  conveyance,  and  pay- 
■ent  c^the  purchase  money,  the  vendor  must  discharge 
t^' 'whether  he  has  or  has  not  agreed  to  covenant  against 
gieiimbrances,  before  he  can  compel  payment  of  the  pur- 
dWHie  money  (^). 

ft^a«  But  if  a  purchaser,  before  executing  the  articles,  has 
ioCice  of  an  incumbrance  whkh  is  contingenty  and  it  is  by 
ke  articles  agreed  that  the  vendor  shall  covenant  agains 
ncnmbrances,  the  purchaser  has  entered  into  them  with 
Bs  eyes  open,  has  chosen  his  own  remedy,  and  equity 
imnot  assist  him  (2:);  and  he  cannot,  therefore,  detain 
agr  part  of  the  purchase  money. 

(jr)  Anon.  2  Freem.  106;  Vane     2  Ves.  jun.  441 ;  and  4  Bip.  C.  C. 

•  Lotd  Barnard,  Gilb.  £q.  Rep.  6 ;     304. 

mjf.  BfmyttBfd'8  case,  2  Freem.  1 ;        (z)  Vane  v.  Lord  Bamaxd,  M 

ttd  aee  1  Vea.  SS;   2  Ves.  394;     sup. 
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II.  1 .  Although  the  purchaser  has  paid  the  money,  yet 
if  he  is  evicted  before  any  conveyance  is  prepared  and 
executed,  or  before  the  conveyance  is  executed  hyall 
the  necessary  parties,  he  may  recover  the  purchase  money 
in  an  action  for  money  had  and  received,  al&oogh  the 
intended  covenants  do  not  extend  to  the  title  under  which 
the  estate  was  recovered,  and  he  may  have  taken  pooses- 
sion  of  the  estate  (a)  (I). 

2.  But  if  the  conveyance  has  been  actually  execitfied  by 
all  the  necessary  parties,  and  the  purchaser  is  evicted  by  a 
tide  to  which  the  covenants  do  not  extend,  he  cumot  re- 
cover the  purchase  money  either  at  law  (b)  or  in  eqiuty  (c). 

Thus,  where  (d)  A  bought  an  estate,  to  one  moiety  of 
which  there  was  a  clear  defect  of  tide,  which  his  counsd 
had  overlooked,  and  he  was  afterwards  evicted ;  he  filed  • 
bill  asserting  his  claim  to  be  repaid  a  moiety  of  the  pur- 
chase money,  although  the  covenants  for  title  did  not  a- 

tend  to  the  eviction,  but  the  bill  was  dismissed  (II). 

Hie 

(a)   Cripps  v.  Reade,  6  Terai  {b)  See  Cripps  v.  RmUi  Uktf 

Rep.  606 ;  Matthews  v,  HoUings,  son  v.  Johnson ;  and  Bits  «•  Hoi- 

Woodfairs  Law  Land.  35,  cited ;  bech,  Dougl.  654. 

Johnson  v.  Johnson,    3  Bos.  and  (c)  Seijeant  Maynarfi  etfe,  2 

Pull.    162;     and  see  Awbiy    v.  Freem.  1 ;  Anon.  2  Freem.  106. 

Keen,  1  Vem.  472 ;  and  see  Brig's  ((Q  See  3  Ves.  jim.  S9S;  fd 

case,   Palm.  364 ;     Simmons   v.  see  3  Boi.  and  PoU.  S3ii 
Hunt,     1    Marsh.  155;    Jones  v. 
Ryde,  5  Taunt.  488. 


(I)  In  Robinson  v.  Anderton,  Peake's  Ca.  94,  Lord  KenyoD  pooM 
a  purchaser  of  Jixtares  in  a  house  which  were  scheduM  in  the  orisM 
lease,  and  belonged  to  the  landlord,  to  recover  the  purchase  moiNyi  ^ 
though  the  person  who  sold  them  was  an  under  tenant,  andhaiimt^ 
ignorantkf  paid  for  the  fixtures. 

(II)  In  the  second  vol.  of  Coll.  of  Decis.  p.  517, 518^  a  caMtoteM*> 

effect  is  reported — Lands  which  were  sold  with  the  wvrraBdicefiMi^  |^ 

and 
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The  facts  of  this  case  were  as  follow :  WiUiam  Davy 
devised  the  estate  in  question  to  Sir  Robert  Ladbroke  and 
Lyde  Brown,  as  tenants  in  common,  in  fee ;  and  gave  all 
the  residue  of  his  real  estate  to  his  brother  William  Pate 
in  fee.  Sir  Robert  Ladbroke  died  in  the  testator's  life- 
time. Robert  Pate,  as  devisee  of  William  Pate,  the  resi- 
duaiy  devisee,  conceived  himself  to  be  entitled  to  the 
moiety  devised  to  Sir  Robert  Ladbroke,  which  became 
li^Med  by  his  death,  in  the  testator's  life-time  (I) ;  and 
aocotdingly  Robert  Pate  joined  with  the  persons  entitled 
to  the  moiety  devised  to  Lyde  Brown,  in  selling  the  estate 
to  one  Urmston.  The  conveyance  recited  the  will  of  WiUiam 
Diwy,  and  all  the  subsequent  instruments^  and  a  covenant 
was  inserted  for  the  title,  notwithstanding  any  act  done 
by  Robert  Pate,  or  his  ancestors,  or  any  person  claiming 
under  lum  or  them.  The  purchaser  finding  Robert  Pate 
had  no  6tie  to  the  moiety  over  which  he  assumed  a  power 
of  disposition,  but  that  it  had  descended  to  the  heir  at 
law  of  William  Davy,  filed  his  bill,  praying  that  the  pur- 
diase  money  might  be  restored  to  him.     Robert  Pate, 


and  deed  allenarly,  being  evicted,  but  not  through  default  of  the  disposer, 
the  pmchaser  brought  an  action  not  upon  the  warrandice,  which  was  not 
iDComd,  but  upon  this  ground  of  equity,  that  if  he  has  lost  the  land,  he 
oii|^  «t  least  to  have  repetition  of  the  price.    It  was  answered,  that 
Hiwn  one  sells  with  warrandice  from  fact  and  deed,  the  intention  ia  not 
Id  mU  the  subject  absolutely,  which  would  be  the  same  as  sellbg  it  with 
abaolate  warrandice,  but  only  to  sell  it  so  as  the  seller  himself  has  it, 
IB,  to  sell  what  title  and  interest  he  has  in  the  subject :  the  purchaser 
apon  himself  all  other  haaards;  and,  therefore,  if  eviction  happen 
than  through  the  hd  and  deed  in  the  disponer,  he  bears  the 
The  Lords  assoilzed.    Craig  v.  Hopkins. 
(I)  The  mistake  arose  from  the  case  of  lapse  being  considered  the 
in  regard  to  real  and  personal  estate :   in  Uia  case  of  personal 
lapsed  legacies  fall  into  the  residue;  butwhidre  a  real  estate  lapses, 
H  descends  to  the  heir  at  law,  and  does  not  pass  to.t)ie  residuary  devisee. 
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the  vendor,  demurred  to  the  bill  for  want  of  equity,  WW 
the  demurrer  was  allowed  (e). 

So  if  a  purchaser  neglect  to  look  into  the  title^  it  will 
be  considered  as  his  own  folly,  and  he  can  have  no  relief. 
It  has  even  been  laid  down,  that  if  one  sells  another « 
estate  without  covenant  or  warranty  for  the  enjoyment,  it 
is  at  the  peril  of  him  who  buys,  because  the  thing  being 
in  liie  realty,  he  might  have  looked  into  the  title,  and  there, 
is  no  reason  he  should  have  an  action  by  the  law  where 
he  did  not  provide  for  himself  (/)•  But  it  may  here  be 
remarked,  that  by  the  32  H.  8,  c.  9,  no  person  mtkst 
either  buy  or  sell  any  pretended  title  unless  the  seller  or 
the  persons  from  whom  he  claims  have  been  in  possession 
of  the  estate  or  of  the  reversion  thereof,  or  taken  the  rent^ 
thereof  for  a  year  before  the  sale,  unless  the  purchaser  is 
in  lawful  possession,  in  which  case  he  may  buy  in  any 
pretended  right ;  and  he  will  not  in  any  case  be  affected, 
unless  he  bought  with  notice  (g). 

In  a  late  case  the  statute  was  pleaded  with  eflfect  {hy 
In  a  recent  instance  this  statute  was  actually  pleaded  to 
a  bill  for  a  specific  performance,  on  the  ground  that  tbe 
plaintiff  himself  was  only  entitled  under  an  agreement  far 
purchase  of  the  estate ;  but  there  was  no  foundation  wbst 
ever  for  this  defence.  It  is  perfectly  clear  that  the  siabib 
does  not  apply  to  such  a  case.  The  sale  b  not  of  a  pre- 
tended right  or  tide,  but  of  the  estate  in  fee-sio^  in 
possession,  subject  certainly  to  the  decision  of .  a  court  of 

(e)  Uraiston  v.  Pate,  Chan,  ist  Anon.  2  Freem.  106;  andaeenl 

Nov.  1704,  dted  in   1  Trea.  £q.  connder  Hitchcock  v.   Gidftfi. 

364,  n.    and  stated  in  4  Cruise's  4  Price^  135. 

Digest,  90,  s.  64.  (^)    See    4  Rep.  26,  a ;  Jkt. 

(/)  Roswell  r.  Vaughan,  2  Cro.  Abr.  tit.  Mainlenaiice,  (£.) 

196;   Lysney.^v.  Selby,    2  Lord  (k)  Hitchins  v.   Lander,  Coo^ 

Raym.  lllS;   Goodtitle  v.  Moi>  34. 
gtD,   1  Tenn  Rep.  765 ;  and  see 

equity 
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equity  upon  the  right  to  a  specific  performance.  There 
are  similar  cases  now  in  court,  and  one  particularly  of 
great  magnitude,  in  which  the  sub-purchaser  would  be 
happy  to  avail  himself  of  any  objection  to  get  rid  of  the 
contract,  but  it  never  before  occurred  to  any  one  to  plead 
the  statute.  It  might  with  equal  force  be  argued,  that 
a  purchaser  under  an  agreement  has  not  a  devisable  in- 
terest, for  it  is  setded,  that  a  mere  right  of  entry  is  not 
devisable ;  and  this,  it  may  be  said,  is  ^^  a  mere  pretended 
right  or  tide."  The  clear  doctrine  is,  that  the  purchaser, 
from  the  time  of  the  contract,  is  in  equity  the  owner  of 
Ae  estate,  and  may  devise,  sell  and  dispose  of  it  in  the 
same  manner  as  if  the  fee  were  actually  conveyed  to  him, 
althoagh  if  equity  ultimately  refuse  a  specific  performance, 
the  devise,  sale  or  other  disposition  necessarily  falls  to 
the  ground.  In  a  late  case  the  Lord  Chancellor  repro- 
bated the  doctrine.  His  Lordship  held  clearly,  that  the 
sale  of  an  equitable  estate  under  a  contract  was  binding. 
It  was  every  day's  practice.  Upon  a  sale  of  an  interest 
vnder  a  contract,  the  seller  becomes  a  trustee  for  the 
secomd  purchaser,  and  the  secoiid  purchaser  is,  without 
entering  into  a  covenant/bound  to  mdenmify  him  against 
any  costs  incurred  in  proceedings  for  his  benefit.  The 
Court  not  only  considers  it  not  unlawful,  but  compels  him 
to  permit  his  name  to  be  used  for  the  benefit  of  the  second 
purchaser  (i).     This  puts  the  point  at  rest. 

*'  Where  a  purchaser  has  taken  a  defective  title,  and 
cannot  recover  against  his  immediate  vendor,  his  only 
remedy  is  to  have  recourse  to  the  covenants  of  the  earlier 
vendors,  many  of  which  are  inherent  to  the  lands,  and  to 
some  of  which,  as  the  covenant  for  quiet  enjoyment,  there 
is  no  objection,  on  account  of  their  antiquity,  where  the 
breach  is  recent  (/r)." 

(i)  Wood  V.  Griffith,    12th  Feb.         (k)  Butlert  n;  (I)  to  Co.  Litt 
ISlg,  MS.  3S4,  a. 

3.  It 
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3.  It  seems,  that  if  the  conveyance  be  actually  executed, 
the  purchaser  can  obtain  no  relief,  although  the  money 
be  only  secured. 

In  an  early  case,  however  (/)>  where  A  had  sdd  to  J? 
with  covenant  only  .g«m.  i,  and  aU  clai-mog  by,  &«, 
or  under  him,  B  secured  the  purchase  money ;  bat  before 
pajrment,  the  land  was  evicted  by  a  title  paramoont  to 
A'sj  and  Lord  Chancellor  Finch  relieved  firom  die  f&j- 
ment  of  the  purchase  money. 

The  case,  it  seems,  was  not  taken  by  the  reporter  hJai- 
self,  and  he  adds  the  following  notes,  or  quoiai  to  H: 

First  If  declaration  at  the  time  of  the  purcbaae  treated 
on,  that  there  was  an  agreement  to  extend  agaimt  aU  in- 
cumbrances, not  only  special,  it  could  not  have  been  ad- 
mitted. 

Secondly.  The  affirmative  covenant  is  negative  to  whtf 
is  not  affirmed,  and  all  one  as  if  expressly  declared  Aat 
the  vendor  was  not  to  warrant  but  against  himarlf,  aad 
die  vendee  to  pay,  because  absolute  without  conditiaB. 

Thirdly.  Qfuere^  If  this  may  not  be  made  use  <^  to  a 
general  inconvenience,  if  the  vendee,  having  all  the  writ- 
ings,  and  purchase,  is  weary  of  the  bargain,  or  in  odier 
respects  sets  up  a  tide  to  a  stranger  by  collusion  ? 

Nota.  In  many  cases  it  may  be  easily  done,  &c 

These  remarks  are  unanswerable  ;  and  if  the  dodDoe 
in  this  case  were  kw,  the  consequences  would  be  of  a 
very  serious  nature;  for  what  vendor  would  pemit  ptft 
of  the  purchase  money  to  remain  on  mortgage  of  Aus  ei^ 
tate,  if  he  were  liable  to  lose  it,  supposing  the  estate  to 
be  recovered  by  a  person  against  whose  acts  he  had  not 
covenanted?  Indeed,  this  point  is  so  very  difierendf 
considered  in  practice,  that  where  part  of  the  purchase- 

(0  Anon.  3  Cba.  Ca.  10 ;    and  see  Fonbl.  n.  (^)  to  1  Traa.  Eq. 
361,  2d  edition. 

money 
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money  is  permitted  to  remain  on  mortgage,  al&ough  the 
covenants  from  the  vendor  be  limited,  the  vendee  inva- 
riably enters  into  general  unlimited  covenants,  in  the 
same  manner  as  he  would  have  done  in  the  case  of  an 
independent  mortgage. 

In  a  case  (ni)  where  an  estate  was  sold  before  a  master, 
mider  a  decree,  and  the  purchaser  under  the  usual  order 
had  paid  his  purchase  money  into  the  bank,  but  it  was 
not  to  be  paid  out  without  notice  to  him,  and  he  took 
possession,  and  approved  of  the  title,  and  the  convqrance 
to  him  was  executed  by  all  necessary  parties;  afterwards, 
but  before  the  money  was  paid  out  of  the  bank,  the  tenants 
were  served  with  a  writ  of  right,  at  the  suit  of  an  adverse 
daimant ;  it  was  held,  that  the  money  must  be  applied 
under  the  decree.  The  Court  havii^  given  tibe  purchaser 
possession  of  the  estate  which  he  had  purchased,  and  a 
eonvcyance  under  a  title  which  he  himself  had  previously 
approved,  had  done  all  it  could  for  die  purchaser,  who 
coold  not  afterwards  object  to  the  appUcadon  of  the  pur* 
chase  money. 

4thly.  Although  the  purchase  money  has  been  paid, 
and  the  conveyance  is  executed  by  all  the  parties,  yet  if 
die  defect  do  not  appear  on  the  ftxe  of  the  tide^eeds, 
and  die  vendor  was  aware  of  the  defect,  and  concealed  it 
from  the  purchaser,  or  suppressed  die  instrument  by  Which 
die  incumbrance  was  created,  or  on  die  face  of  which  it 
appeared,  he  is  in  every  such  case  guilty  of  a  fraud  (»), 
and  the  purchaser  may  either  bring  an  action  on  die  case, 
OT  file  his  bill  in  equity  for  relief. 

But,  9iA  Mr«  Buder  remarks,  a  judgment  obtained  after 
the  deadi  of  the  seller,  in  an  action  of  diis  nature,  can 

ifm)  Thomas  v.  Powell,  %  Cox,     NeU.  Chsu  Rep.  118 ;  and  Bree  o, 
3M.  Holbech,  IXmgl.    6M,  2d  edit; 

(ft)  See  Uardiog  v.  Nelthrope,     and  aee  S  Fjreeo.  9f 

only 
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only  charge  his  property  as  a  simple  contract  debt,  and 
will  not,'  therefore,  except  under  very  particulaif  circmn- 
stances,  charge  his  real  assets.  A  bill  in  Chanceiy,  in 
most  cases,  will  be  found  a  better  remedy :  it  will  lead  to 
a  better  discovery  of  the  concealment,  and  the  circum- 
stances  attending  it,  and  may  in  some  cases  enable  the 
Court  to  create  a  trust  in  favour  of  the  injured  pur^ 
chaser  ((>). 

Where  a  bill  is  filed  against  the  vendor,  and  the  Govt 
cannot  satisfy  itself  of  the  fact,  an  issue  will  be  directed  to 
try  whether  the  vendor  did  know  of  the  incumbrance  (p). 

In  a  late  case,  where  the  sellers  knew  of  a  defect  in  Ik6 
title  to  a  part  of  the  estate,  which  was  material  to  the  en* 
joyment  of  the  rest,  and  did  not  disclose  the  hci  to  die 
purchaser,  and  it  could  not  be  collected  from  the  abstnd^ 
the  purchaser,  although  he  was  not  evicted,  was  rdiieved 
against  the  purchase  in  equity.  The  sellers  were  decreed 
to  repay  the  purchase  money,  with  costs,  and  like¥rise  aD 
expenses  which  the  purchaser  had  been  put  to  rebttiTe 
to  the  sale,  together  with  an  allowance  for  any  money  lie 
laid  out  in  repairs  during  the  time  he  was  in  po8se8noD(f). 
This  is  a  case  of  the  first  impression. 

Although  the  vendor  has  fraudulently  concealed  an  in* 
ciimbrance,  yet  the  purchaser  has  no  lien  on  the  puidmse 
money  after  it  is  appropriated  by  the  vendc»r. 

Thus,  in  the  case  of  Cator  v.  Earl  of  Pembrd»(r)» 
Lord  Bolingbroke  was  tenant  for  life  of  a  settled  eilito» 
with  a  power  to  sell  and  lay  out  the  money  ariising  hjwk 
in  other  lands ;  and  in  the  mean  time  to  invest  the  stfoe 


(o)   See  Butler's  n.  (1)  to  Co.  appeal   11  July  ISlSyWitfaanKr- 
Iitt.  3S4,  a.  vation  of  the  queadon  as  to  xcptfOi 

(p)  Harding  v.  Nelthrope,  ubi  MS. 
iup.  (r)  Cator  v.  Earl  of  Penbnke, 

(7)  Edwards  v.  M'Leay,  Coop.  1  Bro.  C.  C.  501;    and  lee  srf 

30S;  affirmed  by  Lord  Eldon  on  consider  12  Ves.jun.  356.577* 

in 
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in  the  hinds.  Lord  Bolingbroke  granted  life-annuities 
oot  of  the  estate,  and  then  he  and  the  trustees  of  the  set- 
tlement sold  the  estate  to  Cator,  who  was  ignorant  of  the 
annuities^  and  Lord  B.  covenanted  that  Cater  should  en- 
joy free  from  incumbrances.  The  purchase  money,  was 
invested  in  the  funds  in  the  names  of  the  trustees,  and 
Lord  Bolingbroke  granted  annuities  to  Boldero  the  banker, 
to  the  extent  of  the  dividends ;  and  the  trustees,  at  the 
request  of  Lord  Bolingbroke,  gave  Boldero  an  irrevocable 
power  of  attorney  to  receive  the  dividends.  Cator  being 
evicted  by  the  grantee  of  the  annuities  charged  on  the 
estate,  filed  his  bill,  insisting  that  he  had  a  lien  on  the 
purchase  money  invested  in  the  funds,  and  was  entitled 
to  the  dividends  in  exclusion  of  Boldero.  The  cause  was 
first  heard  before  the  Lords  Commissioners  Loughbo- 
rough, Ashhurst  and  Hotham,  who  thought  that  Cator  had 
a  Uen  on  the  dividends,  but  that  Boldero  had  a  preferable 
equity,  and  therefore  dismissed  the  bill.  The  cause  was 
leheard  before  Lord  Thurlow  (^),  who  affirmed  the  de- 
cree, and  was  moreover  of  opinion,  that  Cator  could  not 
follow  the  money  when  deposited  with  the  trustees,  but 
that  having  taken  a  covenant  for  quiet  enjoyment  and 
a  good  title,  his  remedy  was  that  way. 

Where  a  purchaser  pays  part  of  the  purchase  money 
generally  to  a  creditor  of  the  vendor,  by  judgment,  or 
odier  security  affecting  the  land,  and  also  by  bond,  or 
other  security,  which  does  not  affect  the  land,  it  will  be 
considered  as  a  payment  in  satisfaction  of  the  judgment, 
or  other  incumbrance  which  charges  the  estate  (t). 

It  may  here  be  observed,  that  if  a  seller  is  bound  to 

(«)  3  Bro.  C.  C.  3S3.  S4 ;  Peters  v.  Anderwm,  5  Tsunt. 

(0  Brett  V.  Marsh,  1  Vern.  46S.     506. 
See  Ha3rward  v.  Lomax,  1  Vein. 

relieve 


478 


OF   RELIEF   IN   RB8PECT   OF    INCUMBRANCES. 


relieve  the  estate  sold  from  incumbrances,  and  the  pur- 
chaser hnys  them  up,  he  ought  not  to  charge  more  than 
he  paid,  as  that  is  the  amount  of  the  damage  which  he 
sustains  by  the  breach  of  the  covenant  to  pay  off  die 
incumbrances  (u). 

(tf)  2  Dow,  396. 
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CHAPTER   X. 


OF    INTEREST    AND    COSTS. 


SECTION  I. 


Of  Interest. 


f*  JSQUITY  considers  that  which  is  agreed  to  be  done, 
IS  actually  performed ;  and  a  purchaser  is  therefore  en- 
ifled  to  the  profits  of  the  estate  from  the  time  fixed  upon 
or  completing  the  contract,  whether  he  does  or  does  not 
ake  .possession  of  the  estate  {a) :  and  as,  from  that  time, 
he  money  belongs  to  the  vendor,  the  purchaser  will  be 
impelled  to  pay  interest  for  it,  if  it  be  not  paid  at  the 

The  same  rule  applies  to  a  sale  of  a  reversion — interest 
OODSt  be  paid  from  the  time  fixed  upon  for  payment  of  the 
mrcliase  money,  because  the  wearing  of  the  lives  is  equi- 
^ent  to  taking  the  profits  (c). 

This  is  so  plain  a  rule,  that  no  disputes  could  ever  arise 
m  it,  if  the  purchase  money  were  not  frequently  lying 
Lead ;  in  which  case  it  becomes  a  question,  whether  the 
MS  of  interest  shall  fall  on  the  vendor  or  purchaser. 

(^  See  6  Ves.  jun.  143.  352.  (c)  Davy  v.  Barber,  2  Atk.490; 

<5)  See   Sir  James  Lowther  t;.  and  see  Owen  v.  Davies>  1  Ves.  82 ; 

^  Countess  Dowager  of  Ando-  3  Atk.  637 ;  "^^dt  post  as  to  the  sale 

^,    1  Bro.  C.  C.  306  ;  and  see  of  a  reversion  before  a  Master. 
Ves.  jun.  352. 

If 
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If  the  delay  in  completing  the  contract  be  attributable 
to  the  purchaser,  he  will  be  obliged  to  pay  interest  on 
the  purchase  money  from  the  time  the  contract  ought  to 
have  been  carried  into  effect,  although  the  porchasa 
money  has  been  lying  ready,  and  without  interest  being 
made  of  it  (rf). 

But  if  the  delay  be  occasioned  by  the  default  of  the 
vendor,  and  the  purchase  money  has  lain  dead,  &e  par- 
chaser  will  not  be  obliged  to  pay  interest  (e).     The  pm^ 
chaser  must,  however,  in  general  give  notice  to  the  vendor 
that  the  money  is  lying  dead  (/) ;  for  otherwise  there  is 
no  equality :  the  one  knows  the  estate  is  producing  inte- 
rest, the  other  does  not  know  that  the  money  does  not 
produce  interest  (g).     Wherever,  therefore,  a  purchMer 
is  delayed  as  to  the  title,  and  means  to  insist  upon  Hoi, 
he  ought  to  apprise  the  other  party  that  he  is  midung  no 
interest     But  even  if  a  purchaser  gave  such  notice,  jet 
if  it  appears  that  the  money  was  not  actually  and  iad 
Jide  appropriated  for  die  purchase,  or  that  the  purchiNr 
derived  the  least  advantage  from  it,  or  in  any  manner 
made  use  of  it,  the  Court  would  compel  him  to  pay  interaL 

If  no  time  be  limited  for  performance  of  the  agreement 
and  the  purchaser  be  let  into  possession  of  the  eslatei  he 
must  pay  interest  on  the  purchase  money  from  that  tinie(i). 

It  cannot,  however,  be  laid  down  as  a  general  rule, 
that  a  purchaser  of  estates  under  a  private  agreement 
shaHi  from  the  time  of  taking  possession,  pay  interest  At 
any  rate,  although  the  conveyance  be  executed,  yet  he 
shall  not  pay  interest  but  from  the  time  of  taking 


(cf)  Calcraft  r.  Roebuck,  1  Ves.  IS  Ve8.jun.561. 

jun.  ^1.  {g)  Pbwd  o.   Martyr,   S  T« 

(e)  Howland  r.  Morris,  1  Cox,  Jun.  140.     See  Comer  v.  WaDdi^f 

50.  po9t. 

(/)  Calcraft   f.   Roebuck,  M  (ht)  See  ex   parte  Maiinsig»  ^ 

sup. ;  and  see  Roberts  v,  Massey,  P.  Wms.  410. 
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ftfevented  from  so  doing  by  the  vendor  (i).  But 
be  a  strong  case,  and  clearly  made  out,  in  which 
t  not  pay  interest  where  he  has  received  the  rents 
ifits  (k). 

ij  in  Comer  v.  Walkley  (Q,  the  purchaser  had  been 
ession  of  the  estate  about  twenty-two  years,  with- 
f  conveyance  having  been  executed ;  and  he  had 
d  the  purchase  money.  The  delay  was  not  attri- 
iio  him,  and  he  stated  that  his  money  had  been 
Muly  from  the  time  of  the  contract,  without  interest 
nde  by  it,  as  he  was  in  daily  expectation  of  being 
qxm  for  payment  of  it ;  and  therefore  he  insisted 

ought  not  to  be  compelled  to  pay  interest.  Lord 
Wf  however,  decreed,  that  he  should  pay  interest 
per  cent  from  the  time  he  entered  into  possession 
one  he  paid  the  purchase  money  into  the  Bank  by 
ler  of  the  Court. 

is  a  very  late  case,  where  a  particular  day  was  ap- 
t  by  the  agreement  for  payment  of  the  money,  and 
tkaser  was  to  have  a  conveyance  on  payment  of  it; 
dhaser  entered  before  the  conveyance  was  executed ; 
ker  a  delay  of  several  years,  during  which  he  had 
d^ihe  rents,  being  called  upon  to  pay  the  purchase 
.with  interest y  he  resisted  the  demand  of  interest ; 
ttiswer  to  a  bill  filed  against  him,  it  was  insisted, 
tmt  was -not  payable,  as  the  money  was  to  be  paid 
Bvcnt  depending  upon  an  act  to  be  done  by  the 

(namely,  the  execution  of  the  conveyance)  form-* 
oiidition  precedent  to  the  pajrment  of  the  purchase 

'■  But  the  late  Master  of  the  Rolls,  after  observing 
e  purchaser  did  not  allege  that  any  circumstances 

T  Lord  Hardwicke,  in  (/)  Reg.  Lib.  A.  1784,  fo.625; 
.BlouDt,  3  Atk.  636.  Smith   v.  Skelton,    Reg.  Lib.  B. 

9  8  Ves.  jun.  14S,  149.  1790,  fol.  807. 

1  I  had 
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had  occurred  entitling  him  to  relinquish  die  c<MKtract,  sttdi 
that  the  act  of  taking  possession  was  an  implied  agre^ 
ment  to  pay  interest ;  for  so  absurd  an  agreement  as  thM 
the  purchaser  was  to  receive  the  rents  and  profits  to  whidk 
he  had  no  legal  title,  and  the  vendor  was  not  to  have  in- 
terest, as  he  had  no  legal  title  to  the  money,  could  wvor 
be  implied  (;«). 

If  it  be  agreed  that  the  purchaser  shall  take  posaewm 
of  the  estate,  and  pay  interest  on  the  purchase  waOBj 
from  that  time,  and  it  afterwards  appear  that  a  loi^  tisM 
must  elapse  before  a  title  can  be  made,  the  poichager  wiH 
be  entitled  to  rescind  the  agreement. 

But  if  the  purchaser  acquiesce  in  the  delay  mitil. As 
contract  is  nearly  carried  into  execution,  he  caoBOi  tktt 
appropriate  the  purchase  money ;  and,  by  giving  notke  tf 
that  circumstance  to  the  vendor,  discharge  IvHiBcIf  fim 
the  payment  of  interest. 

Thus,  in  Dickenson  v.  Heron  (#i),  after  the  executiMof 
a  contract  for  purchase  of  an  estate,  it  appeared  diit  ■ 
act  of  parliament  was  necessary  to  perfect  the  tille^  wi 
that  some  time  must  elapse  before  a  title  could  be  mdb; 
and  it  was  therefore  agreed  that  the  purchaser  should  tab 
possession  of  the  estate,  and  pay  interest  on  the  pnrakHB 
moBey.  Great  delays  having  arisen^  and  the 
thinking  exchequer  bills,  in  which  the  purohi 
was  invested,  not  safe,  he  sold  them,  and  gave 
the  vendor  that  the  money  was  Ijfing  ready,  $aA 
interest  being  made  of  it  After  the  purcbase 
pleted,  and  the  money  paid,  the  vendor  filad.aji 
serting  his  right  to  interest  until  the  execution  of  te 
conveyance. 

The  cause  was  heard  before  the  late  Master  of  Ae 

(m)  Fludjer  v.  Cooker,  12  Ves.         (n)  Rolls,  16th  Mareh  lS04^1fiL 
jun.  25.  See  Fladjer  r.  Cocker,  n^M. 

Rolls, 
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itoUs,  who  pronounced  the  following  judgment : — "  An 
igreement  of  this  nature  is  totally  independent  of  the  in- 
erest  made  by  the  money.  When  a  purchaser  is  let  into 
lossessiouy  the  vendor  need  not  mind  what  is  done  with 
he  purchase  money,  because  the  purchaser  agrees  to  pay 
Dterert  for  the  money.  And  such  an  agreement  can 
^nly  be  affected  by  great  delay,  because  the  purchaser  is 
kA  to  be  kept  for  ever  bound  by  a  disadvantageous  bar- 
pw ;  for  the  interest  might  be  better  than  the  rents ;  in 
iUck  case,  if  the  purchaser  was  to  be  bound,  notwith- 
tMirKng  an  unreasonable  delay,  the  vendor  would  not 
tiiid  liow  long  he  delayed  making  a  title.  If  the  objec- 
had  been  taken  at  a  different  time,  it  would  have 

better.  He  should  have  made  the  objection  when 
le  knew  that  an  act  of  parliament  was  necessary,  as  he 
rtH  hM  before  in  possession  of  that  fact.  But  he  waved 
kit  dtlay^  and  he  consents  to  continue  to  pay  interest, 
Old  wiitaii  a  letter  which  clearly  implies  that;  or  he 
light  have  waved  the  agreement.  Afterwards  he  thinks 
te  is  entitled  to  say,  that  he  will  not  pay  interest.  The 
[RMnid  w^  totally  distinct  He  had  laid  out  his  money 
a^esKehequer  bills,  and  then,  upon  a  supposition  that  they 

not  safe,  he  sold  out,  and  then  gave  notice  that  he 

not  pay  interest.  He  ought  certainly  to  have  given 
before  he  sold  out ;  and  to  have  given  the  vendor 
whether  he  would  choose  them  to  remain  at 
tmkf  or  would  wave  his  interest  This  ground  was, 
,  nothing  to  the  vendor,  as  he  had  nothing  to  do 
idi  the  interest.    The  only  ground  upon  which  he  could 

waved  the  agreement,  was  the  delay  in  the  first  in- 
The  defendant  mistook  his  case ;  he  might  have 

at  an  earlier  period,  and  insisted  not  to  pay  interest ; 
Mr  a  court  would  not  have  held  him  to  an  indefinite  pe- 
ed-.     Besides,  the  notice  was  not  given  until  a  long 

112  delay 
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delay  could  not  take  place."  And  the  Master  of  the  Rolfa 
for  these  reasons,  decreed  the  purchaser  to  pay  interest; 
but,  as  he  bound  himself  by  his  long  acquiescence,  his 
Honor  would  not  give  costs,  and  interest  was  only  given 
up  to  the  time  the  conveyance  was  delivered  to  the  ven- 
dor's attorney  for  execution,  although  it  was  not  executed 
until  three  months  afterwards. 

In  the  case  of  timber  on  an  estate  to  be  taken  at  a  valu- 
ation, interest  on  the  purchase  money  will  only  commence 
from  the  valuation,  although  the  interest  on  the  purchase 
money  for  the  estate  itself  may  be  carried  a  great  way 
back,  because  surveyors  always  value  timber  according  to 
its  present  state ;  and  the  augmented  value  of  the  timber 
by  growth,  is  an  equivalent  for  the  interest  from  the  time 
of  the  contract  to  the  making  of  the  valuation  (o). 

Upon  the  sale  of  an  estate  in  possession,  under  tbe 
order  of  a  court  of  equity,  the  rule  is,  that  the  purchtaer 
is  entitled  to  the  possession  or  rents  from  the  quarter-dqr 
preceding  his  purchase,  paying  his  money  before  the  fol- 
lowing one  (/)). 

Where  a  reversion  is  sold  under  the  order  of  a  court  of 
equity,  it  seems  that  interest  must  be  paid  from  the  toy 
day  upon  which  the  purchaser  could  have  confirmed  die 
report  of  his  being  the  best  bidder ;  because,  firom  Alt 
time,  the  purchaser  is  sure  of  his  title  and  of  lus  par 
chase ;  the  estate  is  bound,  and  the  party  who  is  to  convey 
becomes  but  a  trustee  for  the  purchaser,  who  ought  to  have 
his  money  ready  (q).     And  the  same  rule  applies  to  en 

(o)  Waldron     v.  Forester,  £x-  Wms.  412 ;  Child  v.  Lofd  Abnf- 

cheq.  June  30,  1807,  MS.     Vide  don,    1  Ves.  jun.  94;    Twigg  f. 

infra.  Fifield,  13  Ves.  jun.  517;  bat  •« 

{p)  Supray  p.  52.      See  Mack-  Davy   r.    Barber,    ^   Atk.   489; 

pell  V.  Hunt,  2  Mad.  34,  n.  Blount    r.    Blount,    3  Atk.  Wi 

(</)    Ex  parte  Manning,     2  P.  Growrock  r.  Smith,  3  Anstr.  8J7 

annuitjTy 
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annuity,  from  which  time  only  the  purchaser  is  entitled 
to  receive  the  annuity  (r). 

Formerly  the  practice  seems  to  have  been,  where  estates 
for  life  dropped  in  between  a  person  being  reported  the 
best  purchaser,  before  a  Master,  and  his  taking  possession, 
to  direct  the  purchaser  to  make  some  compensation  in 
consideration  of  the  estate  being  bettered,  or  otherwise  to 
go  before  a  Master  again,  and  the  estate  to  be  put  up  for 
a  new  bidding  (^),  but  the  rule  is  now  settled  as  above 
stated,  and  the  purchaser,  from  the  time  the  report  is  or 
nu^ht  be  confirmed,  is  entitled  to  any  benefit  by  the  drop- 
ping of  lives  or  the  like. 

I^  subsequently  to  a  written  contract,  an  agreement  be 
made,  that  the  purchaser  shall  pay  interest  on  the  pur- 
chase money  from  a  particular  time,  and  the  agreement  is 
reduced  into  writing,  but  signed  by  the  vendor  only  ;  yet, 
if  ^  contract  has  been .  in  part  performed,  the  purchaser 
will  be  bound  by  the  subsequent  agreement  (f). 

Where  a  leasehold  estate  is  sold,  and  possession  is  not 
delivered  to  the  purchaser,  if  any  delay  occurs,  as  it  would 
not  be  just  to  make  the  purchaser  pay  the  whole  purchase 
money,  after  part  of  the  term  is  elapsed,  without  his  having 
derived  any  benefit  frokh  the  estate,  the  Court  will  compel 
iiie  vendor  to  pay  a  regit  in  respect  of  his  occupation  of 
tfie  estate :  and  the  purchaser  to  pay  interest  on  the  pur- 
ehase  money  during  the  delay  (u). 

,  If  a  tenant  for  years,  at  a  rent,  with  an  option  to  pur- 
jfihase  the  fee,  declared  his  option,  he  is  entitled  to  retain 
the  rent  from  that  time,  and  in  lieu  of  it  must  be  charged 
with  interest  upon  his  purchase  money  Qv). 

.  (r)  Twigg  V.  Fifield,  13  Ves,  (f)  Owen  v.  Davies,  1  Ves.  S2. 
jm*  S17'  (u)  Dyer  r.  Hargrave,  10  Ves. 

(<)    Blount  V.  Blount,    3  Atk.     jun«  505. 
030^    See  Davy  V.  Barber,  2  Atk.         (x).Townley    r\    BedwcU,    14 
480.  Ves.  591. 
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And  where  a  purchaser  has  not  been  in  possession  of 
the  estate  and  the  seller  receives  interest,  he  will  be  com-^ 
pelled  to  pay  not  only  the  rent  which  he  has  receiTcd,  but 
that  which  without  his  wilful  default  he  might  haTe 
received  (y). 

In  a  late  case  where  the  contract  had  been  ddiayed  up- 
wards of  fifteen  years,  by  the  default  of  the  seller,  who 
had  received  one-third  of  the  purchase  money,  and  also 
all  the  rents  of  the  estate,  the  present  Master  of  tiie  Rdb 
compelled  the  seller  to  account  not  only  for  the  renfs^  hot 
for  interest  at  four  per  cent,  upon  one-third  of  them  ff). 

The  purchaser  never  pays  interest  on  the  deposit,  al- 
though by  his  default  the  seller  may  have  been  prcrented 
from  receiving  it  from  the  auctioneer  {a). 


It  frequently  happens,  that  part  of  the  purchaie  wauej 
is  left  in  the  hands  of  the  purchaser,  for  the  purpose  of 
paying  off  incumbrances  at  some  distant  period ;  vd,  in 
that  case,  the  purchaser  must  pay  interest  for  it  to  the 
vendor  (A). 

In  Comer  v.  Walkley  (c),  it  appeared,  that  a  mm  wn 
left  in  the  purchaser  s  hands,  at  interest,  as  an  indami^ 
against  an  incumbrance.  The  purchaser  afterwaidspaid 
part  of  the  sum  to  the  vendor ;  notwithstanding  wUd^  At 
purchaser  and  his  devisees  continued  to  pay  intent  m 
the  whole  for  many  years.  A  bill  was  at  lengA  fled  to 
compel  pa3mient  of  the  residue  of  the  sum  deposited ;  »d 

(y)  A  eland  r.  Gaisford,  2  Men  28 ;  Wilde  v.  Fort,   ^TvoL  334. 

28;  Wilfon  v.  Clapham,  MS.;  1  (a)  Bridges  t?.  Robinson,  3Mer. 

Jac.  and  Walk.  36.  S.  C.  694. 

(z)    Barton  r.  Todd,  Todd    v.  (b)  Hughes  v.  Kearney,  1 M*' 

Gee,    31  Mar.  1818,     MS.   Ap-  and  Lef.  139. 

pendix,    No.  20.      See    Lacon  r.  ic)  R«g.  Lib.  A.  IT%4,  fo.**' 
Merlins,    3  Atk.  1  ;    12  Vcs.  jun. 

the 


OT   INTEREST^  407 

ibe  nistftke  being  admitted,  the  Master  was  directed  to 
take  aBnaal  rests  of  the  over-pajrments,  and  to  compute 
interest  thereon  at  five  per  cent,  and  the  amount  of  the 
cyver*-payment  and  interest  to  be  deducted  from  the  sum 
which  would  be  found  due  from  the  purchaser. 

Where  a  purchaser  is  entided  to  recover  at  law  a  deposit 
paid  by  him  to  the  vendor,  he  can  also  recover  interest 
on  it  from  the  time  it  was  paid,  without  an  express 
igreement 

But  where  he  proceeds  against  the  auctioneer  to  whom 
die  de|>08it  was  paid,  he  cannot  recover  interest  unless 
under  particular  circumstances  ;  e.  g.  if,  when  the  tide  is 
luide  out,  the  auctioneer  was  called  upon  to  pay  it  over, 
end  refused,  he  might  be  liable  from  that  time,  or  perhaps 
if  he  actually  made  interest  of  the  deposit  (d).  An  auc^ 
tioneer  ought  not  to  be  liable  generally  to  interest :  for 
m  aUotioneer  is  bound  to  keep  a  deposit  till  the  execution 
of  the  contract,  as  a  banker  or  depositary  of  it :  f6r  which 
TeMOBi  it  seems  doubtful  whether,  if  he  actually  made  in- 
terest of  it,  he  ought  to  be  compelled  to  pay  interest  (e). 

If  interest  be  recovered  against  an  auctioneer,  and  he 
faimself  be  not  in  fault,  he  may  recover  it  from  the 
vendor  (/). 

And  where  the  purchaser  recovers  the  deposit  only 
flom  the  auctioneer,  he  may,  in  an  action  against  the 
teller,  recover  interest  on  it,  and  the  expenses  of  investi- 
gating the  title,  under  an  averment  of  special  damage  {g). 

{d)  Farquhar  v,  Farley,  7  Taunt.  Appeals  in    Prize  Cause,  5  East, 

5D2  ;  Lee  v.  ^lunn,  S  Taunt.  45.  22. 

(c)  See  Lord  Salisbury  r.  Wil-  (/)  See  Spurrier  r.  Elderton,  5 

keuaon,    8  Ves.  jun.  48;    and  3  £sp,  Ca.  1.      As  to  interest  where 

iftro.  C.  C.  44;    14  Ves.  juo.  509,  the  action  is  for  money  had  and 

cited.     See  also  Browne  v.  South-  received,  vide  sup,  p,  214. 

house,  3  Bro.  C.  C.  107;  sedTide  (g)  Farquhar  r.  Farley,  7  Taunt. 

Willis    r.    the  Commissioners    of  S9Q. 
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If  a  vendor  cannot  make  a  good  titles  and  the  purchaser's 
moniey  has  been  lying  ready,  without  interest  being  made 
by  it,  the  vendor  must  pay  interest  to  the  purchaser  (A). . 

Thus  the  law  seemed  to  stand  upon  the  decided  cases^ 
and  the  practice  appeared  to  be  conformable  to  it    But 
in  consequence  of  some  general  rules  as  to  interest,  which 
were  laid  down  by  Lord  Ellenborough,  in  some  late  cases 
at  msi  prius,  it  was  thought,  by  some,  that  interest  conU 
not  be  recovered  in  many  cases  in  which  it  had  fonneify 
been  obtained  (i).     These  rules,  however,  were  not  in- 
tended to  embrace  every  possible  case ;  for  it  was  BOt  de^ 
nied  that  interest  may  be  recovered  upon  an  inqdiei  con* 
tract  for  payment  of  it  (j) ;  and,  accordingly,  in  a  late 
case  before  Lord  Ellenborough  at  nisi  prius,  where  the 
title  was  bad,  and  the  purchaser,  in  his  action  for  recovciy 
of  the  deposit,  declared  specially,  and  alleged  by  way 
of  special  damage,  that  by  reason  of  a  good  title  not  b^i^ 
made,  he  had  lost  and  been  deprived  of  the  use  of  dia 
money  which  he  had  deposited,  according  to  the  cosuS^ 
tions  of  sale.   Lord  Ellenborough  said,  that  tfa^  liad 
lately  held  that  interest  was  not  recoverable  on  mootj  lent 
without  some  evidence  of  a  contract  for  that  purpose; 
but  he  thought  that  the  plaintiff,  in  the  case  before  him^ 
ought  to  be  allowed  interest,  as  special  damage  fiom  die 
day  when  the  purchase  ought  to  have  been  eompteted 
He  averred  in  his  declaration,  that  by  the  defendant'i 
breach  of  contract  he  had  since  lost  the  use  of  his  monej, 
and  he  had  proved  that  averment.     There  seemed  to  be 
no  reason,  therefore,  why  this  loss  should  not  be  ccMft- 
pensated  to  him  by  the  allowance  of  interest  on  his  de- 

(h)   Fleureau    v.  Thornhill,    2  50.  124;   De  Bcrnales  v.  lUkr, 

Black.  107S.  2  Camp.  Ca.  426. 

(0  De  Havilland  r.  Bowerbank  ;         (J)  Calton  v.  Bragg,   15  Entr 

Crockford  r.  Winter,    1  Canip.  Ca.  213. 
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posit/and  the  purchaser  had  a  verdict  accordingly  (/:). 
Mansfield^  C.  J.  however,  lately  ruled  otherwise  at  nisi 
prius  (I) ;  but  Lord  Ellenborough's  decision  agrees  with 
the  general  practice  of  the  profession,  and  has  been  since 
f(dlowed  by  the  Court  of  Common  iPleas  (m). 

Where  the  biddings  before  a  Master  are  opened,  the 
purchaser  will  be  allowed  interest  at  the  rate  of  4  per 
cent,  per  annum,  on  such  part  of  the  purchase  monies  as 
the  Master  shall  find  to  have  lain  dead  (n). 
,  Where  a  purchase  by  a  trustee  is  set  aside,  and  the 
estate  restored  to  the  cestui  que  trusty  the  purchaser  is 
aUowed  interest  on  the  money  paid  by  him,  and  is  com- 
pdled  to  pay  a  rent  for  the  estate  during  his  enjoyment 
ofit(o). 

But  where  a  sale  is  annulled  on  accoxmt  of  notice  in  the 
purchaser,  of  a  prior  claim,  and  he  is  decreed  to  account 
for  the  rents,  it  seems  that  he  shall  not  be  charged  with 
interest  on  the  rents  (p). 

An  agreement,  that  if  the  purchase  money  be  not  paid 
at  the  time  stipulated,  the  purchaser  shall  pay  a  rent  for 
the  estate,  exceeding  the  legal  interest  of  the  money,  is 
not  usurious  (^). 

II.  Where  interest  is  recovered  at  law,  it  is  always  at 

the  rate  of  5  per  cent,  but  in  equity  the  rate  of  interest 

allowed  is  4  per  cent.  (r). 

In 

{k)  De  Bernales    v.   Wood,    3  (0)  InfrOf  ch.  14. 

CuDp.Csu25S.  (p)  Macartney  v.   Blackwood, 

(f)   Wilde    f.    Fort,    4  Taunt.  Irish  Term  Rep.  602. 

334.     See  Maberley  r.  Robins,  1  (q)  Spurrier  v.  Mayoes,  1  Vet. 

Itfareh.  258  ;  5  Taunt  6i5.  jun.  527 ;  4  Bro.  C.  C.  28. 

(j»)  Farquhar;?.  Farley,  7  Taunt.  (r)  Calcraft  v.  Roebuck,  1  Ves. 

jun.  221 ;    Child  v.  Lord  Abing« 


(ji)  This  was  directed  on  open-  don,  1  Ves.  jun.  94 ;  Comet  o. 
ingthebiddingsfor  General  Birch  6  Walkley,  Reg.  Lib.  A.  1/84,  fo. 
estate,  MS.  625;    PoUexfen    r.  Moore^  Reg. 
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In  Blount  v.  Blount  («),  Lord  Hardwicke  «aid,  dM 
Ck>urt  would  give  such  interest  as  was  agreeable  to  die 
nature  of  the  land  purchased  ;  but  this  seems  never  to  be 
taken  into  consideration,  nor  indeed  ought  it  to  be ;  in- 
terest being  given  not  so  much  on  account  of  tiie  profits 
of  the  estate,  as  the  unjust  detention  of  the  purchase 
money. 

In  Dickenson  v.  Heron  (/),  at  the  time  the  porchaMr 
took  possession  of  the  estate,  it  was  agreed  he  should  pay 
mterest  on  the  purchase  money,  but  no  rate  was  fixed« 
The  purchase  money,  however,  then  produced  5  per  cent.^^ 
and  it  was  understood  between  the  parties  that  interest 
wais  to  be  paid  at  that  rate ;  and  although  this  under-^^.^ 
standing  did  not  appear  by  any  note  or  writing,  Htut  piyf*v 
chaser  was  decreed  to  pay  interest  at  $  per  cent. 

And  in  a  late  case  in  the  Court  of  Exchequer,  it  ap. 
peared  that  one  tenant  in  common  had  sold  his  shaie  a/* 
the  estate,  and  of  the  timber,  to  the  other,  who  was  kf 
into  possession,  but  no  stipulation  was  made  as  to  interat 
The  purchase  money  was  not  paid.    A  bill  was  filed  if 
Ae  vendor  for  a  specific  performance,  and  a  motioD  ns 
made  that  the  purchase  money  might  be  paid  into  GoifW 
or  a  receiver  appointed  of  the  estate  sold.     And  it  wis 
accordingly  referred  to  the  Master  to  appoint  a  recetter, 
who  was  directed  to  pay  to  the  vendor,  out  of  the  nsiMm 
^^  interest  after  the  rate  of  5  per  centum  per  anmsm^  upoa  A^ 
amount  of  the  purchase  money,  and  the  value  of  thetimbtf' 
on  the  estate  (t^)."  This  cause  afterwards  came  to  aheaiii^ 

lib.  B.  1745,  fo.  283,  at  the  bot-  Gaiaford,  t  Mad  28;  Brad^w  ^- 

torn;    Smith  r.  Hibbard,  Chanc.  Midgeley,V.C.  ldNov.l8l7,MS- 

11  July  1789 ;  McQueen  v.  Farqu-  (s)  3  Atk.  036. 

harp  Lib.  Reg.  B.  1804,  fbl.  1095  ;  (f)  Supra,  p.  482. 

Browne  v.  Fenton,  Rolls,  June  23,  («)  Waldron  t».    Forester,  C^' 

1807,  MS.  and  see  Lord  Rosslyn's  checj.  4th  May  1804,  MS. ;  OmM- 

jadgment  in   IJoyd  v.  Collet,    4  karth  v.  Lord  Lowtber,   It  V«* 

Vet.  jun.    eoQy    II.;    Acland    v.  jun.  107;  and  sea  i^.  503. 

when 
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when  ft  specific  performance  was  decreed^andtfae  purdmser 
was  decreed  to  pay  interest  A  question  then  arose  as  to  (he 
quantum,  and  it  was  decreed,  that  the  purchaser  should 
pay  5  per  cait.  although  it  was  insisted  that  5  per  cent. 
was- never  giTen,  particularly  when  not  prayed  by  tiie  bill. 
Lord  C«  B.  Macdonald  said,  that  as  to  the  quantum,  he 
conceived  that  nothing  less  than  5  per  cent,  would  be  a 
compensation  to  the  vendor,  and  that,  indeed,  they  had 
in  many  cases,  lately  given  5  per  cent,  interest,  and  the 
reason  of  it  was  too  well  foimded  to  need  any  discussion : 
mp^von  would  always  find  it  to  be  his  interest  to -delay 
the  completion  of  his  purchase,  when  he  knows  ilMft  he  H 
mAj  to  pay  4  per  cent,  and  can  make  five  or  six  of  his 
Money.  Mr.  Baron  Thompson  concurred.  Mr.  Baroti 
Graham  wished  there  had  been  a  general  rule,  but  the 
courts  had  been  in  the  habit  of  giving  5  per  cent,  where 
tiiere  was  delay.  The  reasoiM  formerly  given  had  now 
w>  ground.  The  4  per  cent,  when  established,  was  ^t 
current  interest,  but  now,  it  was  holding  out  en  induce* 
ment  to  persons  to  delay  the  completion  of  contracts,  as  it 
was  notorious  that  money  could  not  be  obtained  for  even 
fiv^  Besides,  here  the  Court  had  forejudged  the  qnes- 
lion  in  making  the  former  order,  although  that  was  with* 
o«t  prejudice.  Mr.  Baron  Wood  concurred,  and  the 
Goort  carried  back  the  interest  to  Lady-day  1  Soo^  wImo  it 
teems  diey  thought,  upon  the  construction  of  the  several 
agreements  and  letters  which  had  passed,  that  the  contract 
ought  to  have  been  completed  (v). 

In  a  very  recent  case  5  per  cent,  was  decreed  to  be 
paid,  although  the  conditions  of  sale  were  silent  as  to  in- 
terest The  purchaser  was  held  to  have  accepted  the 
title  by  taking  possession ;  and  the  Court  said,  that  they 

(v)  Exchtq.  dOth  Junt  1S07»  MS. 

thought 
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thought  where  a  purchaser  withheld  the  money  from  the 
seller,  he  ought  to  pay  such  interest  as  the  seller  might 
have  made  of  the  money  had  it  been  paid  to  him,  and 
that  this  had  frequently  been  done  by  Lord  Alvanley  (ir). 

However,  this  is  not  the  rule  of  the  Court  of  Chancery. 
And,  in  a  case  where  the  conditions  of  sale  stipulated 
that  the  purchaser  should  be  allowed  5  per  cent,  on  die 
deposit  if  a  title  could  not  be  made,  but  did  not  contain 
any  other  stipulation  as  to  interest ;  after  a  decree  in  a  bill 
by  the  seller  for  a  specific  performance,  upon  a  motion  to 
vaiy  the  minutes,  by  making  the  interest  payable. on  the 
purchase  money  5  per  cent,  the  Vice^'Chancellor  was  of  opi- 
nion that  the  general  rule  must  prevail,  and  Aat  the 
minutes  of  the  decree  were  correct,  confining  the  inteiest 
to  4*per  cent,  and  gave  the  purchaser  his  costs  of  opposmg 
the  motion  (j*). 

The  same  rate  of  interest  seems  payable,  whethtf  Ae 
estate  be  sold  by  private  agreement,  or  by  a  master  under 
a  decree  of  a  court  of  equity. 


As  connected  with  interest,  we  may  here  observe,  Aat 
if  the  completion  of  a  purchase  has  been  delayed  by  Ae 
state  of  the  titie,  the  Court  will  compel  the  seller  to  make 
an  allowance  for  any  deterioration  which  the  lands,  hedges 
and  fences  have  suffered  by  unhusbandman4ike  oondoct 
and  mismanagement  since  the  date  of  the  contract  (jf).  : 

,   (w)  Bumell  v.  Brown,  Lord  C.  («)  Thorp  v.  Freer,  H.T.1«». 

Baron  sitting  for  the   Master  of  MS. 

the  Rolls,  7  Feb.  1820,  MS. ;    1  (y)  Foster  v.  Deacon,  3  Ml 

Jac  and  Walk.  168.  394,  and  several  cases  not  r^orted. 
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SECTION  II. 

Of  Costs. 


At  law,  the  costs  abide  the  event  of  the  action  by  the 
render  or  purchaser.  In  equity,  also,  the  person  who 
Uk  in  the  suit  must  primd  facie  be  deemed  liable  to  the 
90fts.  But  still,  although  this  is  the  general  rule,  yet 
MMts  in  equity  rest  entirely  in  the  breast  of  the  Court,  for 
llie  frimA  facie  claim  to  costs  may  be  rebutted  by  the  par- 
liciilar  circumstances  of  the  case ;  and  it  b  for  the  Court 
ao  decide  whether  those  circumstances  are,  or  are  not,  suf- 
icient  to  rebut  the  claim  {z). 

If  a  purchaser  file  a  bill  for  a  specific  performance} 
idiich  is  dismissed  because  the  defendant,  the  seller,  can- 
lot  make  a  title ;  yet  the  bill  may  be  dismissed  with  costs 
igainst  the  defendant  (a). 

If  the  vendor  file  a  bill  for  a  specific  performance,  which 
e  dismissed  because  he  cannot  make  a  title,  and  the  estate 
irat  misrepresented  in  the  particulars,  although  without 
rand,  he  must  pay  the  costs  {b).  If  the  estate  was  nusre-^ 
presented,  and  the  auctioneer  verbally  agreed  to  allow  a 
leduction  if  any  misrepresentation  should  appear,  the 
teller's  bill  would  be  dismissed,  with  costs,  if  he.  sought  to 
Mnpel  the  purchaser  to  take  the  estate  without  any  al- 
owance,  because  that  would  be  a  fraud.  But  if  the  pur- 
diaser  do  not  resort  to  the  defence  set  up  by  his  answer, 

(«)  Vancouver  v.  Bliss,  11  Ves.  College  «.  Carey,  3  Bro.  C.  C.  390 ; 

bh.  458.     See  Scorbrough  v.  Bur-  Lewis  v.  Loxham,  3  Mer.  429. 

on,  Barnard.  Cha.  Ca.  255.  {b)  Vancouver  v.  Bliss,  ubi  Mup. 

(a)    See  and  consider    Bennet 

until 
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until  after  the  institution  of  the  suit,  that  is  a  ground  not 
to  give  costs  (c). 

Where  there  is  no  misrepresentation,  and  the  questioD 
turn  upon  a  point  of  law,  upon  which  the  opinion  of  the 
Court  might  fairly  be  taken,  although  the  bill  be  dismiwed 
against  the  vendor,  yet  it  will  be  without  costs  (d).  If  i 
purchaser  is  entitled  to  coats,  it  is  immaterial  tfaatftt 
seller  was  only  a  trustee  for  sale  (e). 

But  where  the  bill  is  dismissed  against  die  poidiaHr 
with  costs,  yet  he  will  not  be  allowed  costs  of  objw* 
tions  argued  before  the  Master,  but  abandoned  at  As 
hearing  (/). 

So  a  purchaser  is  considered  as  entided  to  take  m  fldr 
objection,  and  although  it  be  overruled,  yet  the  CSoat  iriU 
not,  on  that  ground,  give  costs  (g),  but  this,  of  ceoMi 
must  always  depend  upon  the  weight  which  die  Jidgi 
may  think  due  to  the  objection  (h).  In  one  case,  indeel, 
Lord  Eldon  thought  that  as  the  tide  was  forced  upmk  dit 
purchaser,  he  should  act  hardly  by  him,  by  not  gimglki 
tide  the  credit  of  making  him  pay  the  costs,  for  it  wtfddi 
he  said,  help  iSi^e  tide.  As,  however,  the  vendor  had 
tended,  but  unsuccessfully,  that  the  purchaser  had 
acts  amoundi^  to  an  acceptance  of  the  title,  his  LuwUif 
refused  costs  (i). 


(c)  Winch  V,  Winchester,  1  Ves. 
and  Beam.  375. 

(<i)  White  r.  Foljambe,  11  Ves. 
jtts.  537'  Sse  ibii.  403. 

(fi)  Edwards  v.  Harvey,  Coop. 
40. 

(/)  Hayes  v.  Bailey,  L.  C. 
M.  T.  1821.  MS. 

{g)  Cox  V.  Chamberlain,  4  Yes. 
jun.  631 ;  Stains  v.  Morris,  1  Ves. 
and  Beam.  8 ;  Sharpe  v.  Roahde, 


2  Rose,  192. 

(A)  Bumaby  v.  Giiflb,  i  ^^ 
jtm.  260;  Bishop  of  WiMbMi^ 
r.  Piaise,  11  Ves.  jsB.111  S^ 
Powell  V.  Mar^,  S  Ves.jSuM'^ 
fludyer  v.  Cocker,  ISVekji*' 
25  ;  Calverley  v.  Williams,  I V*- 
jun.  210. 

(0  M'Qneen  v.  Farqnhsr,  H 
Ves.  jun.  4d7. 
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Where  the  objection  to  the  title  has  already  been  de- 
cided in  a  former  cause,  of  which  the  purchaser  had  notice, 
th^  purchaser  wiU  be  decreed  to  pay  the  costs  of  the 

And  although  a  purchaser  may  fairly  object  to  a  title 
ML  the  ground  of  a  doubtful  fact ;  yet  if  the  fact  is  found 
ijgainst  him,  he  cannot  claim  costs,  although  he  will. not 
be  compelled  to  pay  them.  This  was  decided  in  Thorpe 
k  Preer  (/:),,  where  the  bankrupt  was  made  a  party  to  the 
Mttty  to  establish  the  fact  that  he  had  not  executed  the 
p0wer  before  his  bankruptcy.  He  demurred  to  the  bill, 
i»  be  might  be  examined  in  the  bankruptcy,  and  the  late 
IHoer-Glmoicellor  allowed  the  demurrer.  He  was  then  exa^ 
■ned  before  the  commissioners,  and  upon  the  examination 
^  ma  hdd  that  the  power  remained  unexecuted.  Upon 
iMMe  grounds  it  was  contended  on  behalf  of  die  putw 
:lMidr9'  that  he  was  entitled  to  his  costs,,  as  it  waa  neces- 
NVy  to  eataUish  the  fact^  but  they  were  refined  to  him  on 
Am  giound  above  stated. 

I  h  m  case  where  the  Master  reported  that  the  idbestraot 
lilivered  by  the  vendor  before  the  filing  of  the  bill  was 
nAeiexiti  but  he  found  that  the  purchaser  required  oep* 
hriA  .evidence  in  support  of  the  abstract,  s<Kne  of  which 
wta  necessary,  but  not  furnished,  and  some  not  necessary ; 
llie  Lord  Chancellor  held  that  both  of  the  parties  were  in 
IIm  wrong;  and,  upon  the  vendor's  hiJl,  his  Lordship  held 
dbet  no*  eosts  ought  to  be  given  on  either  aide  (I). 

Where  a  seller  does  not  make  out  his  title  until  afier 
^  bill  ia  filed,  he  is  liable  to  pay  the  costs  of  the  suit  up 
to  the  time  that  he  showed  a  good  title  (m).  But  the  Court 

(J)  Biscoe  V.  Wilks,  3  Mer.  456.         (m)  Wilson  v,  Allen,  1  Jac.  and 

(t)  BIS.  see  4Ma4ki.4aC.  Walk.  02a,  and  many  MS.  daaes. 

(I)  Newall  V.  Smith,  1  Jac.  and     See  Wynn  v.  Morgan,  7  Vee.  jun. 

Walk.  205.  302 ;  Collinge's  case,  3  Ves.  and 

Bea.  143,  n.  (a). 
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will  not  let  this  rule  operate  as  a  trap  for  the  purchaser ; 
and  if  further  abstracts  are  furnished  afler  the  bill  is  filed, 
will  inquire  whether  they  are  material.     So,  as  to  evi- 
dence.   But,  as  to  evidence,  much  depends  upon  the  hct 
whether  further  evidence  was  required  by  the  purchaser. 
In  one  case  an  act  of  parliament,  for  releasing  the  estate 
from  certain  portions,  was  obtained  after  the  filing  of  di^' 
bill.     The  Master  found  that  a  good  title  was  showr^ 
when  the  act  was  delivered  to  the  purchaser.    Hie  piv^ 
chaser  claimed  the  costs  to  a  later  day,  on  the  grouBd  th^j 
the  act  recited  a  release  by  deed  of  other  portions^  an  al;^^ 
stract  of  which  had  not  been  furnished.    The  Yice-Chtti^ 
cellor  held  that  the  act  was  tantamount  to  an  abstract,  and 
that  the  purchaser  should  have  called  for  an  abstrtct  o^ 
the  deed,  if  he  had  intended  to  insist  upon  the  want  uSii^ 
as  an  objection  {n). 

In  the  case  of  Smith  t;.  Leigh  (0),  the  Master  foand 
the  seller  could  make  a  title  in  February  1820, 
was  subsequently  to  filing  the  bill.     To  the  Master'i 
port  the  purchaser  tbok  an  exception,  and  elected  to 
a  case  sent  to  law,  which  the  Vice-Chancellor  granted 
a  matter  of  course.    The  point  was  decided  against  luift  i 
and,  upon  the  cause  coming  on  for  fiirther  directiooSi 
exception  was  overruled,  and  a  specific  peifoi 
creed,  and  the  purchaser  was  to  be  paid  the  costs  iqp'^^ 
February  1 820,  other  than  the  costs  of  his  insisti^g»  ^^ 
his  answer,  on  the  illegality  or  abandonment  of  die  agre0^ 
ment,  and  the  purchaser  was  to  pay  the  costs  of  Ae  nft^ 
sequent  proceedings  before  the  Master,  and  the  coib  ^ 
the  case  to  the  Common  Pleas,  and  the  plaintiff  wis  ^ 
pay  the  costs  of  the  hearing. 

In  the  case  of  Bruce  v.  Bainbridge  (/>),  where  AebiV 

(n)  Emery  r.  Growcock,  1821.         (0)  V.  C.  10  Aug.  1S21.MS. 
MS.  (p)  Same  day,  MS. 

was 
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fas  filed  by  the  seller,  the  Master's  report  was  in  &YOur 
li  the  title,  a  case  was  sent  to  the  C.  P.  and  the  certificate 
iras  against  the  title*  The  bill  was  dismissed,  with  costs, 
zom  the  date  of  the  Master's  report 

If  a  seller,  upon  a  reference  to  the  Master,  establish  his 
ide  upon  a  different  ground  from  what  appeared  in  the 
ibatract,  the  purchaser  will  be  allowed  the  costs  of  the 
r^erence  and  the  applications  to  the  Court  (g).  So 
irhere  a  purchaser  might  in  the  first  instance  have  re- 
icinded  the  contract,  but  binds  himself  by  long  acquies- 
eenoe,  the  yehdor  will  not  be  entitled  to  costs  (r). 

Lord  Thurlow  has  said,  that  if  a  purchaser  will  not  wait 
nlfl^e  title  is  cleared,  but  will  take  possession,  and  put 
die  veiidor  to  all  the  inconvenience  of  the  discussion^ 
iriliai  he  is  out  of  possession,  and  the  other  has  got  it, 
Ait  weighs  much  as  to  costs  (i).  But  the  circumstance 
of  taking  possession  is  not  important,  where,  by  the  terms 
oi  Ae  contract,  the  title  is  to  be  made  good  at  a  subsequent 
period;  much  less  is  it  material  where  the  purchaser  is  in* 
dneed  to  take  possession  at  the  instance  of  the  vendor 
Uiiiaelf(<). 

.It  18,  however,  to  be  repeated,  that  every  case  must 
ibnild  on  its  own  grounds,  although,  from  these  few  in- 
almrffj  some  notion  may  perhaps  be  formed  of  what  the 
Oiwt  is  likely  to  do  in  other  cases.  To  multiply  the 
iHlpnoet  in  which  costs  in  equity  have  been  given  or  re^ 
ftaedy* would  be  as  useless  as  it  would  be  tedious. 

:f>.    ■  ■  ■  ■ 

^  FMder  v.  Higgioson,  3  Ves.        (#)  11  Yes.  jen.  464.     See  Cal- 


141.  craft  V.  Roebuck,  1  Ves.  jan.  922. 

'    0)  Didunaon  v.  Heron,  wp.        (t)  11  Ves.  jun.  404.    Viden^. 
|u48f.  p.  10. 
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CHAPTER  XL 

OF  THE  OBLIGATION  OF  A  PURCHASER  TO  SEE  TO  THE 
APPLICATION  OF  THE  PURCHASE  MONET. 


Where  a  trust  is  raised  by  deed  or  will  for  sale  of  an 
estate,  a  clause,  that  the  receipts  of  the  trosteea  shall  be 
sufficient  discharges  for  the  purchase  money,  is  moistly 
inserted,  and  rarely  ought  to  be  omitted ;  because,  vtxA- 
withstanding  that  a  purchaser  would,  at  law,  be  safe  in 
paying  the  money  to  the  vendors,  although  they  were 
trustees,  yet  equity  will,  in  some  cases,  bind  pmchateB 
to  see  the  money  applied  according  to  the  trust,  if  Aejr 
be  not  expressly  relieved  from  that  obligation  by  the  sa- 
thor  of  the  trust ;  and  where  the  purchaser  is  bound  to 
see  to  the  application  of  the  money,  great  inconTeoienbe 
frequently  ensues,  and,  in  some  instances,  it  would  be  9if- 
ficult  to  compel  the  purchaser  to  complete  the  contract 

The  rules  on  this  subject  may  be  considered  undsrtvo 
heads :  First,  with  respect  to  real  estate.  Seccmdly,  inft 
respect  to  leaseholds,  or  chattels  real.  For  ibe  ndeilfP^ 
plicable  to  the  different  species  of  estates  are  ikiaStit; 
owing  to  the  much  greater  power  which  a  testator  btf 
over  his  real,  than  over  his  personal  estate. 

Previously  to  the  statute  of  fraudulent  devises  (a),  fie^  * 
hold  lands  were  not  bound  by  even  specialty  debts  91  Ae 
hands  of  an  hares  f actus;  although  an  hceres  natus  wtf 

(fl)  3  W.  aod  M.  c.  14. 

Uible 


NO    TO   APPLICATION    OF  PURCHASE    MONET.      409 

to  specialty  debts  in  respect  of  lands  descended  (I)  • 
rsonal  property,  which  was  formerly  of  very  trifling 
was  always  holden  to  be  subject  to  the  paymetit  of 
generally y  however  the  same  might  be  bequeathed, 
liy  the  statute  of  Westminster  2  (A),  it  was  enacted, 
ren  the  ordinary  should  be  bound  to  pay  the  debts 
intestate,  so  far  as  his  goods  would  extend,  in  the 
aanner  as  executors  were  bound  in  case  the  deceased 
ft  a  will.  In  fact  no  man  can  exempt  his  personalty 
ihe  payment  of  his  debts;  but  it  must  go  to  his 
ore  as  assets  for  his  creditors,  and  be  applied  in  a 
mree  of  administration ;  that  is,  however  it  may  be 
thedy  it  must  go  to  the  executors,  upon  trust,  in  the 
ace,  for  pajnnent  of  debts  generally.  Now,  although 
iflior  of  the  trust  may  have  neglected  to  free  the 
isere  of  his  property  from  the  obligation  of  seeing 
le  money  is  duly  applied,  yet  equity  hath  thought  it 
idble  that  a  purchaser  should  see  to  the  application 
purchase  money  where  the  trust  is  of  a  defined  and 
1  nature  only ;  and  not  where  the  trust  is  general 
ulimited,  as  a  trust  for  payment  of  debts  generally. 

(b)  13  Ed.  I.  c.  10. 


Ahoog^  an  heir  at  law  is  bound  by  specialty  debts  in  respect  of 
WModed,  yet  a  purchaser  of  those  lands,  without  notice  of  any 
rat  flivver  holden  to  be  subject  to  them.  The  statute  of  fraudu- 
fiaes  was  always  considered  as  placing  a  devisee  on  exactly  the 
boting  as  an  heir  at  law ;  but  it  was  lately  contended  (see 
n  V*  Jones,  2  Anstr.  506,)  that  the  debts  of  the  testator  would 
purchaser  from  the  devisee,  although  he  bought  hwndfide  and 
;  notice.  But  this  was  overruled.  Equity  will,  however,  ia 
)f  creditors,  grant  an  injunction  against  a  purchaser  to  restrain 
It  to  the  heir.  Green  v.  Lowes,  3  Bro.  C.  C.  217*  In  Woodgate 
dgate,  MS.  the  Lord  Chancellor  was  of  opinion,  that  simple  con- 
rtditors,  under  47  Geo.  III.  stand  in  the  above  respect  in  tlie 
itnation  as  specialty  creditors  under  the  statute  of  fraudulent 

•  •  
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From  these  rules  it  necessarily  follows,  that  a  bcnA^fidt 
purchaser  of  a  leasehold  estate  from  an  executor  ought 
not  to  be  bound  to  see  to  the  application  of  the  purchase 
money,  although  defined  and  limited  trusts  be  declared  of 
the  purchase  money.  But,  as  a  testator  can  declare  at^ 
original  limited  trust  of  his  real  estate,  wherever  such  n 
trust  is  created,  the  purchaser  is  bound  to  see  the  money 
duly  applied. 


■B 


SECTION  I. 


Of  this  laability^  with  reference  to  real  Estate. 


These  appear  to  be  the  principles  upon  which 
tinctions  on  this  subject  are  grounded,  and  we  may  W^ 
enter  upon  an  examination  of  the  rules  themselves.  Aii^9 
first,  with  respect  to  real  estate. 

1 .  If  the  trust  be  of  such  a  nature,  that  the  puidus^ 
may  reasonably  be  expected  to  see  to  the  applicatioB  o» 
the  purchase  money,  as  if  it  be  for  the  payment  of  leg^" 
cies,  or  of  debts  which  are  scheduled  or  specified,  he.  >^ 
bound  to  see  that  the  money  is  applied  accordi]^(r^^ 

(c)  Culpepper  v.  Aston,  2  Chsu  1  Eq.  Ca«  Abr.  358,  pL  2;  Wf^ 

Ca.  221.    See.  Show.  313;  Spald-  v.  Menymao,  Bamaixi.  Bip.Cb*' 

ing  V.  Sfaalmer,     1   Vem.  301;  81;  Smith  o.  Guyoo,  iBro-CC^ 

DoDch   V.  Kent,     1  Vem.  200;  186,  and  the  cases  cited  in  t^ii^ 

Anon.  Mose.  96 ;  Abbot  v.  Gibbs,  (I) ;  and  see  1  Ves.  215. 

(I)  One  of  these  cases,  Langley  v.  Lord  Oxford,   is  in  Rig>  ^ 

B.  1747>   fol.  300 ;    see  post,    S.  C.  AmbL  17.     The  other  t0i^ 

Tenant  v.  Jackson,  and  Cotton  v.  Everall^  are  in  Reg.  Lib.  1773^  i'^ 

120.  481. 

and 
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1  that  although  the  estate  be  sold  under  a  decree  of  a 
irt  of  equity  (rf),  or  by  virtue  of  an  act  of  parliament  (e). 
2.  If  more  of  an  estate  be  sold  than  is  sufficient  for  the 
rposes  of  the  trust,  that  will  not  turn  to  the  prejudice  of 
I  purchaser ;  for  the  trustees  cannot  sell  just  sufficient 
p9Lj  the  debts,  &c.  Besides,  in  most  cases,  money  is 
be  raised  to  pay  the  trustees  expenses  (/). 
J.  Where  the  trust  is  for  payment  of  debts  generally, 
nirchaser  is  not  bound  to  see  to  the  application  of  the 
t^hase  money,  although  he  has  notice  of  the  debts ; 
a  purchaser  cannot  be  expected  to  see  to  the  due  ob- 
rance  of  a  trust  so  unlimited  and  undefined  (g). 
^  Nor  is  a  purchaser  bound  to  see  the  money  applied, 
ere  the  trust  is  for  payment  of  debts  generally,  and  also 
pi^rment  of  legacies  (I);  because,  to  hold  that  he 
liable  to.  see  the  legacies  paid,  would  in  fact  involve 
i  in  the  account  of  the  debts,  which  must  be  first 

A(A)  (II). 

5-  And 

I)  Lloyd  €•  Baldwin,   1  Yes.  Abr.  358,  pi.  4 ;  Ex  parte  Turner, 

•  ,  $ee  Binks  v.  Lord  Rokeby,  9  Mod.  418 ;  Hardwicke  v.  Mynd, 

[tdd.  227.  1  Anstr.  100 ;    and  Willianison  v. 

r)  Cottarell    v.    Hampson,    2  Curtis,  3  Bro.  C.  C.  96 ;  Barker  v. 

B.  5.  Duke  of  Devon,  3  Mer.  310. 
f)  Spalding   v.    Shalmer,    1         (h)  Jebb  v.  Abbot,  and  Beoyon 

B.501.  V.  Collins,  Butler^s  n.  (1)  to. Co, 

|)  Sm  the  cases  cited  above,  Litt.  290,  b.  s«  12 ;  and  Rogers  v. 

Hnmble    v.  Bill,    1  £q.  Ca.  Skillicome,  Ambl.  188. 

[)  The  above  rule,  although  so  long  and  clearlj  settled,  appears  to 
B  teen  entirely  overlooked  in  the  case  of  Omerod  v.  Hardman,  before 
fihichy  Court,  reported  in  5  Ves.  jun.  722 ;  but  this  case  can  by  no 
itts  be  considered  as  an  authority,  and  has  been  expressly  denied  by 
i  Eldon.  See  0  Ves.  jan.  054,  n.  Qk.  however,  whether  the  case 
hOftrod  V.  Hardman  was  not  thought  to  be  within  the  principle  stated 
L  19y  post, 
fl)  And  where  the  whole  money  has  been  raised,  the  heir  or  devisee 
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5.  And  for  the  same  reason  the  porchaser  is,  of  coune, 
not  bound  to  see  that  only  so  much  of  the  estate  is  sold  as 
is  necessary  for  the  purposes  of  the  trust 

6.  But  although  there  be  no  specification  of  the  debts, 
yet  a  purchaser,  it  is  said,  must  see  to  the  af^lication  of 
the  money  where  there  has  been  a  decree ;  as  that  reduoei 
it  to  as  much  certainty  as  a  schedule  of  the  ddits.  In 
such  cases,  therefore,  the  purchaser  should  not  pay  to  die 
trustees,  but  must  see  to  the  application,  and  take  assigih 
ments  from  the  creditors :  otherwise  he  should  apply  tip 
the  Court,  that  the  money  may  be  placed  in  die  Bank,  and 
not  taken  out  without  notice  to  him ;  the  reason  of  whidi 
is,  that  it  is  at  his  peril  (t),  It  is  now,  however,  the  pre- 
vailing opinion,  that  the  purchaser  is  not,  in  such  a  case^ 
bound  to  see  to  the  application  of  the  money.  The  Govt 
takes  upon  itself  the  application  of  the  money. 

7.  It  is  the  general  opinion  of  the  professicMi,  that 
where  the  time  of  salt  is  arrived^  and  the  persons  entiflej 
to  the  money  are  infants  or  unborn,  the  purchaser  is  not 
boimd  to  see  to  the  application  of  the  money;  because  Be 
would  otherwise  be  implicated  in  a  trust,  which  in  some 
cases  might  be  of  long  duration.  This  point  has  Istdy 
been  so  decided  (j). 

8.  But  if  an  estate  is  charged  with  a  sum  of  money  fcr 
an  infant,  payable  at  his  majority,  and  there  is  no  direction 
to  appropriate  the  money,  a  purchaser  cannot  safely  OOB- 
plete  his  purchase,  although  the  money  be  invested  in  tke 
funds  as  a  security  for  the  payment  of  the  legacy  to  die 

(t)  Lloyd  tj.  Baldwin,  1  Ves.  173.    (»  Sowarsby  v.  Lacy,  4  M«UL  1«. 


will  be  entitled  to  the  estates  unsold,  and  the  creditors  or  kgateei  «9 
have  no  remedy  against  the  same;  because  the  estate  is  d#Ucuribrtk 
debts  and  legacies,  but  not  for  the  faults  of  the  trustees.  Ahml  in  D^*^ 
Proc.  1  Salk.  153, 

infant, 
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infant,  when  he  shall  become  entitled;  for  if^  in  the 
event,  the  fiind  should  turn  out  deficient  for  payment  of 
the  infant's  legacy,  he  must  still  have  recourse  to  the 
estate  for  the  deficiency.  And  it  should  seem,  that  even 
a  court  of  equity  cannot,  in  a  case  of  this  nature,  bind  the 
right  of  an  infant  (k). 

9.  It  appears  to  be  thought  by  the  profession,  that  air 
though  the  trusts  are  defined,  yet  that  payment  to  the 
trustees  is  sufficient,  wherever  the  money  is  not  merely  to 
be  paid  over  to  third  persons,  but  is  to  be  applied  upon 
trusts  which  require  time  and  discretibn,  as  where  the 
trust  is  to  lay  out  the  money  in  the  purchase  of  estates. 

{&  a  recent  case,  where  the  trust  was  to  pay  the  money 
aaiongst  creditors,  who  should  come  in  within  eighteen 
months,  the  estate  was  sold  after  that  time  had  elapsed, 
and  the  late  Master  of  the  Rolls  held,  that  the  receipt  of 
die  trustees  was  a  good  discharge  (/)•  The  deed,  he  ob- 
served, very  clearly  conferred  an  immediate  power  of 
Wfie^  for  a  purpose  that  could  not  be  immediately  defined, 
]ftt*  to  pay  debts  which  could  not  be  ascertained  until  a 
fiitaie  and  distant  period.  It  was  impossible  to  contend, 
diet  the  trustees  might  not  have  sold  the  whole  property 
at.  any  time  they  thought  fit,  after  the  execution  of  the 
deed ;  and  yet  it  could  not  be  ascertained,  until  the  end 
e£  eighteen  months,  who  were  the  persons  among  whom 
tile  produce  of  the  sale  was  to  be  distributed.  If  the  sale 
onght  take  place  at  a  time  when  the  distribution  could 
not  possibly  be  made,  it  must  have  been  intended,  that 
die  trustees  should,  of  themselves,  be  able  to  give  a  dis- 
.charge  for  the  produce ;  for  the  money  could  not  be  paid 
Id  any  other  person  than  the  trustees.  It  is  not  material, 
diet  the  objects  of  the  trust  might  have  been  actually 

(i)  DickenaoB  v.  Dickenson,  3        (/)  Balfour  v.  Welland,  10  Vet. 
ho.  C.  C.  19.  jvB.  151. 

K  K  4  ascertained 
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ascertained  before  the  sale.  The  deed  must  receive  its  con- 
struction as  from  the  moment  of  its  executioiu  According 
to  the  frame  of  the  deed^  the  purchasers  were  or  were  not 
liable  to  see  to  the  application  of  the  money;  and  dieir 
liability  could  not  depend  upon  any  subsequent  event. 
Another  ground  relied  upon  in  this  case,  was,  diat  liie 
creditors  were  parties  to  the  deed,  which  deariy  in- 
tended that  the  trustees  should  receive  and  apply  Ae 
money. 

10.  So  where  the  trust  is  to  lay  out  the  money  in  tke 
funds,  &c.  upon  trusts,  if  the  purchaser  see  it  invested  ac- 
cording to  the  trust,  and  procure  the  trustees  to  exeeste  a 
declaration  of  trust,  he  is  in  practice  considered  as  dis- 
charged from  the  obligation  of  seeing  to  the  fbiAier  ap- 
plication of  the  money. 

This  appears  to  have  been  the  settled  practice  in  Mr. 
Booth's  time ;  for  in  answer  to  a  question  how  fiir  a  por- 
chaser  was,  in  a  case  of  this  nature,  bound  to  see  to  Ae 
application  of  the  purchase  money,  he  said,  he  was  of 
opinion,  that  all  that  would  be  incumbent  on  the  porckaser 
to  see  done  in  the  case,  would  be  to  see  that  tlw  tnntees 
did  invest  the  purchase  money  in  their  own  names,  m 
some  of  the  public  stocks  or  funds,  or  on  govemment  k- 
curities;  and  in  such  case  the  purchaser  would  not  be 
answerable  for  any  non-application  (after  such  investaait 
of  the  money)  of  any  monies  which  might  arise  by  Aa 
dividends  or  interest,  or  by  any  disposition  of  sodi  6aiBf 
stocks  or  securities,  it  not  being  possible  that  die  teitdor 
should  expect  firom  any  purchaser  any  farther  degree  of 
care  or  circumspection  than  during  the  time  that  die  trans- 
action for  the  purchase  money  was  carrying  on;  and 
therefore  the  testator  must  be  supposed  to  place  hii  nk 
confidence  in  the  trustees ;  and  diis,  he  added,  wis  die 
settled  practice  in  such  cases,  and  he  had  often  adrised 

80 
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SO  much  and  no  more  to  be  done ;  and  particularly  in  the 
case  of  the  trustees  under  the  Duchess  of  Marlboroughls 
will.  And  in  this  opinion  Mr.  Wilbraham  concurred  (m). 
1 1 .  The  same  rules  respecting  the  liability  of  a  pur- 
chaser to  see  to  the  application  of  the  purchase  money 
appear  to  apply,  whether  the  estate  be  devised  or  con- 
veyed to  trustees  to  sell  for  payment  of  debts,  &c.  or  whe^ 
dier  it  be  only  charged  with  the  debts ;  although  a  differ- 
ence of  opinion  has  prevailed  in  the  profession  on  Ais 
point 

In  a  case  in  Mosely  (n)  it  was  laid  down,  that  a  pur- 
diaser  should  be  bound  to  see  to  the  application  of  the 
pnuchase  money  where  the  debts  were  only  charged  on 
'the  estate. 

But  in  Elliot  v.  Merryman  (o),  the  Master  of  the  Rolls 

decreed  otherwise ;  because,  if  the  contrary  rule  were 

holden,  no  estate  could  in  such  cases  be  sold,  except 

through  the  medium  of  the  Court  of  Chancery,  which 

.  would  be  productive  of  the  greatest  inconvenience. 

-     Lord  Chancellor  Camden  (p)  appears  to  have  been  of 

the  same  opinion ;  and  in  a  late  case  (q)  Lord  Chancellor 

f  Eldon  said,  that  where  a  man,  by  a  deed  or  wiU,  charges 

or  OTders  an  estate  to  be  sold  for  payment  of  debts  gene- 

ntty,  and  then  makes  specific  dispositions,  the  purchaser 

is  not  bound  to  see  to  the  application  of  the  purchase 

i  mosey. 

This  point  may  be  considered  as  setded  upon  principle, 

.  as  well  as  authority.     For  although  a  mere  charge  is  no 

legal  estate,  but  only  that  declaration  of  intention  upon 

(m)  See  2  vol.  Cas.  and  Opin.  (o)  Barnard.  Rep.  Cba.  7S;  2 

114.  Atk.  41 ;  Ambl.  1S9,  marg. 

(»)  Anon.  Moee.  96;    and  see  (p)  See  Walker  v.  Snoalwood, 

New€ll  V.  Ward,  Nels.  Cha.  Rep.  Ambl.  076. 

3S.  iq)  See  6  Ves.  jun.  054.  n. 

which 
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wliicfa  a  court  of  equity  will  fasten,  and  by  virtue  of  which 
they  will  draw  out  of  the  mass  going  to  the  heir,  or  to 
others,  that  quantum  of  interest  that  will  be  sufficient  for 
the  debts  (r) ;  yet  it  is  as  much  a  trust,  as  a  direct  convey- 
ance or  devise  to  trustees  for  the  same  purpose :  the  only 
difference  is,  that  in  the  case  of  a  charge,  the  trust  arises 
by  the  construction  of  equity ;  whereas  in  the  case  of  a 
conveyance  or  devise,  it  is  produced  by  the  express  de- 
claration of  the  party ;  and  when  the  trust  is  in  essCf  it 
seems  wholly  immaterial  by  what  means  it  has  arisen. 

It  seems  hardly  necessary  to  remark,  that  where  Jancb 
are  charged  with  the  payment  of  annuities,  Aiose  lands 
will  be  liable  in  the  hands  of  a  purchaser,  because  it 
was  the  very  purpose  of  making  the  lands  a  fimd  for 
that  payment,  that  it  should  be  a  constant  and  subsistii^ 
fund  (s). 

So  where  an  estate  is  devised,  subject  to  existing  chargei^ 
the  purchaser  must  of  course  see  the  charges  duly  paid. 

12.  These  are  the  distinctions  which,  accordii^  to  Ae 
books,  appear  to  exist  in  regard  to  the  liability  of  a  pur- 
chaser to  see  to  the  application  of  money  arising  by  sale 
of  estates  conveyed  or  devised  to  trustees  upon  trust  to 
sell ;  but  the  reader  must  be  apprised,  that  some  gende-^ 
men  are  of  opinion,  that  a  purchaser  is  in  no  case  boanl 
to  see  to  the  application  of  purchase  money,  when  tkdrc 
is  a  hand  appointed  to  receive  the  money.     And  it  q^petrtf 
that  Lord  Kenyon,  when  Master  of  the  Rolls,  indined 
strongly  to  the  opinion,  although  he  made  no  dedsioiif 
that  trustees  having  the  power  to  sell,  they  must  have  the 
power  incident  to  the  character,  viz.  the  power  to  give  t 
discharge  (t). 

(r)  See  Bailey  v.  Ekins,  7  Ves.     nard.  Rep.  Cha.  S2.    See  Wyu  f* 
jun.  323.  Williams,  5  Ves.  jaiu  13a 

(s)  Elliot  V.   Merryman,    Bar-         (t)  See  4  Ves. jun.  99, 

So 
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So  the  late  Master  of  the  Rolls  observed,  that  he  thought 
the  doctrine  upon  this  point  had  been  carried  further  than 
any  sound  equitable  principle  would  warrant  Where,  he 
added,  the  act  is  a  breach  of  duty  in  the  trustee,  it  is  very 
fit  that  those  who  deal  with  him  should  be  affected  by  an 
act  tending  to  defeat  the  trust  of  which  they  have  notice ; 
but  where  the  sale  is  made  by  the  trustee  in  performance 
of  his  duty,  it  seems  extraordinary  that  he  should  not  be 
able  to  do  what  one  should  think  incidental  to  the  right 
exercise  of  his  power,  that  is,  to  give  a  valid  discharge  for 
the  purchase  money.  But  it  was  not  necessary  to  deter- 
mine that  in  the  case  before  his  honour  (u). 

Of  those  who  hold  that  a  purchaser  is  only  liable  to  see 
to  the  application  of  the  money  where  there  is  not  a  han4 
aiqpointed  to  receive  the  money,  and  the  trusts  of  the 
money  are  defined,  Mr.  Powell  is  the  only  one  whose  rea^ 
sons  are  before  the  profession  (j^).  The  whole  of  Mr. 
Powell's  argument  (I)  appears  to  have  been  suggested  to 
him,  and  indeed  depends  on  the  case  of  Cuthbert  t;.  Baker. 
For  throughout  the  many  cases  which  have  been  referred 
to  in  this  chapter,  the  decisions  have  invariably  been  pn^ 
nounced  on  the  distinction  between  a  limited  and  a  ge^ 

• 

neral  trust ;  and  in  no  case  has  the  appointment  of  a  hand 
to  receive  the  money  been  considered  as  affecting  the 
question,  any  further  than  that  it  at  one  time  seems  to 
hare  been  thought,  that  in  every  case  of  a  mere  charge, 
the  purchaser  was  bound  to  see  to  the  application  of  the 
money.  That  this  was  always  deemed  the  true  distinc- 
tion, is  evinced  by  manuscript  and  printed  opinions  to 
fliat  effect,  of  all  the  most  leading  characters  in  the  pro- 

(«)  See  16  Ves.  jun.  156.  (jt)  See  1  Mortg.  312—330,  4th  edit 

(I)  See  the  dd  edition  of  Powell  on  Mortgages,  where  the  point  is 
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fession  of  the  last  and  present  century.  So  Lord  EldoD, 
in  condemning  the  doctrine  advanced  in  Omerod  v.  Hard- 
man  (y)y  did  not  say  it  was  wroi^  because  there  was  a 
hand  appointed  to  receive  the  money  (which  was  the 
fact),  but  because  the  first  trust  was  for  payment  of  debis 
generally. 

Mr.  Powell,  however,  was  not  singular  in  his  construc- 
tion of  the  decree  in  the  case  of  Cuthbert  v.  Baker.  It  is 
well  known  by  the  profession,  that  Lord  Redesdale,  wiio 
ivas  counsel  for  Baker,  the  purchaser,  considered  the  de- 
cision in  the  same  light. 

The  case  is  thus  stated  by  Mr.  Powell : — A  made  iiis 
will  (z)j  and  thereby  directed  that  all  his  personal  estate 
(except  as  therein  excepted)  should  be  applied,  as  far  as 
the  same  would  extend,  in  payment  of  debts,  legaooi^ 
and  funeral  expenses,  and  of  all  annuities  by  him  granted; 
and  if  such  personal  estate  should  not  be  suflideiitfiv 
thdse  purposes,  then  it  was  his  further  will  and  desire,  asl 
he  did  direct,  that  the  deficiency,  whatever  it  mig^  be^ 
should  be  paid  and  made  good  out  of  his  real  estate  (es- 
c^t  a  part  therein  mentioned,  which  he  did  not  intend 
to  make  subject  thereto),  and  which  real  estates  he  dbaigcd 
with  the  payment  of  such  deficiency,  to  whose  haiida.iD' 
ever  the  same  came.    And  so  subject  and  exen^  li^ 
^ve,  devised,  &c.  all  his  real  and  personal  estate  in  the 
following  manner :  certain  parts  of  his  estate  to  his  vife 
in  fee ;  and  as  to  the  manors,  messuages,  &c.  not  giren 
to  his  wife  in  fee,  he  devised  them  to  his  wife  &rUfet 
and,  after  her  decease,  he  gave  the  same  to  tmsteesi  in 
trust  to  sell  and  to  divide  and  to  distribute  the  moo^ 
which  should  arise  by  such  sale  between  and  amongs' 

(jf)  See  6  Vea.  jun.  654,  n.  et     1700,  Reg.  Lib.  4,  441;  tlMC«>- 
jt^rcr,  n.  (1)  to  8.  4.  rect  reference    it    lib.   Rcf.  ^ 

(z)   Mr.  P.  refere  to  4th  July      1790,  fo.  442. 

such 
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such  child  or  children  of  A  B  on  the  body  of  his  then 
wife  begotten ;  and  such  children  of  C  D  (I)  as  should 
be  living  when  the  devise  to  the  trustees  should  take  ef- 
fect, equally  share  and  share  alike,  to  take  per  capita,  and 
not  per  stirpes :  if  but  one  such  child,  the  estate  to  be 
transferred  to  him,  and  not  to  be  sold.  The  wife  died. 
One  trustee  died  in  her  life-time.  The  surviving  trustee 
sold  the  estate  by  auction.  The  personal  estate  was  suf- 
ficient to  discharge  the  debts :  the  claimants  under  the 
devise  to  children  were  seven  children  of  A  J3,  and  six 
children  of  C  D  (II),  who  were  entitled  to  the  purchase 
money  in  equal  shares.  One  of  the  children  of  C  D  was 
in  die  East  Indies,  and  two  were  infants.  The  purchaser 
Fcftised  to  complete  his  purchase,  objecting  thereto  on  the 
ground,  that  there  being  no  proviso  in  the  will  to  exonerate 
ihe  piidfehaser  from  seeing  to  the  application  of  the  money, 
Ihe  ^j^urchaser  was  bound  to  know  or  find  out  what  chil- 
dren  of  the  persons  in  that  behalf  named  were  living  at 
tlie  testator's  wife's  death ;  for  that  such  children  ought 
individnally  to  execute  the  conveyance,  and  give  releases 
ioat  dieir  respective  claims ;  and  that  one  being  in  the 
East  Indies,  and  two  being  infants,  could  not  join  in  such 
conveyance.  But  the  decree  was,  that  the  contract  shoidd 
be  carried  into  execution,  that  the  infants  shares  of  the 
pQichase  money  should  be  paid  to  the  Accountant-general, 
tmd  fliat  the  remainder  of  the  purchase  money  should  be 
jfmd  to  the  trustee.  The  decree  proceeded  to  direct  that 
dU  proper  parties  should  join  in  the  proper  conveyances. 
Mr.  Powell  observes,  that  this  decision,  though  not 
"final,  as  it  still  left  room  for  an  appUcation  to  the  Court  to 


(I)  This  is  mistated,  for  the  money  was  given  to  such  of  the  children 
^ikrte  persons  as  should  be  living  at  the  time  when  the  devise  to  the 
tnistises  should  take  effect. 

(II)  This  is  inaccurate.    There  were  seventeen  children  in  all. 

determine 
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detenoine  who  might  be  proper  parties  to  die  conveyance, 
appeared  to  him  to  be  conclusive  on  the  question,  whe- 
ther the  persons  beneficially  entitled  are  necessary  pu- 
ties ;  because  there  could  be  no  ground  to  consider  those 
persons  as  necessary  parties,  unless  it  were  to  discharge 
the  purchaser :  but  there  seemed  to  him  to  be  no  power 
in  the  Court  to  compel  a  person  beneficiaUy  interested  ia 
money  to  arise  by  sale  of  land,  to  discharge  that  laiidy 
unless  it  were  upon  paying  or  securing  the  money  to  hio. 
But  the  Court,  by  directing  the  payment  to  the  truMee^ 
had  done  that  which  rendered  a  direction  to  pay  to  the 
cesttii  que  trust  impossible. 

It  will  be  seen  that  Mr.  Powell's  argument  is  entirdy 
founded  on  the  order  to  pay  the  remainder  of  the  pQ^ 
chase  money  to  the  trustee,  and  this  ground  wholly  fiyb 
him ;  far  all  the  cestuis  que  trust  were  plaintiffiy  and  tk 
prayer  of  the  bill  wasy  that  the  infants  shares  rmglU  iekt- 
vested f  and  that  the  remainder  of  the  purchase  numywif^ 
be  paid  to  the  trustee. 

It  is  not  noticed  in  the  foregoing  statement  of  the  CM^ 
that  no  costs  were  given ;  but  the  fact  is,  that  the  purcluflcr 
was  refused  his  costs,  and  that  circumstance  may  peiliaj* 
induce  a  conclusion,  that  the  construction  put  upon  A^ 
case  by  Mr.  Powell  is  correct. 

But  it  is  conceived,  that  there  is  a  ground  upon  Utitk 

the  decision  may  be  supported  without  impeaching  tk 

settled  doctrine  on  this  subject.     The  trust  was  ftr  iMcl 

of  the  children  of  three  pereons  as  should  be  living  wbii 

the  estate  should  fall  into  possession,  and  it  was  stPOdglf 

insisted  by  the  bill,  and,  it  is  apprehended,  widi  gieit 

reason,  that  the  cestuis  que  trust  were  in  regard  to  Ae 

purchaser  undefined ;  and  he  was  not  bound  to  ascerhs^ 

or  inquire  how  many  there  were,  and  who  they  were. 

The  facts  of  the  case  were  such  as  to  tempt  a  judge  to  fA 

that 
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that  conitruction  on  the  trust ;  there  were  seventeen  chil- 
dren, two  of  whom  were  infants,  and  another  was  in  the 
East  Indies.  It  should  seem,  therefore,  that  there  is  a 
solid  principle  to  which  Lord  Thurlow's  decision  can  be 
referred,  and,  consequendy,  a  purchaser  can  scarcely  be 
advised  to  incur  the  risk  of  paying  money  to  a  trustee, 
<m  the  authority  of  this  case,  in  opposition  to  the  former 
decisions.  Perhaps  another  ground  remains  upon  which 
diie  decision  might  have  been  made.  All  the  cestuis  que 
trust  of  sgtf  and  in  the  kingdom,  offered,  previously  to 
the  commencement  of  the  suit,  to  give  receipts  for  their 
sheres :  the  receipt  of  the  trustee  would  certainly  have 
been  a  sufficient  discharge  for  the  shares  of  the  in&nts, 
and  alsOi  as  it  is  conceived,  for  the  share  of  the  cestui  que 
trusty  who  was  abroad.  And  in  this  view  of  the  case  the 
purdttser  was  clearly  liable  to  the  costs.  It  were  difficult 
to  maintain,  that  the  absence  of  a  cestui  que  trust  in  a 
fiireign  country  shall,  in  a  case  of  this  nature,  impede  the 
tale  6i  the  estate.  Lord  Thurlow's  judgment  in  this  case 
would  be  a  very  desirable  present  to  the  profession.  In 
a  ease  which  came  before  the  same  judge  a  few  years  be- 
fixre  that  of  Cuthbert  v.  Baker,  and  which  I  learn  from  a 
Ifsudeman  who  has  seen  the  papers  relating  to  the  estate, 
li  itonectly  reported,  the  estate  was  subjected  to  the  pay- 
iqifaut  of  debts  generally ;  and  his  Lordship  said,  that  the 
pMcJiaser  was  a  mere  stranger,  and  was  not  bound  to 
lank  to  ihe  application :  where  the  estate  is  to  be  sold,  and 
msfpee^  sum,  as  5L  t(^  be  paid  to  A,  the  purchaser  must 
Mt'toihe  apf^cati€n\  but  where  it  is  to  be  sold  generally, 
Im  is  not  (a). 

-  .  hk  the  case  of  Currer  v.  Walkley,  reported  in  Mr, 
49|M&en8's  second  volume  (b),  which  was  also  before  Lord 
^nmriow,  it  is  stated,  that  the  testator  had  deviscfd  estates, 

<4i)  Smith  V.  Guyon,  1783,  1  Bro.  C.  C.  116.  (6)  2  Dick.  049. 
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subject  to  particular  charges :  he  afterwards  entered  into 
a  contract  for  a  part  of  the  estate,  and  the  purchaser  paid 
the  sum  of  600/.  as  a  deposit     The  bill  was  for  an  aiS 
count  of  what  was  due  to  the  plaintiff  in  respect  to  his 
charge,  and  that  the  purchaser  might  pay  out  of  the  re- 
mainder of  his  purchase  money  what  remained  doe  to 
the  plaintiff.    Lord  Chancellor  Thurlow  is  reported  to 
have  said,  that  if  an  estate  is  devised  to  trustees  to  sdl^ 
and  the  testator  afterwards  contracts  for  the  sale  of  Ae 
estate,  it  is  enough  for  the  purchaser  to  pay  the  purdbasB 
money  into  the  hands  of  the  trustees,  to  apply  i^  ss  it 
doth  not  lie  with  him  to  see  it  applied ;  but  if  die  estate 
be  devised,  subject  to  particular  charges,  it  is  incunbent 
on  him  to  see  it  applied  in  payment  of  those  paitkiihr 
charges. 

This  case  seemed  to  apply  to  the  point  under  disixf* 
sion ;  but  no  reliance  could  be  placed  upon  it,  as  it  mi 
to  be  inferred  from  the  report,  that  Lord  Thuilow  Mi 
that  a  devise  of  an  estate  was  not  revoked  in  equity.  If:! 
subsequent  contract  for  sale  of  it-*  a  doctrine  wliidk  it 
vfas  difficult  to  suppose  could  have  fallen  from  so  gM( 
a  judge. 

The  case  is  stated  in  the  Register's  book  (cX  IV-Ar 
name  of  Comer  t;.  Walkley,  and  Mr.  Dickens's  rapoifcif 
it  is  a  complete  mistatement  The  estate  was  orifwlT 
devised  to  trustees  upon  trust  to  sell  and  pay  dibtifBM^ 
rally.  The  estate  was  subject  to  an  annuity  at  Ar tedi 
of  the  testator.  The  trustee  sold  a  part  of  the 
720/.,  600/.  was  left  in  the  purchaser's  hand  as  an  v 
nity  against  the  annuity.  The  purchaser  afterwaidl  fiill 
250  /.  part  of  the  600  /.  to  the  trustee.  By  several  ooBV^ 
ances,  &c.  the  estate  purchased  became  again  vested  ii 
trustees  upon  trust,  to  sell  for  payment  of  debts  geoersBf • 

(c)  Rei^.  Lib.  A.  1784,  fol.  625. 

These 
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rhese  trustees  sold  the  estate  to  Charles  Whittard,  who 
objected  to  complete  the  contract  without  the  concurrence 
if  flie  person  entitled  to  the  residue,  then  unpaid,  of  the 
Soo/.  After  a  great  lapse  of  time  the  person  entitled  to 
lie  residue  of  the  600/.  filed  a  bill  against  Whittard  and 
others  for  payment  of  it ;  and  Whittard  filed  another  bill 
or  a  specific  performance,  which  was  accordingly  de- 
med;  and  the  proper  accounts  were  directed  to  be  taken 
in  tihe  first  cause.  Whittard's  costs  in  both  causes  were 
iAowed  to  him.  The  decision,  therefore,  appears  to  have 
Mtan;  that  the  600  /.  was  a  lien  on  the  land.  The  latter 
[liit  of  Lord  Thurlow's  judgment,  reported  by  Dickens, 
iihulj  referred  to  the  aimuity,  which  was  a  subsisting 
Suige  on  the  estate  at  the  testator's  death.  And  advert- 
ing to  the  circumstances  of  the  case,  the  first  part  of  the 
li^flient  may,  perhaps,  be  read  thus :  If  an  estate  is  de- 
AMd  to  trustees  to  sell,  and  the  trustees  afterwards  con- 
feftct  foi^  the  sale  of  the  estate,  it  is  enough  for  the  pur- 
ftwifT  to  pay  the  purchase  money  into  the  hands  of  the 
ifailees  to  apply  it,  as  it  doth  not  lie  with  him  to  see  it 
^i|lfied.  Now  this,  as  corrected,  seems  in  favour  of  the 
Iflimon,  that  where  a  hand  is  appointed  to  receive  the 
UMUgr,  a  purchaser  is  not  bound  to  see  to  the  application 
V  iflte  purchase  money;  but  it  should  not  be  forgotten, 
wit  Ah  observation  wa^  made  in  a  case  where  the  trust 
Mi^Aii  payment  of  debts  generally. 
'nrs*  Hfhere  the  trust  is  to  raise  so  much  money  as  the 
Mbolifll  estate  shall  prove  deficient  in  paying  the  debts, 
t^^iitkta  and  legacies,  it  seems  formerly  to  have  been 
IMbtad  whether  the  purchaser  was  not  bound  to  ascer- 
4ia  Ae  deficiency.  Mr.  Feame  thought  a  purchaser  was 
to  do  so  (d).    But  the  opinion  of  the  profession  is 

(d)  Fearne'i  Posthuma,  p.  121. 

L  L  certainly 
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certainly  otherwise  (e).  Indeed,  a  direction  that  the  per- 
sonal estate  shall  be  first  applied,  only  expresses  the  mk 
of  equity,  where,  as  in  a  case  of  this  nature,  no  intention 
appears  to  exonerate  the  personalty  from  the  payment  of 
the  debts ;  and,  therefore,  such  a  direction  cannot  be 
deemed  material. 

14.  Where  a  mere  power  is  given  to  trustees  to  sell,  for 
the  purpose  of  raising  as  much  money  as  the  penNMial 
estate  shall  prove  deficient  in  paying  the  debts,  or  dd»tB 
and  legacies,  it  seems,  that  unless  the  personal  estate  be 
actually  deficient,  the  power  does  not  arise,  and  conse-* 
quendy  cannot  be  duly  executed.     This  was  expressly 
decided  in  the  case  of  Dike  v.  Ricks  (f),  where,  in  a  case 
of  this  nature,  it  was  determined  by  Jones,  Groke  and 
Berkeley,  Justices,  unanimously,  that  the  condition  was  t 
precedent  condition,  and  that  the  performance  of  it  ouj^ 
to  be  sufficiently  averred,  otherwise  the  power  would  not 
authorize  a  sale ;  and  that  the  amount  of  the  debts^  lai 
the  value  of  the  personal  estate,  ought  to  be  showiit  ao 
that  the  Court  might  judge  whether  the  condition  was  po* 
formed  or  not;  and  also  that  so  much  only  of  the  tttk 
could  be  sold  as  was  sufficient  for  payment  of  the  debli* 
And  the  case  of  Culpepper  v.  Aston  (g)j  also  eppeanto 
be  an  authority,  that  in  a  case  of  this  nature  a  puichaierii 
bound  to  ascertain  the  deficiency;  for  in  that  case  tbeil 
seems  to  have  given  a  mere  power  Qi)  to  the  execotOB  to 
raise  as  much  money  as  the  personal  estate  shoiiid  6D 
short  in  paying  the  debts.     The  will  was  revohfid  jn 
tanto  by  a  subsequent  conveyance  creating  a  direct  tniit 
to  sell  and  pay  debts,  under  which  it  seems  the  purchiM 

(e)  See  the  l«th  section  of  Mr.  Abr.  419,  pi.  9. 

Butler's  n.  (1)  to  Co.  litt  209,  b.  (g)  See  2  Cha.  Ca.  Jtl. 

(/)  Cro.  Car.  3S5 ;  Wm.  Jones,  (h)  2  Cha.  Ca,  1 15. 
327 ;  1  Ro.  Abr.  329,  pi.  9 ;  3  Vin. 

bought; 
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ight ;  and  therefore  the  point  did  not  call  for  a  deci- 
n.  But  it  was  resolved,  that  by  the  trust  (that  is,  power) 
the  will  to  sell,  the  purchaser  did  purchase  at  his  own 
il,  if  the  personal  estate  received  were  sufficient;  but 
±  if  the  trust  were  as  in  the  deed,  the  purchaser  was 
e. 

rbe  reader  must  be  aware,  that  as  the  power  is  not  well 
tented,  unless  there  be  a  deficiency,  a  purchaser  must, 
Iu8  peril,  ascertain  the  fact,  notwithstanding  that  the 
it  be  for  payment  of  debts  generally;  or  being  for  pay- 
Dt  of  particular  debts  or  legacies,  the  common  clause^ 
t  ihe  trustees  receipts  shall  be  sufficient  discharges,  be 
nted  in  the  instrument  creating  the  trust. 
IHiereyer,  therefore,  a  power  of  this  nature  is  given, 
L  even  where  a  trust  for  such  purposes  is  raised,  it 
HI  advisable,  as  Mr.  Butler  remarks,  to  extend  this 
a  degree  further,  by  expressly  discharging  the  pur- 
ee mortgagee  from  the  obligation  of  enquiring, 
ether  the  personal  estate  has  been  got  in  and  applied ; 
L:  by.  expressly  authorizing  the  trustees  to  raise  any 
negr  they  may  think  proper  by  sale  or  mortgage, 
eg^  the  personal  estate  be  not  actually  got  in  or  ap- 
id^  For  it  frequently  happens,  that  the  getting  in  of 
ipcnonal  estate  is  attended  with  great  delay  and  diffi- 
^.;  Auring  which  the  real  estate  cannot  perhaps  be 
wied  to.  This  will  be  obviated  effectually  by  inserting 
hnse  to  the  above  effect.  It  should,  however,  be  ac- 
B|Mmied  with  a  further  direction,  that  so  much  of  the 
■end  estate,  and  the  money  raised  under  the  trust,  as 
II  remain  after  answering  the  purposes  of  the  trust, 
n  be  laid  out  in  land,  to  be  settled  on  the  devisees  of 
real  estates  (i). 

15,  Where  a  purchaser  is  bound  to  see  the  money 
ilied  according  to  the  trust,  and  the  trust  is  for  pay- 

(i)  Butler's  n.  (1)  to  Co.  Litt.  290,  b. 

L  L  2  ment 
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ment  of  debts,  or  legacies,  he  must  see  the  money  actually 
paid  to  the  creditors  or  legatees. 

In  cases  of  this  nature,  therefore,  each  creditor  or  le- 
gatee, upon  receiving  his  money,  should  give  as  many 
receipts  as  there  are  purchasers,  so  that  each  purchaser 
may  have  one.  Or,  if  the  creditors  or  legatees  are  bat 
few,  they  may  be  made  parties  to  the  conveyances. 

Another  mode  by  which  the  purchasers  may  be  secured 
is,  an  assignment  by  all  the  creditors  and  legatees  of  Aeir 
debts  and  legacies  to  a  trustee,  with  a  declaraticm  tkkt 
his  receipts  shall  be  sufficient  discharges ;  and  then  Ae 
trustee  can  be  made  a  party  to  the  several  conveyaQces. 

Sometimes  a  bill  is  filed  for  carrying  the  agreement 
into  execution,  when  the  purchase  money  is  of  coone  di- 
rected to  be  paid  into  court ;  and  this  is  the  surest  mode^ 
because  the  money  will  not  be  paid  out  of  court  widioot 
the  knowledge  of  the  purchaser. 

1 6.  If  the  names  of  the  trustees  be  inserted  in  Ae  nsoii 
clause,  that  the  receipts  of  the  trustees  shall  be  di»- 
charges,  every  trustee  who  has  accepted  the  trust  nmt 
join  in  the  receipt  for  the  purchase  money,  although  ke 
may  have  released  the  estate  to  the  other  trustees  (i); 
because,  notwithstanding  that  he  release  the  l^al  eilite 
to  his  co-trustees,  he  cannot  delegate  the  personal  tmt 
and  confidence  reposed  in  him ;  for  the  rule  is,  dek^^ 
non  potest  delegare. 

To  obviate  this  difficulty,  which  firequently  oocun,  it 
might,  perhaps,  be  advisable  (instead  of  naming  the  tni»- 
tees  in  the  clause)  to  say,  that  the  receipts  ^^  of  the  Ins- 
tees  or  trustee,  for  the  time  being,  acting  in  the  ezecntiQi 
of  the  trusts  hereby  created,"  shall  be  sufficient  dtf- 
charges.  This  would  probably  render  it  unnecessaiy  fiv 
a  trustee  who  had  released  the  estate  to  join  in  any 
receipt: — there  could  not  be   the  slightest  ground  to 

Qc)  Crewe  v.  Dickeo,  4  Ves.  jus.  97. 

contend, 
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contend,  that  any  personal  trust  or  confidence  was  given 
to  ike  trustees  named  in  the  instrument  creating  the  trust ; 
and  therefore  the  receipt  of  the  trustees  acting  in  the 
tnists,  for  the  time  being,  would  satisfy  as  well  the  words 
68  flie  spirit  of  the  clause  (/). 

1 7.  But  as  one  man  cannot  impose  a  trust  on  another 
against  his  consent,  a  trustee  who  has  refused  to  accept 
A6  trust,  and  actually  renounced,  need  not  join  in  any 
Iteeipts ;  in  such  cases  the  receipts  of  the  other  trustees 
win  be  sufficient  discharges  (m).  Upon  this  point,  how- 
ttetj  a  difference  of  opinion  appears  to  prevail  in  the 
'ptmession. 

1 8.  Where  an  estate  is  devised  or  conveyed  to  trustees 
to  adl  for  payment  of  debts  generally,  without  a  clause 

iSuat  their  receipts  shall  be  discharges,  and  they  convey  to 

« 

a  ftird  person,  for  the  purposes  of  the  trusty  sales  made 
by  bim  are  as  effectual  as  sales  made  by  the  trustees  them- 
adreSy  and  his  receipt  is  equally  a  discharge  to  a  pur- 
tikaser  (n) ;  because,  in  such  cases,  the  receipt  is  effectual 
1^  reason  of  the  trust  itself,  and  not  owing  to  any  per- 
ttaal  confidence  given  by  the  author  of  the  trust,  or  to 
dof  express  declaration  by  him  for  that  purpose. 


«    *  • 


^■^'■  SECTION  II. 

Of  this  Liability  J  with  reference  to  Leasehold  Estates. 

•  !•  We  have  already  seen,  that  however  leasehold  estates 
aoiay  be  bequeathed,  they  must  go  to  the  executors,  to  be 
ijgpiAied,  in  the  first  place,  in  a  due  course  of  administra- 

.  -<l)  See  Co.  litt  1 13,  a.  (»)  Hardwicke  v.  Mynd,  1  Anstr. 

^)  See   Sir  William  Smith  f.      100.  See  Lord  Braybroke  v.  Inskip, 
Wheeler,  1  Ventr.  12S;  Hawkins     S  Ves.  jun.  417  j  sed  qtu 
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tion,  which  is  tantamount  to  a  bequest  for  payment  of 
debts  generally.  And,  therefore,  in  analogy  to  the  deci- 
sions upon  devises  of  real  estates  for  a  similar  purpose, 
it  is  incontrovertibly  settled,  that  a  purchaser  of  person- 
alty shall  in  no  case  be  bound  to  see  to  the  application  of 
the  purchase  money,  where  he  purchases  bon&Jide^  and 
without  notice  that  there  are  no  debts  (o). 

This  principle  was  adhered  to  in  the  case  of  HumUe  «. 
Bill  (p),  before  Sir  Nathan  Wright,  where  a  man  be- 
queathed a  specific  part  of  his  personalty  upon  trust  to 
raise  a  sum  of  money  for  his  daughter,  and  the  execu- 
tors mortgaged  it,  pretending  want  of  assets.  The  deci- 
sion was,  however,  reversed  in  the  House  of  Lords  (y); 
but  the  reversal  is  generally  supposed  to  have  proceeded 
from  proof  of  fraud,  and  has  not  been  attended  to  m 
subsequent  cases. 

Thus,  in  Ewer  v.  Corbet  (r),  it  was  expressly  hddeB| 
that  a  term  being  bequeathed  to  A  did  not  prevent  ibe 
executors  from  selling  it ;  and  that  notice  of  the  devise 
was  nothing,  as  every  person  buying  of  an  executor  !l^ 
cessarily  must  have  such  notice.  And  the  Master  of  die 
Rolls  said,  he  remembered  it  to  have  been  once  nded, 
that  an  executor  could  not  make  a  good  title  to  a  term  to 
a  purchaser,  and  that  was  in  the  case  of  Bill  v.  Hnmhle; 
but  since  that  he  took  it  to  have  been  resolved,  and  wiA 
great  reason,  that  an  executor,  where  there  were  debts, 
might  sell  a  term ;  and  the  devisee  of  the  term  had  no 

(o)  Elliot  1.  Merryman,  Barnard.  P.  C.  71;   and  see  17  Ve^jw- 
Rep.  Cha.  78 ;  2  Atk.  41.  See  Watts  160,  161. 
v:  Kancy,  Toth.  141;  S.  C.  ibid.  (r)  2  P.Wm8•14S;andseeBot• 
227,  by  the  name  of  Mutts  v.  Kan-  ing  v.  Stonnard,  2  P.  Wms.  150; 
cie ;  and  Nurton  v,  Nurton,  ibid,  and  Andrew  v.  Wrigley,  4  BiVi 

{p)  2  Vera.  444 ;  1  £q.  Ca.  Abr.  C.  C.  137 ;  and  Dickemon  o.  Lock- 

358,  pi.  4.  ycr,  4  Ves.  jun.  36. 

{q)  See  Savage  r.  Humble,  1  Bro. 

other 
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Other  remedy  but  against  the  executor  to  recover  the 
yalqe  thereof,  if  there  were  suflSicieDt  assets  for  the  pay- 
ment of  debts. 

2.  This  doctrine  has  been  carried  so  far,  that  a  sale  in 
satisfaction  of  a  private  debt  of  the  executor  has  been 
holden  good  (s). 

But  in  the  first  authority  on  this  head  (t)j  it  appears 
that  the  testator  had  been  dead  two  years  before  the  as- 
aigmnent,  although  that  circumstance  is  not  mentioned  in 
the  report  (u) ;  and  it  might,  therefore,  be  supposed,  that 
the  executor  might  in  that  case  have  entitled  himself  to 
die  term,  on  account  of  advances  made  by  him  in  his 
trust  (s) ;  and  it  also  appears  that  he  was  sole  residuary 
legatee  (y).  On  the  former  ground  alone,  the  decision 
perhaps  cannot  be  supported ;  for  Lord  Thurlow  decided 
differently  in  a  case  nearly  similar,  although  between  three 
and  four  years  had  elapsed  from  the  death  of  the  testator 
to  ^  transaction  (z). 

With  respect  to  the  second  authority  on  this  head  (a). 
Lord  Kenyon  expressly  dissented  from  it  in  the  case  of 
Boaney  t;.  Ridgard  (b) ;  and  in  a  late  case  (c),  where  an 
iKecator,  shortly  after  the  decease  of  his  testatrix,  trans- 
farred  stock,  part  of  her  estate,  to  his  bankers,  to  secure 
S  'debt  due  from  him,  and  future  advances ;  the  bankers 
awore  that  they  did  not  know  or  suspect,  that  the  funds 

(4)  Nugent  V.  Gifford,   1  Atk.  jun.  164. 

463 ;  and  Mead  v.  Lord  Orrery,  3  (a)  Meade  v.  Lord  Orrery. 

AtfL  235 ;  and  see  Ithell  v.  Beane,  (b)  2  Bro.  C.  C.  433 ;  4  Bro.  C. 

1  Ves.215.  C.  130;  7  Ves.  jun.  167,  cited; 
(Q  Nugent  v.  Gifibrd.  and  see  Andrew  v.  Wrigley,  4  Bro. 
(«)  See  4  Bro.  C.  C.  136.  C.  C.  125. 

(»)  See  7  Ves.  Jun.  107.  (c)  Hill  t^.  Simpson,  7  Ves.  jun. 

Xy)  See  17  Ves.  jun.  163.  152  ;  and  see  Lowtherv.Lowther, 

iz)  Scott  V.  Tyler,  2  Dick.  724 ;  13  Ves.  jun.  95  ;  and  17  Ves.  jun. 

2  Bro.  C.  C.  431 ;  and  see  17  Ves.  160. 

L  L  4  were 
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were  not  the  property  of  the  executor,  either  as  execufaNr 
or  devisee  :  and  it  appeared  in  evidence,  that  he  repre- 
sented himself  as  absolutely  entitled  to  them,  under  the 
will,  subject  to  a  trifling  annuity,  and  a  few  ssiaU  Ic^- 
cies ;  although  no  fraud  was  proved,  yet  as  gross  negli- 
gence appeared  in  the  bankers  not  inspecting  the  wiQ, 
the  funds  were  holden  to  be  liable  to  the  legacies  gjbren 
by  thQ  will 

It  seems  clear,  therefore,  that  an  executor  cannot  now 
dispose  of  his  testator's  property,  as  a  security  for,  or  in 
payment  or  satisfaction  of  his  own  debts. 

In  a  late  case,  however,  where,  a  considerable  time 
after  the  death  of  the  testator,  part  of  the  assets  were 
pledged  with  bankers  as  a  security  for  monies  advanced 
at  the  time,  and  future  advances  to  the  two  acting  execu- 
tors ;  a  bill  filed  by  co<-executors,  who  had  not  acted  in 
the  affairs  of  the  testator,  for  delivery  up  of  theasseifl^ 
was  dismissed,  but  without  deciding  what  the  equity^ifaBU 
be  if  the  tide  was  nothing  more  than  deposit,  and  the  bili 
had  been  filed  by  a  legatee  (d). 

3.  If  the  executor  sell  at  an  undervalue,  or  to  oie  who 
has  notice  that  there  are  no  debts,  or  that  all  die  debts 
are  paid  (e),  or  if  there  be  any  express  or  implied  fiand  or. 
collusion  between  the  executor  and  purchaser,  Ae  lile. 
cannot  be  supported  (/). 

Fraud  and  covin  will  vitiate  any  transaction,  and  toni 
it  to  a  mere  colour.     If  one  concerts  with  an  exeootor, 

(d)  M'Leod  v.  Drummond,  14  (/)  Crane  v.Drake,  iV€n.(Htt; 

Ves.  jun.  353;  17  Ves.  jun.  152  ;  7  Vin.  43,  pi.  13;  IS  Vis.  Ul, 

and  see  Farr  v.  Newman,  4  Term  pi.  11,  side  notes ;  Bonnqr «-  ^ 

Rep.  621;   Keane  v.  Roberts,  4  gard,  2Bro.  C.C.4SS,cHsd;  Ni> 

Madd.  332.  gent  v.  Gifibrd,  1  Atk.  4/05;  od 

(0  See  Ewer  v.  Corbet,  2  P,  seeGilb.Eq.  Repl  113;  PrecOa. 

Wms.  148<  434 ;  and  Whale  v.  Booth,  4  Tn 

Rep.  625,  n, 

or 
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or  legatees,  by  obtaining  the  testator's  effects  at  a  nomi- 
nal price,  or  at  a  fraudulent  undervalue,  or  by  applying 
the  real  value  to  the  purchase  of  other  subjects  for  his 
own  behoof,  or  in  extinguishing  the  private  debt  of  the 
executor,  or  in  any  other  manner j  (which  Lord  Eldon  has 
saidy  are  very  material  words)  (^),  contrary  to  the  duty 
of  office  of  executor,  such  concert  will  involve  the  seem- 
ing purchaser,  and  make  him  liable  for  the  full  value  (Ji). 

4.  -  But  if  the  legatee  permit  a  long  time  to  elapse  with- 
out asserting  his  claim,  and  there  are  several  mesne  pur- 
diasers,  equity  will  not  set  aside  the  sale,  although  there 
aie  auspicious  circumstances  of  fraud  (i). 

•5.  And  although  the  legatee  has  only  a  contingent  in- 
terest, yet  that  will  be  no  excuse  for  delay  (k) ;  because 
he  lias  such  an  interest  as  will  entitle  him  to  know  what 
debts  the  testator  owed,  and  what  part  of  his  estate  has 
been  applied  to  the  payment  of  them.  And  in  Howorth 
V.  PoweD,  it  was  laid  down  by  Lord  Keeper  Henley,  that 
H  party  having  a  claim  in  remainder  to  an  estate,  though 
not  to  the  possession,  if  he  sees  the  possession  wrongfully 
usurped,  ought  to  file  his  bill  for  relief  before  his  right 
to  possession  accrues :  for  otherwise  he  stands  by  and 
countenances  the  possessor  in  his  exercise  of  acts  of 
dniership  (J). 

6*  It  remains  to  observe,  that  Lord  Hardwicke 
dunight  (rn)  the  reversal  of  the  case  of  Humble  t;.  Bill  (n) 
nught  be  proper,  because  the  charge  was  upon  9i,  particular 

{£)  17  Ves.  jun.  167-  C.  C.  125. 

(<)  Per  Lord  Thurlow,  2  Dick.  (/)  Ch.  T.T.  1758,  MS.;  1  Eden, 

7S5  ;  and  see  1  Burr.  475.  351,  nom.  Howarth  v.  Deem. 

(i)  Bonney  r.  Ridgard,  2  Bro.  (m)  See  Mead  v.  Lord  Orrery, 

C.  C.  43S ;  17  Ves.  jun.  97,  cited ;  3  Atk.  241 ;  and  see  17  Ves.  jun. 

and  eee  17  Ves.  jun.  165.  101,162. 

(Jt)  Andrew  v.  Wrigley,  4  Bro.  (n)  Supra,  p.  518. 

part 
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part  of  the  estate :  his  LordiBhip  not,  however,  meaning 
to  impugn  the  general  doctrine,  which  he  frequentlj  ad* 
mitted,  and  indeed  carried  further  than  any  other  judge. 

This  distinction  Lord  Hardwicke  appears  to  have  been 
inclined  to  follow  in  a  case  (o)  where  a  specific  legatee  of 
a  mortgage  brought  a  bill  to  foreclose  against  the  repre- 
sentative of  the  mortgagor,  who  pleaded  an  account  set- 
tled between  him  and  the  executor  of  the  mortgagee,  and 
a  release.  For  his  Lordship  thought  the  devisee  had  a 
specific  lien  on  the  estate,  and  as  the  mortgagor  had  no- 
tice of  the  bequest,  he  was  boimd  by  it  And  he  was  in- 
clined to  overrule  the  plea  of  the  release ;  but  the  case  of 
Ewer  V.  Corbet  (/>)  being  cited,  it  was  ordered  to  stand 
for  an  answer,  with  liberty  to  except  The  case  was  after- 
wards debated  on  several  days,  and  the  Chancellor  nlti* 
mately  determined,  that  the  plaintiff*  had  not  equity  sufii^ 
cient  to  support  his  bill,  and  accordingly  dismissed  i^ 
but  without  costs  (g). 

Upon  principle  as  well  as  upon  the  authority  of  LsQgfef 
and  Lord  Oxford,  the  better  opinion  clearly  is,  that  a  jw- 
ticular  chattel  specifically  bequeathed  may  be  puichttrf 
from  an  executor,  but  certainly,  in  most  cases,  such  apv- 
chase  could  not  be  recommended  without  the  concurreM 
of  the  legatee,  because,  independently  of  the  general  qMi- 
tion,  the  executor  may  have  assented  to  the  bequest  (r)^ 

7.  But  of  course  this  question  cannot  arise,  whmlk 
specific  legatee  of  the  chattel  is  also  executor  (s). 

(0)  Langley  v.  Earl  of  Oxford,         (q)  See  Reg.  Lib.  B.  IJVt  * 
Ambl.  17 ;  and  see  Elliot  r.  Mer-     300. 

ryman,  Barnard.  Ch.  Rep.  78;  and         (r)   See  Thomlinaon  v.  8« 
Andrews. Wrigley,  4Bro.C.C.  125.     Finch,  378. 

(jp)  5i^ra,  p.  51S.  (s)  Taylor  v.  Hawkioi^  8 

jun.  209. 
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CHAPTER  XII. 

OF  THE  vendor's  LIEN  ON  THE  ESTATE  SOLD  FOE  THE 
PURCHASE    MONEY,    IF   NOT   PAID. 


I.  Where  a  vendor  delivers  possession  of  an  estate  to 
a  purchaser,  without  receiving  the  purchase  money,  equity, 
whether  the  estate  be  (a)  (I)  or  be  not  (6)  conveyed,  and 
although  there  was  not  any  special  agreement  for  that 
purpose,  gives  the  vendor  a  hen  on  the  land  for  the  money ; 
iOy  on  the  other  hand,  if  the  vendor  cannot  make  a  title, 
and  the  purchaser  has  paid  any  part  of  the  purchase 
money,  it  seems  that  he  has  a  lien  for  it  on  the  estate,  al- 
though he  may  have  taken  a  distinct  security  for  the  money 
advanced  (c)  (II). 

And  even  where  the  agreement  itself  provides  for  the 
security  of  the  purchase  nioney,  by  a  bond  to  remain  at 
interest  during  the  purchaser's  life,  the  seller  will  not  lose 
Us  lien.     The  case  was  held  not  to  be  distinguishable 

(a)  Chapman  v.  Tanner,  1  Vern*  {h)  Smith  v,  Hibhard,  2  Dick. 

207 ;  PoUexfen  v,  Moore,  3  Atk.  730 ;  Charles  v.  Andrews,  9  Mod 

272;aLnd8eelBro.C.C.302.424;  152. 

and  0  Ves.  jun.  4S3 ;  Mackrelh  v,  (c)  Lacon  v.  Merlins,  3  Atk.  1. 
Sjmmona,  15  Ves.  jun.  329. 

(I)  But  note,  that  in  Chapman  o.  Tanner  (See  Ambl.  726 ;  6  Ves.  jun. 
757%  uid  PoUexfen  v.  Moore,  there  were  special  agreements  that  the 
vmdor  should  keep  the  writings.  Indeed,  in  the  latter  case,  possession 
had  not  heen  delivered.  See  Mr.  Sanders's  note  to  the  case  in  hiir  edition 
of  Atkins. 

(II)  As  to  chattels  capable  of  delivery,  as  timber  felled,  see  ex  parit 
Gwyne,  12  Ves.  jun.  379. 
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from  the  common  case  of  an  agreement,  made  after  die 
written  agreement,  to  take  a  bond  (d). 

But  equity  will  not  raise  this  equitable  lien  in  favour 
of  a  papist  incapable  of  purchasing  (e),  for  that  would 
give  him  an  interest  in  land. 

If  a  vendor  take  a  distinct  and  independent  security  for 
the  purchase  money,  his  lien  on  the  estate  is  gone ;  such 
a  security  is  evidence  that  he  did  not  trust  to  the  estate  as 
a  pledge  for  his  money  (/). 

Thus,  upon  the  sale  of  an  estate,  the  vendor  accepted 
some  stock  for  the  money  (g)y  with  an  agreement,  that  in 
case  it  did  not  within  a  limited  time  produce  a  sum  named, 
the  purchaser  should  make  it  up  that  sum.  The  stock 
proved  deficient ;  and  Sir  William  Grant  held^  that  ihe 
vendor  had  no  lien  on  the  estate  for  the  deficiency :  be 
thought  that  the  vendee  could  not  have  any  motive  &r 
parting  with  his  stock,  but  to  have  the  absolute  dominioB 
over  the  land.  It  was  impossible,  his  Honor  said,  Aat 
it  could  be  intended  that  the  vendor  should  have  Ail 
double  security,  an  equitable  mortgage  and  a  pledge 
which  latter,  if  the  stock  should  rise  a  litde,  would  be 
amply  sufficient  to  answer  the  purchase  money. 

And  the  same  rule  must,  it  has  been  said,  prevail  wheie 
a  vendor  accepts  a  mortgage  of  another  estate  for  die 
purchase  money,  the  obvious  intention  of  burthening  co^ 
estate  being,  that  the  other  shall  remain  free  and  obd- 
cumbered  (h) ;  so,  even  where  the  vendor  takes  a  mort- 
gage of  the  estate  sold  for  only  part  of  the  purchase  vmh 
ney ;  because,  by  taking  a  mortgage  for  part,  he  dearly 

{d)  Wbter  v.  Lord  Anson,  V.C  on  this  case  in  15  Yes.  j«o.  348,349. 

27  Nov.  1821,  MS.  (g)  Nairn  v.  Piowae,  6  Va.  j«* 

(e)  Harrison  v.  Sout&cote,  2  Yes.  752 ;  but  see  Lord  EUoa's  d^ 

389.  vationSy  pott, 

(/)  See  C  Yes.  juo.  4S3 ;  and  (h)  See  Nairn  v.  Prowse;  boti* 

see  the  observations  of  Lord  Eldon  15  Yes.  jun.  341. 

evinces 
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evinces  his  election,  that  the  estate  should  be  charged 
with  that  part  only  (i ). 

Lord  Eldon,  however,  has  said,  that  it  did  not  appear 
to  him  a  violent  conclusion  as  between  vendor  and  ven- 
dee, that  notwithstanding  a  mortgage,  the  lien  should 
subsist  (j).  It  must  not,  he  added,  be  understood,  that 
a  mortgage  taken  is  to  be  considered  as  a  conclusive 
ground  for  the  inference,  that  a  lien  was  not  intended,  as 
he  could  put  many  instances,  that  a  mortgage  of  another 
estate  for  the  purchase  money,  would  not  be  decisive  evi- 
dence of  an  intention  to  give  up  the  lien,  though  in  the 
oidinary  case,  a  man  has  always  greater  security  for  his 
money  upon  a  mortgage,  than  value  for  his  money  upon 
a  purchase;  and  the  question  must  be,  whether,  under 
the  circumstances  of  that  particular  case,  attending  to  the 
worth  of  that  very  mortgage,  the  inference  arises.  In  the 
instance  of  a  pledge  of  stock,  does  it  necessarily  follow 
diat  the  vendor  consulting  the  convenience  of  the  pur- 
^^l^&'Ber,  by  permitting  him  to  have  the  chance  of  the 
benefit,  therefore  gives  up  the  lien  which  he  has  ?  The 
doctrine,  as  to  taking  a  mortgage  or  pledge,  would  be 
carried  too  far,  if  it  is  understood  as  applicable  to  all 
caseS)  that  a  man  taking  one  pledge,  therefore  necessarily 
gives  up  another,  which  must,  his  Lordship  thought,  be 
laid  down  upon  the  circumstances  of  each  case,  ra&er 
than  universally  (A:). 

.     But  it  seems,  that  taking  a  covenant,  bond  or  note,  for 
the  purchase  money,  will  not  afiect  the  vendor's  lien. 

This  was  setded  by  the  case  of  Hearne  v.  Botelers  (/) 

(t)  Bood  V.  Kent,  2  Vern.  281.  Ves.  jun.  348,  349. 

1  Scho.  and  Lef.  135.  (/)  Gary's  Rep.  Cha.  25 ;  and  see 

(J)  See  15  Ves.  jun.  341 ;  and  Tardiffe  v.  Scrughan,  1  Bra  C.  C. 

Cowell  V,  Simpson,  16  Ves.  jun.  422,  cited ;  and  Harrison  r.  South- 


978.  280.  cote,  2  Ves.  380. 

(i)  Mackreth  v.  Symmons,  15 


where 
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where  a  bond  was  taken  for  the  money,  and  some  of  it 
remained  unpaid,  and  the  bond  was  lost ;  for  the  opinion 
of  the  Court  was  to  charge  the  defendants,  in  regard  of 
the  land  in  their  possession,  with  the  payment  thereof;  on 
the  ground,  it  should  seem,  that  taking  a  bond  did  not 
deprive  the  vendor  of  his  equitable  lien ;  for  unless  he 
had  such  a  lien,  the  loss  of  the  bond  would  hardly  be  t 
ground  to  charge  the  money  on  the  estate  (m). 

So,  in  Gibbons  v.  Baddall  (n)j  it  was  said,  that  if  A 
sells  an  estate,  and  takes  a  promissory  note  for  part  of  Ae 
purchase  money,  and  then  the  purchaser  sells  to  B^  who 
has  notice  that  A  had  not  received  all  his  purchase  monef; 
the  land  in  equity  is  chargeable  in  the  hands  of  J3,  with 
the  money  due  on  the  note.  In  this  case,  therefore^  Ae 
existence  of  the  equitable  lien  was  considered  as  a  poiot 
perfectly  settled. 

But  in  Fawell  v.  Heelis  (o)y  where  a  receipt  WM  is- 
dorsed  on  the  deed  for  the  purchase  money  (I),  aMxwgk 
it  was  not  actually  paid,  and  the  vendor  took  a  bond  for 
the  purchase  money.  Lord  Bathurst  held  that  he  U 
thereby  departed  with  his  lien.  He  said,  he  did  not  M 
an  instance  where  a  bond  had  been  taken  for  the  conn- 
deration  money  (^p).  It  was  evident  the  vendor  had  is 
opinion  of  the  purchaser  at  the  time,  otherwise  he  wimU 

(m)  But  see  15  Ves.  jun.  d3S.  (o)   Ambl.  7^4;    1  Bro.  C.C 

345,  per  Lord  Eldon.  421,  u. ;  2  Dick.  4S5. 

(ft)  2  Eq.  Ca.  Abr.  683,  n.  (b)  to  (p)  Vide  Hearae  v.  Boldni  nA 

(D.)  Ex  parte  Peake,  1  Madd.  346.  Gibbons  o.  Baddall,  M 


(I)  This  of  course  could  not  make  any  difference  in  the  case,  forttt' 
ceipt  for  the  purchase  money,  although  signed  by  the  seller,  is  hi  eipHy 
of  no  avail  if  the  money  be  not  actually  paid.  See  Coppin  v.  Coppisi 
2  P.  Wms.  291 ;  but  at  law  the  receipt  cannot  be  got  over,  Rowntree  r. 
Jacob,  2  Taunt.  141,  unless  merely  fraudulent,  Henderson  r.  Wild, 
2  Campb.  561 ;  and  in  equity  payment  will  be  presumed  after  a  grN^ 
length  of  time,  Bidlake  v,  Arundel,  1  Cha.  Rep.  93. 

not 
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not  have  let  the  moaey  remain  in  his  hands.  I  consider 
it,  he  added,  as  a  transaction  distinct,  and  independent  of 
die  purchase  :  he  lends  him  the  money,  and  he  chooses 
his  security,  and  I  think  he  must  abide  by  it;  therefore 
let  the  bill  be  dismissed. 

In  a  subsequent  case  {g\  however.  Lord  Rosslyn  wa» 
decidedly  of  opinion  against  the  doctrine  laid  down  by 
Lord  Bathurst.  After  commenting  on  other  cases,  he 
said,  the  case  of  Fawell  and  Heelis  remained ;  there  Lord 
Baidmrst  doubted  whether  there  was  such  an  equitable 
lien ;  it  became,  therefore,  of  great  consequence  that  it 
fllKnild  be  spoken  to.  It  struck  him  always,  he  said,  that 
there  was  such  a  lien,  and  that  it  was  so  from  the  fo^nda- 
tkm  of  the  court.  A  bargain  and  sale  must  be  for  money 
paid.  If  an  estate  is  sold,  and  no  part  of  the  money  paid, 
the  vendee  is  a  trustee :  then,  if  part  be  paid,  was  it  not 
themme  as  to  that  which  was  unpaid? 

hi  the  late  case  of  Nairn  v.  Prowse  (r),  the  Master  of 
Ae  Rolls  seemed  to  incline  to  the  same  opinion.  He 
aaidy  Ibat  by  coiiveying  the  estate  without  obtaining  pay- 
flwn^  a  degree  of  credit  wais  necessarily  given  to  the 
vendee.  That  credit  might  be  given  upon  the  confidence 
of  die  existence  of  such  a  lien.  The  knowledge  of  that 
aq^  be  the  motive  for  permitting  the  estate  to  pass 
widiout  payment.  Then  it  may  be  argued,  that  taking  a 
note  or  bond  cannot  materially  vary  the  case.  A  credit 
IB  still  given  to  him,  and  may  be  given  from  the  same 
motive ;  not  to  supersede  the  lien,  but  for  the  purpose  of 
ascertaining  the  debt,  and  countervailing  &e  receipt  in- 
dorsed upon  the  conveyance. 

And  in  a  case  where  a  receipt  was  given  for.  the  whole 

(^)  Blackburn  v.  Gregson,  1  Cox,     cited ;  and  15  Ves.  jun.  336,  337. 
9a;   1  Bro.  C.  C.  420 ;   and  see         (r)  6  Ves.  juu.  752. 
Tardiflfe  v.  Scrngban,   ibid.  423, 

purchase 
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nature  of  a  bill  of  exchatige ;  it  is  an  order  by  the  drawer 
for  the  payment  of  money  which  he  has  in  the  hands  of 
the  drawee  to  the  holder  of  that  bill.  The  acceptor,  by 
liis  acceptance,  acknowledges  that  he  has  money  belong- 
ing to  the  drawer  in  his  hands,  and  engages  to  have  that 
moaey  forthcoming  according  to  the  requisition  of  the 
bill.  The  acceptor  is  never  considered  as  a  surety  for 
the  debt  of  another.  By  accepting  he  admits  himself  to 
be  a  debtor  to  the  drawer.  The  subject  of  the  bill  is^  in 
5X»iiteipplation  of  law,  the  drawer's  own  money,  which  he 
Mfdionzes  the  creditor  to  receive  instead  of  receiving  it 
kimseU^  and  afterwards  handing  it  over  to  such  creditor. 
.  Ai|d  in  such  cases  it  is  not  important  that  the  note  or 
bin  has  been  negotiated  Qv). 

The  same  point  seems  to  have  been  decided  in  Comer 
t^  WaUdey  (y).  A  trustee  sold  an  estate  for  720 L:  600/. 
.was  left  in  the  purchaser  s  hands  as  an  indemnity  against 
an  annuity ;  and  a  deed  was  entered  into  between  him 
md'  l3bt  trustee,  whereby  he  covenanted  to  pay  interest  on 
jdie  600  L  and  when  the  annuity  should  cease  or  be  dis- 
^asged,  to  pay  the  money  to  the  trustee.  By  several 
.eoinreyances,  &c.  the  estate  became  again  vested  in  trus- 
t0eM,  upon  trust  to  sell ;  and  they  ^Id  the  estate  to  a  pur- 
dlbjunj  who  objected  to  complete  his  contract  without 
.fta  concurrence  of  the  person  entitled  to  the  residue  of 
•  A9.  ■  Gpoi.  then  unpaid.  Two  bills  were  filed,  one  by  the 
person  entitled  to  the  residue  of  the  600  /.  against  the 
pimsliaser  and  others,  for  payment  of  it ;  and  the  other  by 
jllfe  purchaser,  who  had  been  in  possession  twenty-two 
yean,  for  a  specific  performance,  which  was  accordingly 
dJBcreed,  and  his  costs  in  both  causes  were  allowed.  The 
proper  accounts  of  the  personal  estate  were  directed  to  be 
taken  in  the  first  cause ;  but  the  question,  out  of  what 

(*)£r  parte  Loaring,  2  Rose,         (y)  Reg.  Lib.  A.  1784,  fol.  625* 
70.  wde  supra f  p.  512. 

M  M  estates 
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estates  any  deficiencies  should  be  made  good,  was  rt» 
served :  so  that  it  does  not  appear  that  the  C!ourt  hcU 
the  money  to  be  a  lien  on  the  land  any  further  &an  by 
giving  the  purchaser  his  costs  in  both  causes ;  which  d»- 
eumstance  alone  is,  however,  conceived  to  be  decisive. 
And  the  question  has  received  the  same  decision  in  i 
recent  case  before  Lord  Eldon,  after  an  elaborate  review 
of  all  the  authorities  (z). 

Upon  the  whole,  therefore,  it  seems  quite  dear,  that 
taking  a  covenant,  bond  or  note,  for  the  purchase  OMMiqr, 
or  any  part  of  it,  will  not  discharge  the  vendor's  eqaitsUe 
lien  on  the  estate.  And  it  seems  that  the  same  nde  muet 
prevail  although  the  estate  is  sold  for  an  anrndtg^  and  a 
covenant,  bond  or  note  is  taken  for  securing  the  paymeDt 
of  it  (a). 

In  Elliot  t;.  Edwards  (6),  the  vendor  assigned  a  leiw- 
hold  estate  to  the  purchaser,  upon  payment  of  part  of  Ae 
purchase  money.  The  purchaser  and  another  penon  tt 
his  surety,  covenanted  for  pa}rment  of  the  residue  of  Ae 
purchase  money ;  and  in  the  assignment  was  contained  t 
proviso,  that  the  estate  should  not  be  assigned  und  al 
the  money  was  duly  paid,  without  the  joint  consent  of  the 
vendor  and  the  surety.  Lord  Alvanley  was  of  opiakii 
that  the  vendor  had  an  equitable  lien,  and  that  l3l  Ac 
money  was  paid,  equity  would  not  compel  a  specific  po^ 
formance  of  any  agreement  by  the  assignee  iw  stfe  of 
the  estate. 

In  Blackburn  v.  Gregson  (c).  Lord  Rosslyn,  as  we  ht?e 
seen,  said,  that  if  an  estate  is  sold,  and  no  part  of  ibe 

(2)  Mackreth  v.  Symmons,  15  Bro.  C.  C.  423,  cited;  but  m 

Ves.  jun.  329.    The  case  has  since  Mackreth  v.  Symmons,  15  T» 

been  reheard  by  the  Lord  Chancel-  jun.  329,  ^hicb,  howeyer,  «  • 

lor,  with  the  assistance  of  twojudges,  very  particular  case, 

and  now  stands  for  judgment.  Q,)  3  Bos.  and  Pall.  181. 

(a)  See  Tardiflfe  %>.  Scrughan,  1  (c)  1  Bro.  C.  C.  424. 

money 
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ikoiiey  paid,  the  vendee  u  a  trustee :  from  which  it  might 
perhi|)8  be  infeired,  that  a  vendor  has  always  an  equi- 
table lien  where  no  part  of  the  purchase  money  is  paid  : 
but  ibis  cannot  be  considered  as  a  general  rule ;  it  being 
(deaor,  ibat  a  vendor  may  depart  with  his  lien,  although 
no  part  of  the  purchase  money  be  paid.  Indeed  the  same 
n4es  seem  to  prevail  on  this  subject,  whether  the  whole, 
fif  only  part  of  die  purchase  money,  remains  unpaid. 

Where  a  security  by  bond  or  note  is  given  for  the  pur- 
diase  numey,  and  it  is  intended  that  the  vendor  shall  not 
hhm  a  lien  on  the  estate  for  the  money,  a  declaration  to 
ttat  effect  should  be  inserted  in  the  conveyance ;  which 
Urould  effectually  prevent  equity  from  raising  a  lien  upon 
Afi  fntumed  intuition  of  the  parties. 


IL  It  must  be  remarked,  that  although  equity  raises 
Ait  lien  im  favour  of  a  vendor,  yet  it  is  not  extended  to 
dlkd  persons ;  that  is,  where  the  vendor  is  satisfied  out  of 
As  pmMntl  estate  of  the  purchaser,  in  exclusion  of  a 
ikivd  person,  that  person  cannot  resort  to  the  equitable 
iirin  i>f  die  vendor  on  the  estate ;  or,  in  other  words,  can- 
aot  nquire  the  purchased  estate  and  the  personal  estate 
ft»  fas  atttshalled. 

'  ^Iliiu,  in  the  case  of  Goppin  t;.  Coppin  (d)y  a  younger 
fciqlhn  porchased  an  estate  of  his  elder  brother,  but  part 
cf  Ae  purchase  money  was  not  paid.  The  purchaser 
■Hide  Ids  wiU,  charging  his  estate  with  great  legacies ; 
hmt  Ibe  will  was  attested  by  only  two  witnesses ;  after- 
vpvds  the  purchaser  died,  leaving  his  brother,  the  vendor, 
Idjrheir  and  executor :  and  it  was  holden  by  Lord  Chan- 
4dlor  King,  that  he  had  an  equitable  lien  on  the  land ; 

(d)  Coppin  V.  Coppio,  Sel.  Cha.  Ca.  28;  2  P.  Wms.  291. 

M  M  2  that 
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that  he  was  entitled  to  retain  the  purchase  money  oat  of 
die  assets ;  and  that  the  legatees  could  not  staad  in  his 
place  with  respect  to  the  equitable  lien. 

There  is  an  important  case  on  this  subject,  which  de- 
mands particular  attention.   The  case  to  which  I  allude  is 
Pollexfen  v.  Moore  (e).     It  appeared  that  Thomas  Moore 
purchased  an  estate  from  Pollexfen,  and  had  not  paid  all 
the  purchase  money ;  he  devised  the  estate  to  Kemp,  ind, 
subject  to  some  legacies,  made  Kemp  his  residuaiy  legatee 
and  executor.     Kemp  wasted  the  personal  estate  and 
died ;  whereupon  the  purchased  estate  descended  to  Bqjle 
Kemp,  his  son  and  heir  at  law.     Pollexfen  filed  Ins  biU 
for  payment  of  the  remainder  of  the  purchase  money. 
Mrs.  Moore,  a  legatee  in  Thomas  Moore's  will,  looagfat 
a  cross-bill,  praying  that  if  the  purchase  money  should  be 
paid  out  of  the  personal  estate,  she  might  stand  in  Ae 
purchaser's  place  as  to  his  lien  on  the  land.     Lord  Hard- 
wicke  admitted  that  Pollexfen  had  a  lien  on  the  estate  for 
the  remainder  of  the  purchase  money.     But  he  sttd,  tttt 
this  equi^  would  not  extend  to  a  third  pers(»,  but  was 
confined  to  the  vendor  and  vendee  only;  andifAe  vcnr 
dor  should  exhaust  the  personal  assets  of  Mooie  «id 
Kemp,  the  defendant  would  not  be  entitled  to  stiddinliii 
place,  and  to  come  upon  the  purchased  estate  in  the  pot* 
session  of  Kemp's  heir.     But  then  the  heir  should  not 
avail  himself  of  the  injustice  of  his  &ther,  who  had  waiied 
the  assets  of  Moore,  which  should  have  been  appGed  ia 
paymg  the  defeudant's  legacy.     Therefore,  LodlHaid* 
wicke  added,  that  the  estate  which  had  desoendedfiflU 
Kemp,  the  executor  of  Moore,  upon  Boyle  Kemp,  caM 
to  him  liable  to  the  same  equity  as  it  would  havehett 
against  the  father,  who  had  misapplied  the  penoail 
estate;  and  in  order  to  relieve  Mrs.  Moore,  he.woali 

ie)  £  Atk.  «72. 
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direct  PoUexfen  to  take  his  satisfaction  upon  the  purchased 
estate^  because  he  had  an  equitable  lien  both  upon  the 
real  and  personal  estate  ;  and  would  leave  this  last  fund 
open^  that  Mrs.  Moore,  who  could  at  most  be  considered 
only  as  a  simple  contract  creditor,  might  have  a  chance 
of  b^ing  paid  out  of  the  personal  assets. 

The  decree  was  general,  that  the  residue  of  the  pur- 
chase money  and  interest  should  in  Hkejirst  place  be  paid 
out  of  the  personal  estate  of  the  said  Thomas  Moore ;  but 
Ibat  in  case  it  should  appear  that  Moore  did  not  leave 
assets  to  pay  what  should  be  so  due  for  the  residue  of 
ftkt  purchase  money,  and  ali  his  other  debts,  legacies  and 
Jimeral  expenses ;  or  if  the  personal  estate  of  Moore  was 
not  then  sufficient,  by  reason  that  the  assets  of  Kemp  were 
not  sufficient  to  answer  such  part  thereof  as  came  to  his 
bands,  then  such  deficiency,  '^  so  far  as  the  personal  estate 
^  the  said  Thomas  Moore  shall  be  applied  in  payment  of 
the  sad  purchase  money  (I),"  should  be  made  good  out  of 
Ae  purchased  estate,  and  a  competent  part  thereof  was 
jdecreed  to  be  sold  accordingly. 

Now  in  this  case  Lord  Hardwicke,  in  giving  judgment, 
clearly  agreed  with  the  decision  in  Coppin  v.  Coppin,  that 
^118  equity  did  not  extend  to  a  third  person.  According 
j^  the  judgment,  his  Lordship  deviated  from  that  rule  in 
J|ie  case  before  him,  on  the  ground  of  fraud.  But  Lord 
t  I  — — — -      ■  ■ 

^..(I)  The  decree  has  generally  been  conaidered  at  variance  with  the 
jpn^pnsnt.  In  the  first  edition  of  this  work,  the  author  stated,  that  he 
cedd  Hot  see  the  principle  upon  which  the  decree  waa  made,  if  it  were 
Mbmetly  stated,  that  if  the  purchaser  did  not  leave  assets  to  pay  the  pur- 
money,  and  ail  his  debts ^  Juntrai  expenses-  and  legacies^  the  defi- 
WBS  to  be  made  good  out  of  the  purchased  estate.  See  3  Atk.  273^ 
ia.3,  last  edition.  Upon  searching  the  Register's  book,  it  appears  that 
lbs  decree  was  qualified  as  stated  in  the  text ;  and  this  emendation,  with 
Ae  observations  in  the  text,  will,  it  is  hoped,  conduce  to  a  right  under- 
•laiiding  of  this  case.    See  Reg.  Lib.  B.  1745,  foL  283. 

/  M  M  3  Hardwicke  s 
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aid,  that  the  cases  of  marshalling  seem  to  have  gone  thii  • 
eiigth :  that,  where  there  is  a  charge  upon  an  estate  de^ 
scended,  a  legatee  shall  stand  in  the  place  of  the  person  > 
laving  that  charge,  resorting  to  the  personal  estate.    His 
jQfdshipy  however,  gave  no  opinion  upon  the  point,  alt 
hoiiigh  it  is  clear  that  the  inclination  of  his  opinion  was . 
n  &Vour  of  the  legatee  under  the  general  rule  (h).     In  a 
iHaHl  later  case  the  very  point  came  before  the  Master  of 
be  Rolls,  and  called  for  a  decision  (f ).     The  only  case 
siftad  was  PoUexfen  v.  Moore,  as  reported  in  Atkins.    His; 
9onor  said,  that  it  was  a  very  obscure  report, -and  it 
ind  perplexed  him  very  much  formerly.     The  decision 
m$M  against  that  dictum  of  Lord  Hardwicke.     This  could 
iM  be  distinguished  from  the  common  case  of  marshal- 
ling; that  a  person  having  resort  to  two  funds  shall  not 
3j  Us  choice  disappoint  another,  having  one  only :  and 
I  decree  was  pronounced  accordingly. 

The  reader  will  observe,  that  the  case  of  Coppin  v. 
EJoppiii  was  not  cited  in  either  of  the  foregoing  cases ; 
md  should  the  observations  which  have  been  made  on^ 
Poflezfen  i;.  Moore  be  thought  correct,  it  would  seem  that 
Ei8fd  Hardwicke's  decision  was  not  in  opposition  to  his* 
imtMn  in  the  same  case,  expressive  of  the  rule  established: 
bf'  Lord  Chancellor  King.  Perhaps  the  common  case  of 
ntfakalling  inay  be  thought  not  to  apply  to  the  point  in> 
frftstion,  when  it  is  considered  that  the  equitable  liei;!  was 
lyjgiiiaUy  raised  btf  the  construction  of  equity  in  favour  of 
ffK  tendor  imfy^  and  not  in  favour  of  third  persons.  It 
taeAM  to  have  been  thought  in  Coppin  v.  Coppin,  and  ap- 
paiteatly  with  some  reason,  that  ext^ding  the  vendor's, 
lim  to  third  persons  would  be  breaking  in  upon  the  statute 
of  fi^auds.     The  general  rule  as  to  mairshalling  a|^lies  to 

ff^  See  Austen  v.  Habey,  6  Ves.  (t)  Trimmer  v.  Bayne,  9  Yes. 
fOtt.  475;  add  se«  Cox'b  b.  (1)  to  jun. 200 ; and «ee Headley  v.  R«ad- 
S  P.  Wms.  293.  head,  €oop.  50. 

M  M   4  cases 
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^  cases  where  the  person  resorting  to  the  personal  estate 

has  an  actual  charge  or  lien  on  the  real  estate:  bntin  this 
case,  if  equity  first  deems  the  purchaser  a  trustee  for  the 
vendor  as  to  so  much  of  the  estate  as  will  satisfy  the  pur- 
chase money  unpaid,  and  then  permits  a  disappwited 
legatee  to  stand  in  the  place  of  the  vendor,  it  is  creatiiig 
a  charge  on  the  land  in  direct  opposition  to  the  staftote  of 
frauds.  On  sale  of  the  estate,  the  purchase  money  becomei 
a  debt  payable  out  of  the  purchaser's  personal  estate^ 
and  the  equitable  lien  ought,  it  is  conceived,  to  be  ei- 
tended  to  only  so  much  of  the  purchased  estate  as  die 
personal  estate  is  insufiicient  to  answer.     The  vendiv  hn 
not  an  original  charge  on  the  estate,  bnt  only  an  equily 
tp  resort  to  it,  in  case  the  personal  estate  prove  defideat* 
In  this  view  of  the  case  an  independent  substantive  chnge 
on  the  land  is,  in  fact,  created  by  equity  in  fiivour  of  a 
legatee,  although,  if  the  legacy  was  actually  imposed  oo 
the  estate  by  a  will  not  duly  executed  according  to  Ae 
statute  of  frauds,  the  Court  is  bound  to  say,  tiiat  die  wiO 
'^  cannot  be  read  as  to  the  charge. 

It  is  with  great  deference  that  these  observalioiis  aie 
submitted  to  the  reader,  after  the  high  opiniODS  ivUch 
have  been  given  upon  this  point ;  but  as  the  case  of  Cop- 
pin  V.  Coppin  was  not  cited  in  the  recent  cases,  aad  Ae 
effect  of  a  decision  overruling  that  of  L(»d  CSiaooeBar 
King,  does  not  appear  to  have  presented  itself  to  Ae 
mind  of  the  Court,  it  still  seems  open  to  contend^  tbat  Ae 
equity  under  consideration  cannot  be  extended  to  t  Airi 
person,  unless  by  reason  of  a  fraud,  or  cm  the  gioiuid  of 
the  vendor  having  an  equitable  mortgage  on  the  estate. 

Since  these  observations  were  written.  Lord  EMon,  in 
deciding  the  general  question  of  lien,  observed  that  be 
had  some  doubt  upon  another  point,  whether  ike  Court 
will  in  case  of  the  death  of  the  vendee  marshal  the  awb) 
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M  as  to  throw  the  lien  on  the  purchased  estate.  It  has 
been  often  said,  and  the  case  of  Coppin  v.  Coppin  stated 
SB  an  authori^,  that  a  Court  will  not  do  that  The  Lord 
Chancellor  in  his  judgment  takes  no  notice  of  that  point. 
In  tibat  case  the  heir  happened  to  be  the  heir  of  the  vendee, 
ao  that  the  estate  was  at  home,  and  it  was  held  that  being 
ako  the  executor,  he  was  entitled  to  retain  the  purchase 
mooey  out  of  the  perscHial  assets.  That  decision  requires 
ia  good  deal  of  consideration.  If  the  estate  had  been  in 
a  third  person,  the  general  doctrine  as  to  a  person  having 
two  funds  to  resort  to,  might  be  thought  to  have  an  im- 
nediate  application,  and  the  express  terms  of  the  decree 
la  Pidlexfen  v.  Moore,  might  be  found  very  inconsistent 
with  it  (J).  On  a  subsequent  occasion.  Lord  Eldon 
d^M^ved,  (in  allusion  to  Lord  Hcurdwicke's  observation  in 
Pollexfen  v.  Moore,  before  noticed),  that  if  die  meaning 
was  that  he  (Lord  H.)  would  follow  the  case  of  CopjMn 
1^.  Coppin,  and  that  if  the  vendor  exhausted  the  personal 
aasets,  the  legatee  of  the  purchaser  should  not  come  upon 
ihe  estate,  there  is  great  difficulty  in  applying  the  prin- 
ciple, as  it  would  then  be  in  the  power  of  the  vendor  to 
administer  the  assets  as  he  pleases :  having  a  lien  upon  the 
^eal  estate  to  exhaust  the  personal  assets,  and  disappoint 
lU  die  creditors ;  who,  if  he  had  resorted  to  his  lien,  would 
have  been  satisfied,  and  in  that  respect,  widi  reference  to 
die  principle,  the  case  is  anomalous  (Jc). 


III.  The  observation  of  Lord  Hardwicke  before  noticed, 
diat  this  equity  would  not  extend  to  a  third  person,  but 
was  confined  to  the  vendor  and  vendee  only,  is  firequently 
adduced  to  prove,  that  the  lien  does  not  exist  when  the 
estate  passes  into  the  hands  of  a  third  person ;  but  by  the 

(J)  15  Ves.  Jan.  338,  339.  (Jc)  15  Vti.  jim.  345. 

latter 
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[  latter  part  of  tke  same  passage  (/),  it  clearly  appean,  thai 

this  was  not  Lord  Hardwicke's  meaning ;  ^nd  in  Watkei^ 
V.  Preswick  (m),  Lord  Hardwicke  said,  that  this  lien  pn* 
vailed  against  the  purchaser,  his  heir^  at  any  elaimiiig 
under  him,  with  notice  of  this  equitable  tide;  nidoii 
evinces  his  meaning  to  be,  that  the  purchase  estate^  anft 
the  personal  estate  of  the  purchaser,  could  not  be  mat- 

I)  sballed  in  favour  of  a  third  person,  although,  as  we  hafe 

t  seen,  he  allowed  it  in  Pollexfen  t;.  Moore,  by  reason  of 

the  equitable  mortgage. 

It  appears  then,  that  this  equitable  lien  prevtils  agaiiBt 

Ii  the  purchaser  and  his  heir,  and  all  persons  claiming  aackv 

him  with  notice,  although  for  valuable  consideralioft  (fi)* 

But  it  of  course  would  not  prevail  against  a  bmiAJiif 
purchaser  without  notice :  and  the  mere  deduction  of  4tf 
title  to  die  estate  from  the  first  vendor  by  recital,  will  itol 
be  sufficient  to  affect  him,  for  that  does  not  show  it  1M 
not  paid  for  (p). 

Persons  coming  in  under  the  purchaser  by  act  of  kfr, 
as  assignees  of  a  bankrupt(j9),  are  bound  by  an  eqahiNe 
lien,  although  diey  had  no  notice  of  its  existence;  ll^ 
cause,  as  the  Master  of  die  RoUs  observes  on  aoMifter 
point,  the  assignment  from  the  commissioners,  Kke  i^jf 
odier  assignment  by  operation  of  law,  passes  the  f^;lil8  tf 
a  bankrupt  precisely  in  the  same  plight  and  condttion  wi 
he  possessed  them.  Even  where  (as  in  diis  instanoej  • 
complete  legal  tide  vests  in  them,  and  diere  is  notiee  of 


w 

(/)'  Vbk  iuprof  p.  532.  181 ;  Mackretli  o.  Syismisii  15 

(si)  S  Yes.  622.  Yes.  jus.  329. 


^)  Heaia  «.  Botden,  Gary's         (o)  See  1  Bro.  C.  C.  502. 
Cba.  Rep.  25 ;  Walker  v.  Preswick,         (ji)  Blackbume  v.  Gregno,  iBfO* 
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4  2  Yt8.  622;  Gibbons  v.  Baddall,     G.  C.  420;  Bowles  v.  RogerSyOTA 

2  Eq.  Ca.  Abr.  682,  n.  (b)  to  (D) ;     jun.  95,  n.  (a) ;  Ex  p^e  Ibom 
,  Elliot  V.  E^krardSy  3  Boe.  and  Pull.      1 2  Tee.  jun.  346. 
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qmQr  affecting  it,  they  take,  subject  to  whaleter  ^uitf 
bankrupt  whg  liable  to  (9). 

hit  where  a  trustee  for  in&nts,  to  s^  thie  lease  of  ft 
Irhouse,  plant  and  fixtures,  confaract^  to  sell  them  and 
llie  purchaser  into  possession,  and  upon  a  bill  filed  by 
fmstee  there  Was  a  decree  for  a  q)ecifie  performance, 
the  purehaser  became  bankrupt  before  the  moiiey  was 
i,  die  Vice-Ghancellor  held  diat  there  was  no  lien 
hurt  Ae  plant,  which  fell  within  the  provisioti  of  (he 
lac.  I.  c.  19  (r). 

in&  creditors  claiming  under  a  conveyance  fioin  the 
Aas^^j  are  bound  in  like  manlier  as  assignees  (s)y  b^-* 
wA  ttey  stand  in  the  same  situitiioi!!  as  cMditors  xtonSet 
Mliiussion. 

h  N^airn  th  Prowise  (f)  the  question  a£rose,  whethtf  Hit 
tefwhich  we  Bit  now  freMSn^,  shcMdd  pi^Tail  aglahiirt 
(sq^ixteble  mortgage,  by  deposit  of  tttte-deCdis  i  but  die 
e  went  off  on  another  ground,  and  'ffie  ^int  vrtid  nOt 
ided.  In  Stanhope  t.  Earl  Ycrfiiey  («),  Lord  NoYth- 
iktti  beld,  that  t  declarati to  of  trust  of  a  tertii  ifi  favouf 
k  person,  was  tanttimount  to  an  actual  fttsrgntlient ; 
tas  a  subsequent  inctimbrancer,  bandjidey  and  #ifliOUt 
iee,  procured  an  assignment ;  and  that  the  ctoitody  of 
Aeeds  respecting  the  term,  with  a  dedaratioti  ef  the 
It  of  it  in  favour  of  a  second  incmnbrwccr,  y^tii  eqdi- 
nt  to  an  actual  assignment  o£  it ;  and  thertfeie  gave 
I  idl  advantage  over  the  first  inctubbritnteif,  which 
liffy  would  not  take  firom  him. 

ff ow  it  must  at  one  view  be  seen  how  strong  the  ana- 
y  is  between  the  point  in  question  and  this  case.     The 

f)  Seed  Ves.  jun.  100;  2  Ves.  (0  0  Ves.jun.  75^;  see  2  Ves* 

Beau  309.  aod  Bea.  140. 

•)  Ex  parte  Dale,  1  Buck,  365.  («)  Bailer's  note  (1)  to  Co.  Litt 

r)  Fawell  v.  Heelis,  Ambl.  724 ;  290,  b.  Ch.  July  27,  1701. 


1  Bro.  C.  C.  302. 
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only  diflference  between  them  appelurs  to  be,  that  in  the 
case  before  Lord  Northington,  both  the  trusts  were  de- 
^ared  by  the'  parties ;  whereas  in  the  case  under  consi- 
deration, the  trust  or  lien  is  raised  by  equity,  and  not  by 
express  declaration,  and  die  trust  or  equitable  mortage 
is  generally  created  by  the  declaration  of  the  parties; 
which  circumstance,  if  it  turn  the  scale  either  way,  is 
certainly  in  favour  of  the  mortgagee :  so  thai;  upon  die 
audiority  of  this  case,  we  may  perhi^  venture  to  say, 
that  an  equitable  mortgage,  by  deposit  of  deeds  to  a 
person,  honajidt^  and  without  notice,  will  give  him  a  pre- 
ferable equity ;  and  will  overreach  the  vendor's  eqinlable 
lien  on  the  estate  for  any  part  of  the  purchase  mooey  (x), 

A  deposit  of  title-deeds  by  a  simple  contract  debtor  of 
the  crown,  for  securing  part  of  die  purchase  mMcyibr 
another  estate,  binds  the  crown  as  an  equitable  mortgage^ 
aldiough  the  purchaser  also  give  his  bond  to  the  sdkr 
for  die  money  (y). 

Before  closing  this  subject  it  may  be  obaeived,  Aatif  t 
purchaser  deposit  the  deeds  with  a  third  person,  as  a  col- 
lateral security  for  part  of  die  purchase  money,  dieseOer, 
aldiough  he  obtain  possession  of  the  conveyanoe  tD  bim 
from  the  depositary,  and  pledge  it  to  persons  who  adnnce 
money  upon  it  bondjide^  cannot  give  them  a  lien  beyond 
the  amount  of  the  purchase  money  actually  unpaid  {i^ 

(jr)  In  Mackreth  o.  Symmons,  (y)Ca8ben!o.Wafd,6Frioi^iil- 
15  Ves.  jun.  330,  there  was  no  de-  (x)  Hooper  o.  RamsbsttMb  4 
posit  of  the  deeds.  Camp.  Ca.  121  s  6  Tautlt 
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CHAPTER  XIII. 


or  TI|£  CONSTRUCTZOK  OF  COVENANTS  FUR  TITtK. 


SECTION  I. 
Where  they  run  with  the  Land. 

»•' 

JN  a  preceding  chapter  we  have  seen  to  what  covenants 
m  purchaser  is  entitled  (jo) ;  and  we  are  now  to  consider 
•  Ae  construction  of  covenants  entered  into  by  a  vendor. 

Covenants  for  title  are  termed  real  covenants,  and  pass 
to  the  assignees  of  the  land  by  the  common  law,  who 
may  maintain  actions  upon  them  against  the  vendor  and 
liis  real  and  personal  representatives  (b)  (I).    And  as  the 

covenants 

: .  <«)  eh.  0.  503.  505 ;  Sir  Wm.  Jooet,  406 ; 

(I)  Middlemore  v.  Goodalt,  1      Campbell  v.  Lewis^  3  Barn,  and 
Ba  Ahr.  5S1 ,  (K.)  pi.  6  -,  Cro.  Car.     Aid.  302. 

■ 

(I)  A  respectable  writer  bas  observed^  tbat  eestms  que  me  are  grantees 
within  the  statute  32  Hen.  VIII.  c.  34 ;  and  are  therefore  entitled  to  the 
'iMwfit  of  all  covenants  entered  into  by  persons  selling  lands,  for  securing 
tlM  title  of  such  landB,  4  Cruise's  Dig.  p.  S0»  s.  44.  The  statute  of 
Heniyy  however,  appears  only  to  relate  to  covenants  which  are  a  chai^ 
^poD  or  incident  to  reversiohs ;  and  a  purchaser  of  a  reversion  is  under 
this  act  clearly  entitled  to  the  benefit  of  covenants  entered  into  by  a  lessee 
with  the  vendor,  although  the  estate  is  vested  in  him  by  way  of  use 
■iider  the  statute  of  uses;  because,  this  last  statute  puts  him  in  the  place 
cf  bis  feoffee.  Lee  v.  Arnold,  4  Leo.  27 ;  S.  C.  Mo.  07»  nom.  Appowel 
V.  Monnoux ;  Roll  v.  Osborne,  Mo.  850.  Where  an  estate  is  upon  a 
psrchase  conveyed  to  ^  to  uses,  the  covenants  for  title  ought  to  be 
Altered  into  with  A.    The  statute  of  uses  wOl  of  course  turn  the  uses  into 

possessions. 
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coTenants  relate  to  tbe  land,  it  seems  that  an  assignee 
may  maintain  an  action  on  the  covenants,  although  the 
covenants  were  entered  into  with  the  original  grantee  and 
his  heirs  only  (c) ;  and  the  right  of  action,  even  finr  a 
breach  in  the  ancestor's  life-time,  will  descend  to  die 
heir,  and  not  to  the  executor,  where  no  actual  damage 

I  was  sustained  by  the  ancestor  (dj.     So  covenant  will  lie 

I I  by  the  devisee  of  lands  in  fee,  though  broken  in  the  tes- 
tator's life-time.  For  the  covenant  passes  widi  the  land 
to  the  devisee,  and  is  broken  in  the  time  of  the  devisee; 
for  so  long  as  the  seller  has  not  a  good  title,  there  is  t 
continuing  breach.  And  it  is  not  like  a  covenant  t9  do 
an  act  of  solitary  performance,  which  not  being  done,  Ae 
covenant  is  broken  once  for  all,  but  is  in  the  natnie  of  t 
covenant  to  do  a  thing  toties  quoties,  as  the  ezigencj  d 
the  case  may  require  (e). 

And  as  covenants  entered  into  by  a  vendor  widi  a  pa^ 
chaser  run  with  the  land  in  the  possession  of  his  represen- 
tatives or  assignees,  so  on  the  other  hand  covenants  entocd 
into  by  a  purchaser  with  the  vendor,  respecting  tlie  had, 
will  also  run  widi  the  land,  and  charge  the  repraoMJttffes 
or  assignees  of  the  purchaser  in  respect  of  it 

fit  is  not,  however,  sufficient  that  a  covenant  is  eonoen- 
ing  the  land  ;  but  in  order  to  make  it  run  with  die  hmd, 
there  must  be  a  privity  of  estate  between  the  coveoanthg 

(e)  Co.  Litt.  3S4,  b.  SS5,  a;  and  Selw.  355;  lOngw^hmhS 

Spencer's  case,  5  Rep.  16 ;  BftHy  Taunt  41« ;   i   Maieh.  Uf ;  * 

«.  Wells,  S  Wils.  25 ;  Tatem  v.  Man.  and  Selw.  18a. 

Chaplm,  S  fl.  Blarkst  1S3.  (e)  Kingdon  p.  Nottlt,  4  ll|i> 

j|*                                      (d)  Kingdon  v.  Notde,  1  Mau«  and  Selw.  53. 


I. 


■j.i 

W 


^\  peseessiDBSy  and  the  cc^mIs  que  tn^t  will  then  be  deemed  sjwipii^w^ 

may  take  advantage  of  the  cov^ants  by  force  of  the  common  btVi  f^ 
as  if  the  statute  of  uses  had  not  been  passed,  and  the  estate  had  htm 
couTeyed  to  them  at  once  by  A.  This,  thereforei  appears  to  be  «M7 
independent  of  the  statute  of  32  Henry  V III. 

parties 
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(/).  Therefore,  it  ^eems  that  if  the  estate  was, 
e  time  of  the  conveyance,  mortgaged  in  fee,  and  the 
hawr  should  enter  into  a  covenant  respecting  the  land 
the  vendor,  the  cove^ant  would  not  bind  the  assignees 
w  land,  but  would  be  a  mere  covenant  in  gross;  for 
vendor  would,  in  contemplation  of  law,  be  a  mere 
iger,  and  consequently  there  could  be  no  privity  of 
m  between  him  and  the  purchaser. 
Dd  even  where  there  is  a  privity  of  estate  ^  the  time 
tie  covenant,  yet  if  a  subsequent  purchaser  do  not 
the  estate  of  the.  original  purchaser,  he  will  not  be 
id.  by  this  covenant.     It  seems  difficult  to  conceive 

4ikia  ease  can  exist    It  occurred,  hdwisver,  in  the  late 

• 

of  Roach  V.  Wadham  {g) ;  an  estate  was  convisyed 
idh  uses  as  the  purchaser  should  appcnnt ;  and  in  de- 
i  of  appomtment,  to  hiinself  in  fee,  yielding  and  pay- 
to  the  v^idors,  their  heirs  and  assigns,  a  perpetual 
ion  rent,  which  rent  the  purchaser,  for  himself  his 
i  ud  a$$ignSf  covenanted  to  pay ;  the  estate  was 
ingdB  conveyed  to  a  purchaser ;  and  as  it  was  holden, 
tibe  purchaser  was  in  under  the  power,  and  not  by 
1^  of  the  first  purchaser's  estate,  it  was  admitted^  on 
iMidii,  that  an  action  brought  against  him  by  the  ori- 
1  ,ffiidor,  for  the  fee-farm  rent»  was  not  maintainable, 
19  littd  npt  the  estate  of  &e  first  purchaser,  but  todk 
'4kt  prigipal  conveyance  had  been  made  to  Mmtdf. 
I  4Misipi^  le9^  to  the  observation,  that  wherever  a 
4)aser  is  to  enter  into  a  covenant,  which  it  is  intended 
1  run  with  the  land,  the  vendor  ought  to  insist  upon 
purchaser  taking  a  conveyance  in  fee,  and  should  not 
ait  the  estate  to  be  limited  to  the  usual  uses  to  bar 
er. 

)  Per  Lord  Kenyon,  Webb  v,     the  Exchequer    Chamber,    1    H* 
bI],  3  Term  Rep.  393 ;  Stokes     Blackst.  502. 
jtaell,  ibid,  67S ;  affirmed  in         (g)  0  East,  2S0. 

The 
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chaser  might  have  been  h^ld  to  have  come  in  under,  and 
to  stand  in  the  place  of  the  first  purchaser,  so  as  to  satisfy 
Ae  rule  of  law,  although  he  did  not  actually,  as  it  was 
determined,  take  the  estate  of  the  first  purchaser  (t).  The 
point,  however,  was  considered  as  clear,  and  was  not  dis- 
cussed either  at  the  bar  or  upon  the  bench. 


SECTION  II. 
0/  their  general  Construction. 


It  hath  already  been  observed  (/:),  that  th^  covenants 
^Hoally  entered  into  by  a  vendor,  seised  of  the  inheritance, 
we,  ist,  that  he  is  seised  in  fee :  2dly,  that  he  has  power 
ta  convey :  sdly,  for  quiet  enjoyment  by  the  purchaser, 
luB  heirs  and  assigns :  4thly,  that  the  land  shall  be  holden 
fiee  ftom  incumbrances :  and  lastly,  for  further  assurance. 

The  five  covenants  are  several  and  distinct,  but  the  first 
ind  second  of  them  are  synonymous ;  for  if  a  man  be 
«eiBed  in  fee,  he  has  power  to  sell  (/).  But  the  converse 
^•this  proposition  is  not  universally  true  (m). 

A  man  having  merely  a  power  to  appoint  an  estate, 
•Oimot  be  said  to  be  seised  in  fee  of  the  estate,  although 
lie  hms  a  right  to  convey;  and  accordingly,  in  oases  of 
'^i«  nature,  it  is  usual  to  omit  the  first  coveaant,  and  to 
iniert  a  covenant,  that  the'power  was  well  created,  and  is 
jiot  suspended  or  extinguished. 

(f)   See  and  consider  Co.  Litt.  (A:)  Swpra^  ch.  ^. 

3115,  b.  t.  10 ;  Glover  v.  Cope,  1  (/)    Nervin  v.  Munns,   3  Lev 

Show.    284  ;    Hurd   c.   Fletcher,  47 ;  Browning  r.  Wright,  2  Bos 

Doogl.  43  ;  Duke  of  Marlborough  and  Pull.  13. 

V.  Lord  Godolphin,  2  Ves.  61 ;  and  (m)  See  4  Cruise's  Dig.  78,  s,  30 
3  Wils.  26,  at  the  bottom. 

N  N  Covenants 
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|.  it  might  open  a  door  to  fraud,  for  the  purchaser  might 
tecredy  procure  a  stranger  to  make  a  tortious  entry,  that 
le  might  charge  the  covenantor  with  an  action.  And 
3iere  is  a  case  in  the  year-books  in  the  reign  of  Hen.  VIII. 
prhere  the  question  was,  whether  a  general  covenant 
n  a  lease  should  extend  to  an  eviction  by  one  who  had 
ID  right.  Englefield  said,  that  he  should  not  have  a  writ 
>f  covenant  against  his  lessor  when  he  is  ousted  by  tort, 
br  th^re  is  no  mischief,  because  he  may  have  a  writ  of 
lWpass>  or  an  ejectione  firmce  against  the  person  who 
mtod  him ;  but  if  he  was  ousted  by  one  who  had  a  title 
jiamttoant  against  whom  he  could  have  no  relief,  th6n  he 
hay  have  a  writ  of  covenant  against  his  lessor,  Quod  fait 
wmxuvm  per  plusieurs  {q). 

'u%,  .But  where  a  vendor  covenants  to  indemnify  a  pur- 
Hmnk  against  a  particular  person  by  name,  there  it  seems 
Iwt  the  covenant  shall  extend  to  an  entry  by  that  person, 
19  it  by  dtoit  or  torty  for  it  is  to  be  presumed  that  such 
lertoo  had  an  interest  (r). 

3.  Aod  where  the  covenantor  himself  does  any  act  as- 
Mttiiig  a  title,  it  will  be  a  breach  of  the  covenant,  al-^ 
iMX^h  he  covenanted  against  lawful  disturbances  only, 
■tit  ike  aotdone  by  him  was  tortious,  and  might  be  the 
Ugfect  of  an  action  of  trespass  {s).  The  contrary,  how- 
srtr.  Was  formerly  holden  (0-  It  must,  nevertheless,  be 
m  aet  asserting  a  title ;  therefore,  if  the  seller  went  on 
he  estate  to  sport,  the  purchaser  could  not  maintain  cove- 
Mttit(ci). 

'^)  T.  26H.  S,  pi.  11.  Rep.    671;   Crosse  r.  Young,  2 

(r)  Foster  v.  Mapes,  Cro.  Eliz.  Show.  425.  S.  C.  MS. 

W ;  Hob.  35 ;  1  Ro.  Abr.  430,  pi.  (0  Davie  v.  Sacheverell,  1  Ro. 

9.     See    Hayes    t>.    Bickerstaif,  Abr.  429,  pi.  7* 

Tangfa.  lis.  («)  See  Seddon   r.  Senate,   13 

'  (i)  Lloyd  V.  Torakies,  I  Term  East,  72. 

N   N  2                                          4.  So 
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4.  So  a  covenant  against  all  claiming  or  pretending  to 
claim  any  right  extends  to  a  tortious  eviction  (v). 

5.  And  whatever  opinion  may  anciently  have  been  en- 
tertained (a^)y  yet  it  is  now  clear,  that  a  suit  in  equity,  by 
which  the  purchaser  is  disturbed,  is  within  a  covenant  for 
quiet  enjoyment  against  disturbances  generally  (y).  It 
is,  however,  customary  to  expressly  extend  covenants  for 
title  to  equitable  charges,  disturbances,  &c. 

6.  In  a  case  where  the  seller  covenanted  generally  that 
he  was  seised  in  fee,  without  any  condition,  &c.  or  aoj 
other  estate,  matter,  cause,  restraint,  or  thing  what8oe?er, 
whereby  to  alter,  bar,  change,  charge,  burthen,  impeacli^ 
incumber  or  determine  the  same,  and  had  good  right  to 
convey  the  same.     It  appeared  that  the  lady  of  the  masior 
had  actually  demised  a  small  part  of  the  land  sold  &r 
ninety-nine  years,  determinable  on  lives,  and  the  lesseei 
had  entered  and  continued  to  enjoy  the  estates.    It  nil 
held  that  the  lease  was  made  by  mistake,  and  did  ndt 
amount  to  a  disseisin,  and  that  the  covenant  did  not  ex- 
tend to  the  leases.     It  was  said,  what  can  a  man  be  sup- 
posed to  covenant  against  beyond  the  validity  of  the  title! 
and  most  assuredly  not  against  these  surreptitious  podiLCit 
leases.  The  action  of  covenant,  it  was  added,  bnlyext^ided 
to  the  consequence  of  legal  acts,  and  the  reason  is  to  be 
found  in  the  case  of  Hayes  t;.  Bickerstaff,  that  die  hw 
shall  never  judge  that  a  man  covenants  against  the  wrongs 
ful  acts  of  strangers  (-2:). 

It  will  be  observed,  that  the  leases  were  accompaniB^ 


(t>)  Chaplain  v.  Southgate,    10  Abr.  430,  pi.  15  ;  and  see  S 

Mod.  384;  Com.  230;   Perry  v.  71,  pi.  lOQ. 

Edwards,  1  StF.  400.  (y)  Calthorp  v.  Hayton,  2  Bfoi 

(x)  Selby  r.  Chute,  Mo.  S5d  •  54 ;  Hunt  v.  Danven,  Raym.  57^. 

1  Browid.  23 ;  Winch,  116;  1  Ro.  (2)  Jerritt  v.  Weare,  3  Price,  Sf^ 

witi 
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with  actual  possession  by  the  lessees,  who  had  expended 
money  on  the  property.  They  were  therefore  within  the 
covenant,  and  unless  the  covenants  were  held  to  extend  to 
them,  general  covenants  for  title  would  be  waste  paper. — 
They  are  always  intended  to  guard  against  a  title  adverse 
to  the  covenantor's,  although  it  may  not  be  a  lawful  title. 
Clearly  the  leases  were  a  charge  on  the  property  at  the 
time  of  the  convey ance^  and  an  ejectment  at  all  events  was 
necessary  to  dispossess  the  lessees.  They  therefore  were 
incumbrance  within  the  covenant.  It  is  not  like  the 
of  interruptions  by  persons  not  claiming  lawfully  sub- 
aeqaently  to  the  conveyance. 

7.  A  covenant  for  right  to  convey  extends  not  only  to 
tihe  title  of  the  covenantor,  but  also  to  his  capacity  to  grant 
die  estate.  Therefore,  where,  upon  a  conveyance  by  a 
man  and  his  wife,  the  husband  covenanted  that  they  had 
good  right  to  convey  the  lands,  and  the  wife  was  under 
age,  the  covenant  was  adjudged  to  be  broken  {a). 


In  respect  to  the  persons  against  whose  acts  limited 
covenants  will  extend,  it  seems  that, 

1.  A  covenant  for  quiet  enjoyment  against  il,  and  any 
other  person  by  his  means,  tide  or  procurement,  is  broken 
by  the  entry  of  a  person  in  whose  name  A  purchased 
joinfly  with  his  own  name  (b). 

2.  In  this  case  Mr.  Justice  Doddridge  put  many  cases. 
if  a  tenant  in  tail,  to  whom  the  estate  tail  was  made, 
makes  an  estate  and  covenants  as  before,  and  the  issue 
ousts  the  covenantee,  the  covenant  is  broken,  because, 
being  his  purchase,  the  descent  to  his  issue  is  by  his 
means,  although  not  by  his  title.     But  if  the  issue  make 

(a)  Nash  v.  Ashton,  Sir  Tho.         (6)  Butler  %>.  Swinnerton,  Palm, 
Jones,  195.  339 ;  Cro.  Jac.  057* 

N  N  3  an 
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aD  estate  and  covenant,  and  the  issue  of  the  issue  enter^  it 
is  not  broken,  because  they  are  not  in  by  his  meansy  but 
by  descent.  But  if  there  be  a  lessee  for  life,  lenaiader 
over,  and  the  lessee  make  an  estate  and  coveDant,  and 
die,  and  he  in  remainder  enter,  it  is  not  broken,  became 
he  is  in  by  the  feoffor,  not  by  the  lessee.  But  if  a  iiia^ 
enfeoff  upon  condition  to  be  enfeoffed  for  life,  remaiDdor 
over,  there  it  shall  be  otherwise,  because  by  his  procuie- 
ment  and  means ;  et  sic  de  similibus. 

3.  So  if  il  covenant  for  quiet  enjoyment  against  iD 
claiming  by,  from  or  under  him,  a  claim  of  dower  by  hii 
wife  is  within  the  covenant ;  but  otherwise,  if  the  modier 
of  A  claim  her  dower,  because  she  does  not  daim  by, 
from  or  under  him  (c). 

4.  A  covenant  for  quiet  enjoyment  against  A^  or  91B/ 
person  claiming  under  him,  extends  to  a  person  derifiiy 
title  under  an  appointment  made  by  il,  by  virtue  of  t 
power,  in  the  creation  of  which  he  concurred,  altfaoi^ 
the  estate  did  not  move  from  Ay  and  the  estate  of  die  ap- 
pointee is,  according  to  the  general  rule,  considered  u 
limited  to  him  by  the  deed  creating  the  power. 

This  was  settled  in  the  case  of  Hurd  r.  Iletcher  (fy> 
1 1  Sir  John  Astley  and  his  wife  levied  a  fine  of  ker  estate  to 

*  the  use  of  Sir  John  for  life,  with  power  of  leasing;  re- 

mainders over,  with  a  joint  power  of  revocation  to  Sir  Job 
and  Lady  Astley.  They  exercised  this  power,  and  sub- 
ject to  the  husband's  life  estate,  and  power  of  leasing  tni 
other  uses,  which  afterwards  determined,  limited  die 
estate  to  Lord  Tankerville  in  tail.  Sir  John  .afterwards 
granted  a  lease  not  warranted  by  the  power,  and  cove- 
ii  nanted  for  quiet  enjoyment  by  the  lessee,  without  anj 

interruption  by  him,  or  any  person  or  persons  daiming^ 
or  to  claim  by,  from  or  under  him.     Lord  TankerviDc's 


'1 
I 


i1 


(c)  Godb.  333  ;  Palm.  340.  {d)  Dougl.  43. 

remainder 
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fwmiinder  in  tail  having  fallen  into  possesgion,  he  evicted 
le  lessee  on  account  of  the  defective  ei^ecution  of  the 
Qiwer,  whereupon  the  lesaee  brought  an  action  against 
lit  John's  executora;  and  it  was  holden,  that  Sir  John 
IBS  4  necessary  party  to  the  second  declaration  of  uses ; 
lid|  ^^refore,  Lord  Tankerville  claimed  under  him,  and 
le  e?i(stiQn  was  within  the  covenant 
5*  It  may  be  proper  to  mention,  that  the  case  of  Butler 
.  Swinnerton,  which  (to  borrow  an  expression  of  ILord 
Lflnyon's)  is  the  magna  charta  of  the  liberal  construction 
f  covenants  for  title,  is  also  stated  in  Shep.  Touch.  171, 
ilMch  goes  on  to  state,  ^^  and  so  it  is  also,  if  A  purchase 
ml  of  jB,  to  have  and  to  hold  to  A  for  life,  the  remainder 
yCx  the  son  of  A^  in  tail,  and  after  A  dpth  make  a  lease. 
P  diialand  to  D  for  years,  and  doth  covenant  for  the 
met  enjoying,  as  in  the  last  case,  and  then  he  di^th ;  and 
NHI C  doth  oust  the  lessee :  in  this  case  this  was  hel4  to 
9  HP  l»reach  of  the  covenant :"  and  for  this  positiox^ 
wu^'fl  duse,  M.  7  and  8  Eliz.  is  cited,  and  no  reference 
V  m^  tQ  any  other  report  of  the  case.  Now  this  case, 
I  it  stands  in  Shep.  Touch,  (a  book  of  acknowledged 
■AK>nty)  is  in  direct  opposition  to  the  decision  in  Butler 
.  SwiDiierton ;  but  from  other  reports  of  Swan's  case  (e), 
;  iq[)|iefar8  that  there  was  no  actual  covenant  in  the  lease^ 
ml  jnerely  a  covenant  in  law  on  the  words  '^  concessit  et 
m^f^itf^  and  therefore  the  judges  thought  the  action  did 
Pit  lie,  because  the  covenant  determizied  with  the  estate; 

r  4^  lessee. 

6.  A  covenant  for  quiet  enjoyment,  quietly  and  clesurly 
i^piitted  of  and  from  all  grants,  fix.  rents,  rent-charges, 
€•  whatsoever,  has  been  holden  to  extend  to  an  annual 
nit-rent  payable  to  the  lord  of  the  manor,  and  incident  to 

(i)  Mp.  74,  pi.  «04 ;  Dy.  2^7,  pl-  13 ;  BendU  138,  pL  208 ;   ind 
mi.  19,  pL  95. 

V  K  4  the 
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ff  * 

the  termre  of  the  lands  sold,  although  ^ere  was  noarreir 
of  the  rent  due  (/). 

7.  A  covenant  for  quiet  enjoyment  against  any  inter- 
ruption of,  from  or  by  the  vendor  or  his  heirs,  or  any 
person  whomsoever,  legally  or  equitably  claiming,  or  to 
claim  any  estate,  &c.  in  the  premises,  by,  from,  under  or 
in  trust  for  him  or  them,  or  by,  through  or  with  hk  <v 
their  acts,*^  means,  default^  privity,  consent  or  procure- 
ment, was  adjudged  to  extend  to  an  arrear  of  quit-rent 
due  at  the  time  of  the  conveyance,  although  it  was  not 
shown  that  the  rent  accrued  due  during  the  time  the  ven- 
dor held  the  estate.  For  the  Court  said,  if  it  were  in  anreir 
in  his  life*time,  it  was  a  consequence  of  law,  that  it  wti 
by  his  default)  that  is,  by  his  default  in  respect  of  the 
party  with  whom  he  covenants  to  leave  the  estate  on- 
incumbered  {g). 

In  this  case  it  was  argued  by  the  counsel  for  thenn- 
dor,  and  apparently  on  very  solid  grounds,  that  to  make 
the  vendor  liable  to  the  arrear  of  this  rent,  under  hii 
covenant,  would  be  tantamount  to  a  decision  that  the 
covenant,  although  limited,  should  extend  to  the  acts  of 
all  the  world.  The  clear  intention  of  the  parties  wai, 
that  the  vendor  should  covenant  against  his  own  ach 
only ;  and  yet  it  should  seem  that  the  argument  of  dK 
Court  would  apply  as  well  to  a  mortgage,  or  any  odier 
incumbrance  created  by  a  prior  owner,  as  to  an  airear  of 
quit-rent,  in  pajnnent  of  which  a  former  occupier  made 
default — ^The  reader  should  be  cautious  how  he  applitf 
this  decision  to  cases  arising  in  practice,  as  it  may  lead 
him  to  draw  conclusions  not  authorized  by  prior  decisioai* 

8.  We  should  be  careful  to  distinguish  the  foreg^ 

(/)   Hammond  r.  Hill,  Com.     401.    See  aod  consider  Lord  Al- 
I^-  vanley's  judgment    in   Heae  r- 

( ^)  Howes  V.  Brushfield,  3  East,     Stevenson,  3  Bos.  and  PuU.  M' 

case 
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case  from  that  (k)  where  the  lessor,  reciting  that  he  was 
seised  of  an  estate  of  freehold  and  inheritance  in  the  estate, 
covenanted  for  quiet  enjoyment  against  himself,  his  heirs, 
&c.  or  any  other  person  or  perscms  lawfully  claiming  by, 
from  or  under  him,  &c.  or  by  or  through '  his,  their  or 
any  of  their  acts,  means,  default  or  procurement  The 
lessees  were  evicted  by  the  remainder-man  under  a  settle- 
ment, and  it  appeared  that  the  lessor  could  have  obtained 
&e  fee-simple  by  suffering  a  recovery.  Lord  Rosslyn 
considered  it  to  be  dear,  that  on  eviction  by  any  person 
/claiirting  paramount  to  the  lessor,  they  must,  upon  that 
eviction,  have  imder  the  covenant  in  the  leases  satisfac- 
tion from  his  assets.  The  ground  of  this  opinion  must 
have  been,  that  the  eviction  was  owing  to  the  default  of 
ibe  lessor,  in  not  suffering  a  recovery.  He  assumed  tp  be 
tenant  in  fee,  and  the  nature  of  his  title  rested  in  his  own 
bieast;  whether  the  de&ult  arose  from  friaud  or  negli- 
'  gence,  was  to  the  lessees  immaterial. 


II.  We  are  now  to  consider  in  what  cases  restrictive 
word^  added  to  some  of  the  covenants  only,  shall  extend 
to  all  the  covenants  in  the  deed. 

It  may  be  first  necessary  to  premise,  that  where  cove- 
nants are  limited  to  particular  acts,  as  to  the  acts  of  the 
Vendor  for  instance,  the  covenants  are  restrained  in  the 
following  manner :  ^'  that  for  and  notwithstanding  any 
act,  deed,  matter  or  thing  whatsoever,  by  him  the  said . 
A^  the  vendor,  made,  done,  committed  or  executed  or 
4mowingly  or  willingly  suffered  to  the  contrary  thereof," 
be  is  seised  in  fee.  And  that,  '^  for  and  notwithstanding 
any  such  act,  deed,  matter  or  thing  whatsoever,  as  afore- 

{h)  Lady  Cavan  v.  Pulteney,  2  Ves.  jun,  544.     See  R^.  Lib.  B. 
IJW,  fo.  S16. 

said," 
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said,"  he  has  power  to  convey.    And  that  tiie  pnrchaMry 
his  heirs  and  assigns,  shall  quietly  enjoy  '^  without  the 
interruption,  &c.  of  A^  or  his  heirs,  or  any  person  chiming 
by,  from  or  under,  or  in  trust  for  him  or  them.''    '^  And 
that "  (I)  free  from  incumbrances  made  or  so&red  '*bf 
Ay  or  any  person  claiming  by,  from  or  under,  <Hr  in  trot 
for  him."    And  lastly,  that  ^^  A,  and  all  persons  ^Mmwy 
any  estate  in  the  premises  by,  from  or  under,  or  in  timl 
for  him,"  shall  execute  frurther  assurances.     But  althougk 
this  is  the  usual  and  technical  manner  of  restraining  cofe* 
nantSy  yet  aa  agreement j  in  any  part  of  a  deed,  that  tbs 
covenants  shall  be  restrained  to  the  acts  of  particular  pov 
sons,  win  be  good,  although  the  covenants  themsehesaia 
general  and  unlimited  (i). 

a.  General  covenants  will  not,  however,  be  cut  dowi^ 
unless  the  intention  of  the  parties  clearly  appears. 

Therefore,  in  the  case  of  Cooke  t;.  Fowndes  (k\  lAm 
the  vendor  covenanted  that  he  was  seised  of  a  good  tM$ 
in  fee,  according  to  the  indenture  made  to  him  by  Bj{(i 
whom  he  purchased),  it  was  determined  to  be  a  genenl 
covenant;  for  the  reference  to  the  conveyance  by  B^ 
served  only  to  denote  the  limitation  and  quality  of  dip 
estate,  and  not  the  defeasibleness  or  indefeasiUeoM  of 
the  title. 

In  a  modem  ease,  where,  in  an  assignment  of  a  km 
by  ex^caitors,  they  had  covenanted  for  quiet  enjojOMat 

(t)  Bmwnv.  Brown,  1  Lev.  57.  (A:)  1  Lev.  40;  1  KeKW. 


(I)  lliit  pronoun  is  used  empfaatkaUy.  You  shall  eojoy  the 
a|id  ikai  free  fma  incumbranoes.  Dr.  Jf haaon  baa  extrsclfd  ^ 
from  the  Duly  of  Man,  in  which  the  word  ia  used  in  the  aama 
*^  We  mual  direct  our  prayera  to  right  ends;  and  iJUU  either  in  m/fA 
of  the  prayer  itselfi  or  the  things  we  pray  for.''  It  has,  however,  bici 
thoughft  that  the  word  haa  crept  l^to  the  common  form  of  coveaaati 
through  inadvertence. 

without 
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vithout  any  let,  &c.  of  them,  or  either  of  them,  their  or 
dther  of  their  executors,  administrators  or  assigns^  &r  any 
)ther  person  or  persons  whomsoever^  it  was  insisted  at  the 
Mff  that  executors  can  only  be  understood  to  covenant 
Ig^dnst  their  own  acts ;  and  therefore,  that  the  words  ^^  any 
)ther  person  or  persons  whomsoever,"  must  be  restrained 
O'persons  claiming  under  them.  And  it  is,  perhaps,  not 
!QQ  much  to  say,  that  the  opinion  of  the  CSourt  inclined  to 
Us  QOiustruction  (/).  Wherever,  therefiire,  executors  or 
mstees  agree  to  enter  into  covenants  extending  beyOnd 
lieir  own  acts,  the  agreement  of  the  plurtiea  should  be 
Kadnctly  stated  in  the  recitals. 

\.$m  In  a  case  (]»)  where  A  and  JB  W€re  joint-tenaats  for 
fears  of  a  mill,  A  assigned  all  his  interest  to  C,  without 
Ito  easent  of  B^  and  died.  B  afterwards  by  indenture 
"ptiting  the  lease,  and  that  it  came  to  him  by  smrvivoiship 
imted  the  residue  of  the  term  to  J.  S.  and  covenanted 
9r  ^fttiet  enjojrment  of  it  notwithstanding  any  act  done  fagr 
linL  B  also  gave  the  purchaser  a  bond  conditional  to 
liprfonn  the  covenants^  grants^  articles. and  agieenients  in 
iie  assignment ;  and  die  purcfaasec  laving  bee&  evicted 
fj  Cot  the  moiety  assigned  to  hiai,  bitmght  an  action  oft 
ke  bond,  and  obtained  judgment  Lord  j^don  (fi)  seems 
IQ.Consider  the  judgment  as  having  turned  on  the  recital, 
ind  that  the  recital  itself  amounted  to  a  warranty.  But 
lie  ground  of  the  decision  appears  to  be,  that  the  word 
prant  in  the  assignment  amounted  to  a  warranty  of  ikse 
ide,  and  was  not  qualified  by  the  enduing  particttlar 
Mfvenant,  because  the  grant  was  of  the  whole  estate,  at 
Ippeared  from  the  recital,  and  was  defective  from  the 

(0  Noble  V.  King,  1  H.  Blackat.  (»)  Sae2Bot.aodPiiU.35;aiid 

14. '  sea  Seddon  v.  Senate,  IS  East,  6S; 

(m)  Proctor  v.  Johnson,  Yelv.  Barton  v.    Fitzgerald,i    15    East, 

175 ;  Cro.  £Uz.  SOQ ;  Cro.  Jac  233.  530. 

first 
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first  as  to  a  moiety,  and  the  condition  of  the  bond  was 
to  perform  all  grants,  &c. 

It  seems  material  to  refer  the  case  of  Johnson  v.  Proc- 
tor to  the  true  ground  of  the  decision,  because  if  the  case 
turned  solely  on  the  recital,  it  might  perhaps  be  thought 
that  a  general  recital  in  a  conveyance  of  the  inheritance 
of  an  estate,  that  the  vendor  is  seised  in  fee,  would  amount 
to  a  general  warranty,  and  would  not  be  controlled  hj 
limited  covenants  for  the  title — a  proposition  which  ce^ 
tainly  cannot  be  supported. 

4.  Where  restrictive  words  are  inserted  in  the  first  of 
several  covenants  having  the  same  object,  they  will  be 
construed  as  extending  to  all  the  covenants,  although  they 
are  distinct 

Thus,  in  Nervin  v.  Munns  (0),  the  vendor  covenastedf 
1st,  that  notwithstanding  any  act  by  him  to  the-contnijf' 
he  was  seised  in  fee :  2d]y,  that  he  had  good  right  to  con- 
vey :  sdly,  that  the  lands  were  clear  of  all  incumbranoei 
made  by  him,  his  father,  or  grandfather :  and  4thly,  thit 
the  vendee  should  quietly  enjoy  the  estate  against  dl 
persons  claiming  under  the  vendor,  his  father,  or  grand- 
fether.  And  it  was  holden  by  three  justices  against  HoA, 
Chief  Justice,  that  the  second  covenant,  although  generdy 
was  restrained  by  the  first  covenant  to  acts  done  by  die 
vendor. 

So  in  Browning  v.  Wright  (p),  where  a  vendor  wko 
daimed  an  estate  in  fee  by  purchase,  sold  the  estite,  and 
covenanted  first,  that  notwithstanding  any  thing  by  him 
done  to  the  contrary,  he  was  seised  in  fee,  '*  and  that  be 
had  good  right,  &c.  to  convey  in  manner  aforesaid,"  it 
w^  holden  that  the  generality  of  the  latter  covenant  mis 
restrained  by  the  restrictive  words  in  the  former.  For,  in 
the  first  place,  the  purchaser  was,  according  to  the  general 

(0)  S  Lev.  46.  (p)  2  Bos,  and  Pull.  13. 

practice, 
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practice,  entitled  to  limited  covenants  only ;  and,  in  the 
next  place,  the  special  covenants  would  be  of  no  use,  if 
the  other  were  general.  Besides,  the  defendant  having 
covenanted  that,  '^  for  and  notwithstanding  any  thing  by 
him  done  to  the  contrary,''  he  was  seised  in  fee,  and  that 
he  had  good  right  to  convey ;  the  latter  part  of  the  cove- 
nant, coupled  as  it  was  with  the  former  part  by  the  words 
**  and  that,"  must  necessarily  be  over-ridden  by  the  intro- 
ductory words  '*  for  and  notwithstanding  any  thing  by 
him  done  to  the  contrary  (y)." 

Again,  where  tenant  pur  outer  vie  leased  for  twenty- 
one  years,  and  covenanted  that  he  had  not  done  any  act, 
but  the  lessee  should  or  might  enjoy  it  during  the  years ; 
afterwards,  within  the  twenty-one  years,  cestui  que  vie 
died;  and  it  was  adjudged  that  the  covenant  was  not 
broken,  for  '^  but"  referred  the  subsequent  words  to  the 
preceding  words  (r). 

So  in  Broughton  t;.  Conway  (^),  a  covenant  that  the 
vendor  had  not  done  any  act  to  disturb  the  vendee,  but 
that  the  assignee  might  enjoy  without  the  disturbance  of 
him  or  any  other  person^  was  held  to  be  confined  to  acts 
done  by  the  vendor,  on  the  ground  of  the  latter  words 
being  only  a  continuation  of  and  dependent  on  the  pre- 
ceding matter.  In  this  case,  however,  one  of  the  judges 
was  decidedly  of  a  contrary  opinion ;  and  certainly  there 
were  express  words  to  get  over,  namely,  ^'  or  any  other 
person ;"  which  circumstance  does  not  occur  in  any  other 
of  this  line  of  cases,  in  all  of  which  tlie  reader  will  per- 
ceive, that  no  word  was  rendered  inoperative,  but  the 
introductory  clause  was  merely  held  to  extend  over  all 
the  distinct  covenants,  in  the  same  manner  as  a  general 

iq)  Per  Lord  Alvanley,  3  Bos.         («)  Dy.  240 ;  Mo.  58 ;  and  see 

aad  Pull.  574.  S.  C.  cited  and  applied  by  Lord 

(r)  Peles  r.  Jervies,   Dy.  240,  Ellenborough,  C.  J.  8   East,  89; 

marg. ;  Cro.  Jac.  G15,  pi.  5.  and  1  Brod.  and  Bing.  340. 

introduction 
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introduction  to  a  will  frequenily  influences  the  whole 
will.  And  in  a  recent  case  (0^  whbre  the  covenants  wei( 
introduced  with  the  usual  words,  restricting  them  to  th^ 
covenantors  own  acts,  but  the  covenant  for  quiet  enjoy- 
ment ended  thus :  ^^  of  or  by  the  said  grantors  or  any  of 
them,  &c.  or  of  or  by  any  other  person  orperwom  whob^ 
ever ;"  and  the  covenant  against  incumbrances  was  ge- 
neral, excepting  only  a  chief-rent ;  the  Court  of  Kinga 
Bench  determined,  that  the  covenant  for  quiet  enjoyment 
was  not  restrained  by  the  introductory  words  of  restrie* 
tion,  but  was  general  and  unlimited.  Lord  Elleiiboroiigli, 
C.  J.  in  delivering  the  opinion  of  the  Court,  juidy  hid 
great  stress  on  the  covenant  being  a  distinct  covenant 
firom  the  covenant  for  title.  He  said,  that  it  was  petfecdy 
consistent  with  reason  and  good  sense,  that  a  cantiom 
grantor  should  stipulate  in  a  mor^  restrained  and  KnAed 
manner,  for  the  particular  description  of  title  whidi  Ik 
purports  to  convey,  than  for  quiet  enjoyment.  He  msf 
suspect,  or  even  know,  that  his  title  is,  in  stridbea  of 
law,  in  some  degree  imperfect,  but  he  may  at  the  nne 
time  know,  that  it  has  not  become  so  by  any  act  of  Us 
own ;  and  he  may  likewise  know,  that  the  imperfection  k 
not  of  such  a  natiire  as  to  afford  any  reasonable  dnmce 
of  disturbance  whatever  to  those  who  should  take  and* 
it ;  he  may,  therefore,  very  readily  take  upon  him  an  in- 
demnity against  an  event  which  he  considers  as  next  to 
impossible,  whilst  he  chooses  to  avoid  a  responsibflitf  f(tr 
the  strict  legal  perfection  of  his  tide  to  the  estate,  in  caiie 
it  should  be  found  at  any  period  to  have  been  liable  to 
some  exception  at  the  time  of  his  conveyance. 

In  a  later  case  («),  where  the  subject  was  elaboratdy 
discussed,  the  covenants  in  an  assignment  of  a  leasehdd 

(0  Howell  V.  Richards,  U  East,         (ti)  Nind  v.  Manhall,  1  Bisd. 
<$33.  and  Bing.  31P. 

estate 


COVENANTft  VOR  tlTU*  ^9 

estate  were,  i .  &at  notwithgtanding^  aliy  act  by  the  seller, 
the  lease  was  a  good  lease ;  2.  ^'  and  further,  that  '^  the 
purchaser  might  peaceably  enjoy  without  any  interruption 
firom  '^  the  seller,  his  executors,  admimstratDTs  or  assigns, 
or  any  other  person  or  persons  whatsoever  having  or  law- 
fully claiming,  or  who  should  or  might  at  any  time  or 
times  thereafter,  during  the  said  term,  have  or  lawfully 
daim,  any  estate,  &c.  in  the  premises ;  and  that  free  firom 
incumbrances  by  the  seller ;  and  moreover,  for  further  as- 
surance by  the  seller,  his  executors  and  administrators,  and 
all  persons  claiming  by,  from,  under  or  in  trust  for  him  or 
'Aem.  All  the  covenants  therefore  were  restricted  to  the 
ibcta  of  the  seller,  except  the  covenant  for  quiet  enjoyment, 
wbicli  in  words  expressly  extended  to  all  maiddnd.  It  was 
iield  by  three  judges  against  one,  that  by  construction 
^e  covenant  for  qu^et  enjoyment  was  restrained  to  persons 
daiming  under  the  seller,  and  this  case  was  distinguished 
from  Howell  v.  Richards,  on  the  ground  that  there  the 
-covenant,  respecting  incumbrances,  contained  words  as 
general  as  the  words  of  the  preceding  covenant  for  quiet 
enjoyment,  with  one  single  exception,  viz.  the  chief-rent, 
which  was  not  an  act  or  default  of  the  party,  or  of  any 
claiming  under  him :  this  exception,  therefore,  confirmed 
"Ae  generality  of  all  the  other  words. 

Perhaps  we  should  in  this  place  notice  the  case  of  Bar- 
ton t;.  Htzgerald  (v).  It  arose  upon  covenants  in  an  as- 
aignilient  of  a  lease.  The  lease  was  recited  to  be  for  the 
leltn  of  ten  years,  and  the  seller  assigned  the  estate  to  the 
|mrchaser  for  the  residue  of  that  term.  The  covenants 
were,  first,  the  common  covenant,  that  the  seller  had  done 
no  act  to  incumber,  except  an  under-lease ;  2dly,  ^^and 
also,"  that  the  lease  was  subsisting,  and  not  become  void 
or  voidable ;  3dly,  for  quiet  enjoyment  against  the  act  of 

(v)  15  East,  530. 

the 
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the  seller ;  and  lastly,  for  further  assurance  of  the  seller 
during  the  residue  of  the  term.    It  appeared  that  the  lease 
was  for  ten  years,  if  a  person  should  so  loi^  live,  and  be 
died  after  the  assignment,  but  before  the  expiration  of 
the  ten  years,  by  effluxion  of  time.     And  the  Court  of 
King's  Bench  held,  that  the  second  covenant  was  general 
and  unlimited,  and  that  by  the  death  of  the  cestui  qm  pitj 
the  purchaser  had  a  good  right  of  action.     The  judges 
relied  principally  on  the  recital.     The  exception  of  the 
under-lease,  which  was  for  a  term  absolute,  imported,  fhey 
thought,  that  the  seller  had  a  right  to  incumber  absoljaJfielv 
for  the  term  stated,  and  they  were  of  opinion,  that  idf  tfiie' 
other  covenants  would  be  operative,  though  the  second 
w^e  construed  to  be  absolute.     This  case,  it  will  be  ^ 
served,  depended  upon  very  particular  circumistuiM^'i 
independently  of  which  it  should  seem,  that  the  covetttiit 
upon  which  the  purchaser  recovered  would  have  b^ 
restrained  by  the  other  covenants.  ■'  •'  ^  '  '*' 

5.  But  where  ihe^rst  covenant  is  general,  as 
limited  covenant  will  not  restrain  the  generalitf^'dftti 
preceding  covenant,  unless  an  express  intention  tOfm  A 
appear,  or  the  covenants  be  inconsistent.  ^  "•'  '^^* 

Thus  in  Gainsford  v.  Griffith  (.r),  on  an  assignmen^Wt 
leasehold  estate,  the  vendor  covenanted  that  the  leaselHft 
a  good,  certain,  perfect  and  indefeasible  lease  in  fte  Un^i 
and  so  should  remain  during  the  residue  of  the  teM^  1^ 
that  the  purchaser,  his  executors,  administrators  and  vlA 
signs,  should  quietly  enjoy  the  premises  withotf  anylet, 
denial,  &c.  by  the  vendor,  his  executors  or  asi^gnr;' iM 
acquitted  or  otherwise  saved  harmless  of  all  inciunbirtSffiA 
committed  by  the  vendor.  And  it  was  holden;  ^iif% 
generality  of  the  preceding  coyenant  was  not  restrid^ 
by  the  latter  covenant.  '    '* 

(jr)  I  Saund.  58;  1  Sid.  338.     See  2  Bob.  and  Pull.  23.25;  1  Biod. 
andBing.  331.  ^^j 
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And  in  Noiman  v.  Foster,  Lord  C.  J-  Hale  said,— If  I 
covenant  that  I  have  a  lawful  right  to  grant,  and  that  you 
shall  enjoy,  notwithstanding  any  claiming  under  me; 
fteae  are  two  several  covenants,  and  the  first  is  general, 
sod  not  qualified  by  the  second.  And  to  this  Wylde,  J. 
agreed,  and  he  said,  that  one  covenant  went  to  Uie  tUkj 
nd  the  other  to  the  possession  (^). 

fio  in  the  late  case  of  Hesse  v.  Stevenson  (^),  where,  on 
in  assignment  of  certain  shares  of  a  patent  right,  the  as- 
signor covenanted,  that  he  had  good  right,  &c.  to  convey 
(km  ahares,  and  that  he  had  not  by  any  means  direcdy  or 
indincdy  forfeited  any  right  or  authority  he  ever  had  or 
JBJglit  have  had  over  the  same,  it  was  decided  that  the 
ganvality  of  the  first  covenant  was  not  restrained  by  the 
latter  covenant  Lord  Alvanley  said,  that  the  covenant 
instead  of  being  framed  in  the  usual  and  almost  daily 
SPOids,  where  parties  intend  to  be  bound  by  their  own  acts 
QtAff  vis*  '^  for  and  notwithstanding  any  act  by  him  done 
to  As  contrary,"  omitted  them  altogether.  The  omission 
af  ttase  words  was  almost  of  itself  decisive.  The  atten* 
lion  €i  the  purchaser  was  not  called  by  any  words  to  the 
ialaiBt  of  the  vendor  to  confine  his  covenant  to  his  own 
The  Court  ought  not  to  indulge  parties  in  leaving 
words  which  are  ordinarily  introduced,  and  by  which 
real  meaning  of  the  parties  might  be  plainly  under- 


6.  And  in  cases  of  this  nature,  as,  on  the  one  hand,  a 
ent  limited  covenant  does  not  restrain  a  preceding 
covenant,  so,  on  the  other  hand,  a  preceding 
covenant  will  not  enlarge  a  subsequent  limited 


Thns,  in  Trenchard  t;.  Hoskins  (a),  a  person  being  seised 

(f)  1  Mod.  101.  (fl)  Winch,  01 ;  1  Sid.  52B.  See 

(i)  3  Bos.  end  Pull.  &65.  2  Boa.  end  Pull.  10. 

O  O  of 
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of  an  estate  granted  under  letters  patent,  conveyed  it  to 
a  purchaser,  and  in  the  conveyance  the  giiiaiit  firom  dit 
crown  was  recited,  and  the  title  was  deduced  fimn  dit 
grantee  to  the  vendor,  who  entered  into  covenants,  fin^ 
that  he  was  seised  in  fee;  secondly,  thiett  he  had  good 
power  to  convey ;  and  thirdly,  that  there  was  no  rev» 
sion  in  the  crown,  Twttvithstanding  any  act  done  by  luau 
In  grants  of  lands  by  the  crown,  it  is  usual  to  reservo  a 
reversion  which  the  grantee  cannot  bar.      Afier  gvsit 
difference  of  opinion  on  the  subject,  it  seems  to  hm 
been  decided,  that  the  restrictive  words  to  the  hsfr  oofB- 
nant  did  not  extend  to  the  two  preceding  ones ;  die  Court 
presuming  the  intention  to  be,  that  the  vendor' should 
entet  into  an  absolute  covenant  for  his  seisin  in  fee,  m  •& 
cases  but  one ;  namely,  that  he  should  not  be  UaUc  m 
the  objection  of  a  reversion  existing  in  the  crown,  nks 
that  reversion  appeared  to  have  been  veste^  in  the  wm 
by  his  own  act  (bi).  .  \    ■  " 

7.  Where  the  covenants  are  of  divers  natures,  and  con* 
cem  different  things,  restrictive  words  added  to  one  dnB 
not  control  the  generality  of  the  others,  although  ttqf 
all  relate  to  the  same  land  (c). 

Thus,  where  A  covenanted  that  he  was  seised  in  fb 
notwithstanding  any  act  done  by  him,  and  that  die  faaji 
were  of  a  certain  annual  value ;  the  latter '  was  hoidea  to 
be  an  absolute  covenant,  that  the  lands  were  of  tbeiMBd 
value  (rf). 

So  in  another  case  (e),  where  a  man  covenanted  Alt 
he  was  seised  in  fee,  notwithstanding  any  act  dUMBt^lqf 
him  or  any  of  his  ancestors ;  and  (hat  no  reversloir  vii 
in  the  king  or  any  other ;    and  that  the  estate  waift'of  1 

{b)  Soe  2  Bos.  and  Pull.  25,  per  495 ;  1  Jones,  408.  iS*  C. 

Lord  Eldoa.  (c)  Crayford  t .  Crayford,  Cro. 

(c)  See  3  Lev.  47.  Car.  10(3. 

(d)  Hughes  i\  Bennett,  Cro.  Car. 

certain 
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ecrtain  annual  iralue;  and  that  the  plaintiff  and  his  heirs 
akoold  enjoy  the  estate  discharged  from  all  incuihbrancea 
Hiade  by  him  or  any  of  his  ancestors,  it  was  decided, 
Aat  die  covenant  as  to  value  was  an  absolute  and  dis- 
tinct covenant,  and  had  no  dependence  upon  the  first 
part  of  the  covenant 

8.  In  the  case  of  Rich  v.  Rich  (/),  a  covenant  '^  that 

lands  were  of  the  value  of  i  ,000  /.  per  armum^  and  so  should 

'  CQBtimie,  notwithstanding  any  act  done  or  to  be  done  by 

tfhe  covenantor,"  was  holden  to  be  only  a  covenant,  that 

'&ecof  enantor  had  not  lessened  the  value. 

9..  This  subject  must  not  be  closed  without  observing; 
if  general  covenants  are  entered  into  contrary  to  the 
of  the  parties,  equity  will,  on  sufficient  proo^ 
the  mistake  in  the  same  manner  as  errors  are  cor- 
fleeted  in  marriage  articles,  and  will  relieve  against  any 
ppoeeedings  at  law  upon  the  covenants^  as  they  originally 

I . ,  IIL  1..  It  still  remains  to  say  a  few  words  concemiqg  a 
{qnrphaser's  remedy  under  covenants  for  the  title ;   and 
§fff^  if  he  be  evicted,  and  the  eviction  is  within  the  cove- 
WUit,  he  may  bring  an  action  at  law  for  damages. 
^ '  jf.  Qut^  as  we  have  already  seen,  unless  the  eviction  be 

rpjyhjUD  tfa^  covenant,  or  there  was  a  fraudulent  conceal- 
jppt  of  the  defect,  a  purchaser  cannot  recover  the  pur- 

.chase  money,  in  case  of  eviction,  either  at  law  or  t^ 

3*  If  the  tide  prove  bad,  a  purchaser  may  have  recourse 
ll^law  for  damages,  or  if  the  defect  can  be  supplied  by  the 

(/)  Gro.  Eliz,  43.  PulL  26 ;  5  Bos.  and  PaU.  57 S ; 

(f  >  Coldcott  V.  Hill,  1  Cha.  Ca.  and  tupra,  p.  143« 

15 ;  1  Sid.  32S,  cited?  Fielder  t.  {h)  Supra,  p.  470. 
Stodlj,  Finch,  00.    See  2  Bos.  and 

0  0  2  vendor. 
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vendoTf  he  may  file  a  bill  in  equity  for  a  specific  perfMflk 
ance  of  the  covenant  for  further  assurance.  And  a  wadM 
who  has  sold  a  bad  tide,  will,  under  a  covenant  for  tu^ 
ther  assurance,  be  compellable  to  ccmvey  any  tide  whidb 
he  may  have  acquired  since  the  conveyance,  ahhonf^ 
he  actually  purchased  such  tide  for  a  valuable 
deration  (t). 

4«  It  seems  diat,  under  a  covenant  for  furdier 
ance,  a  purchaser  may  require  a  duplicate  of  the  coofli^ 
anoe  to  be  executed  to  him,  in  case  he  is  compttkAM 
part  with  the  original  to  a  purchaser  from  him  of  pnli^ 
the  estate  (Ar).  ••    :  .1 :  i 

5*  So  if  the  vendor  become  bankrapt, '  the 
may  call  upon  his  assignees  to  execute  furtihtfS 
although  the  vendor  was  only  tenant  in  tail^  and  did  pi 
suffer  a  recovery  (/).  '  :  ■  i  i^*  '^ 

6.  But  if  the  original  contract  was  not  fit  to  faa^n^ 
cuted,  by  equity,  the  Court  will  not  interfere  in-bc^lf  ii 
the  purchaser,  but  leave  him  to  his  remedy  at  Iaw(B). 
And  if  the  tide  prove  bad,  and  the  purchase  wis  SMNle  it 
a  great  undervalue,  equity  will  relieve  the  vendor  tigihM 
an  action  on  die  covenants  for  tide,'aIlowihg  the  pcffc^fie^ 
his  purchase  money,  with  interest  only,  he  discoontiiig 
the  mesne  profits  (;i). 

7.  An  action  for  breach  of  a  covenant  for  tide  (0)  wiD 
not  be  barred  by  the  bankruptcy  and  certificate  <^  tlie 
covenantor,  aldiough  die  cause  of  action  accrued  befei6 
the  bankruptcy. 

(t)  Taylor  v.  Debar,  1  Cha.  Ca.  (m)  Johnson  v«   Nott,  1  Vn. 

S74;  2  Cha.  Ca«  2t2.    See  Sea-  271. 

bourne  r.  Powell,  2  Vefti.  11.  (n)Zouch  v.  Swaine,  1  VeiD.3f0i 

(k)  Napper  v.  Lord  Allmgton,  (0)   Hammond   v.  ToqIhud,  T 

1  £q.  Ca.  Abr.  166,  pi.  4.  Term  Rep.  612;  Mills  v.  AaiU, 

(/)  Pye  9.  Daubuz,  3  Bro.  C.  C.  1  Hen.  Bladut  433. 
505. 

Lasdf, 
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Lasdy,  it  has  been  lately  determined  by  the  Court  of 
King's  Bench,  that  an  action  of  covenant  does  not  lie 
agminst  a  devisee  upon  the  statute  of  fraudulent  de- 
▼ises  (p).  No  such  remedy  lies  at  common  law,  and  there- 
Ibre,  although  a  vendor  die  seised  of  real  estates,  yet  if 
they  are  devised  by  his  will,  a  purchaser  will  not  have  any 
remedy  against  them,  notwithstanding  that  the  covenants 
for  title  are  broken,  and  there  is  no  other  fund  to  which 
lie  can  resort  for  damages.  This  construction  cf;  &e.act 
WUM,  in  many  instances,  prove  highly  injimons  to  pw« 
^lasers,  for  certainly  this  point  has  never  been  adverted  :tq 
f/k  practice  (I).  A  purchaser  may,  however,  guard  against 
Mm  eflbct  of  a  devise  of  the  vendor's  seal  estates,  by  taking 
tiE'bQBd  conditioned  to  be  void  if  the  vendor  is  seised  ia 
tm^  ^d  has  good  eight  to  convey,  &c.  The  penalty  would 
he  a  debt  recoverable  under  the  statute.  Such  a  bond  is 
liswcvci'  scarcely  ever  taken  at  the  present  day. 

^^-     "(p)  3  W.  and  M.  c.  14 ;  Wilaon  v.  Knubley,  7  East,  138, 


.K<l)/Tbe  author  in  the  seasioiB  of  1818  prepared  a  bill  to  remedy  this 
dfl^f^M  the  statute  of  fraudulent  devises,  which  passed  the  House  of 
but  was  not  read  a  second  time  in  the  House  of  I/)rds« 
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CHAPTER  XIV. 


OF  THE   PE&SONS   INCAPABLE   OF   PURCHASIVG. 


Under  this  head  we  may  consider,  1st,  Who  are  incar 
pable  of  purchasing  absolutely  for  their  own  benefit  bjr  &i 
general  rules  of  law :  and,  2dly,  Who  are  incapable  ot 
purchasing  particular  property^  except  under  particdar 
restraints,  on  account  of  the  rules  of  equity. 


SECTION  I. 


0/  Persons  incapable  of  Purchasing  by  the  general 

Rules  of  Law. 


This  incapacity  is  of  three  kinds :  ist,  An  absc^oteia- 
capacity :  2dly,  An  incapacity  to  hold,  although  an  abi% 
to  purchase :  and,  sdly,  An  incapacity  to  purchase,  excqit 
submodo. 

I.  First  then,  With  respect  to  persons  who  are  alldge- 
ther  incapable  of  purchasing. 

The  parishioners,  or  inhabitants  of  any  place,  or  the 
churchwardens,  are  incapable  of  purchasing  lands  (n)  by 
those  names. 

But  it  seems  that  in  London,  the  parson  and  church- 
wardens are  a  corporation  to  purchase  lands  (&).    Aod 

(a)  Co.  litt.  3,  a. 

(6)  Warner's  case,  Cro.  Jac.  532 ;  Hargrave's  n.  (4)  to  Co.  Litt  3,  a. 

churchwardeib 
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churchwardens  and  overseers  are  enabled,  by  statute 
law  (c),  to  purchase  a  workhouse  for  the  poor,  but  this  isT 
merel  J  as  trustees,  and  does  not  affect  the  general  rule  of 
law. 


IL  With  respect  to  persons  who  are  capable  of  purchas- 
ing, but  incapable  of  holding :  They  are, 

1st,  Aliens  :  for  although  they  may  purchase,  yet  it 
can  only  be  for  the  benefit  of  the  king ;  and  iff^h  an 
oflBce  found,  the  king  shall  have  it  by  his  prerogative  (^). 
And  it  seems  that  an  alien  cannot  protect  hiniSdlf  by 
tddag  the  conveyance  in  the  name  of  a  trustee,  for  die' 
mischief  is  the  same  as  if  he  had  purchased  the  lands 
kfanself  (e). 

But  if  an  alien  be  made  a  denizen  by  the  king's  letters 
patent,  he  is  then  capable  of  holding  lands  (/)  purchased 
after  his  denization. 

And  it  seems,  that  if  an  alien  purchase  lands,  and  before 
office  found  the  king  make  him  a  denizen  by  letters  patent, 
and  confirm  his  estate,  the  confirmation  will  be  good ;  as 
Ae  land  is  not  in  the  king  till  office  found  {g). 

2dly,  Persons  who  have  committed  felony  or  treason, 
or  have  been  guilty  of  the  offence  of prtemunire,  and  after- 
wards purchase  lands,  and  then  are  attainted ;  for  they 
have  ability  to  purchase,  although  not  to  hold ;  and  for 
durt  reason  the  lord  of  the  fee  shall  have  the  lands ;  but 
if  they  purchase  after  they  are  attainted,  they  are  then  in 
the  same  situation  with  aliens,  and  the  lands  must  go  to 
tiie  king  (h). 

(c)  Q  Geo.  I.  c.  7,  a.  4.  (/)  Co.  Litt.  2,  b. 

{d)  Co.  Litt.  2,  b.  (g)  Goulds.  29,  pi.  4. 

(e)  The  King  v.  Holland,  All.  (A)  Co.  Litt.  2,  b.     See  Rex  v. 

14;  Sty.  20.  40.  75.  S4.  90.  94;  Inhab.  of  Haddenbam,  15  East, 

1  Ho.  Abr.  194,  pl.S.  463. 

004  Lastly, 
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tiiemselves,  it  should  seem,  wave  the  purchase  ()i) ;  and 
if  they  recover  and  agree  thereunto^  their  heira  cannot 
set  it  ibikle: 

If  they  die  during  their  lunacy  or  idiotcy,  then  their 
heirs  may  avoid  the  purchase  (jj).  And  as  the  king  has 
the  custody  of  idiots,  upon  an  office  found  he  may  annul 
the  purchase  (r) :  and  after  the  lunatic  is  found  so  by 
inquisition,  his  committee  may  vacate  the  purchase  (i). 

Lastly,  under  this  head  we  may,  perhaps,  rank  papists 
and  persons  professing  the  popish  religion  (i)^  who  nave 
neglected  to  take  the  oath  prescribed  by  the  31  Geo.  IIL  . 
c  3^  {v)*  For  a  papist  takes  for  the  benefit  of  his  pi^ 
teflitaiit  next  of  kih  till  his  conformity ;  for  the  benefit  of 
h&iiBelf  after  his  conformity ;  and  for  the  benefit  of  his 
heir  after  his  death — Nay,  for  the  benefit  of  himsel£  dur-. 
ing  his  life  and  non-conformity,  by  reason  of  the  action 
wl^ch  is  given  him;  and  may  thereifore  be  said  to  be 
capable  of  purchasing  >2^  9;i(^(9  (i*). 


SECTION  II. 


Of  Purchases  by  Trustees j  Agents^  Sfc. 


We  come  now  to  persons  who  are  incapable  of  pur- 
chasing particular  property,  except  under  particular 
restraints,  on  account  of  the  rules  of  equity. 

I.  It  may  be  laid  down  as  a  general  proposition,  that 

(p)  On  this  point  see  2  Bbckst.  Ridler  v.  fticDeri  1  Eq.  Ca.  Abr. 

Comm.  ^1,  7th  edit  ftJO. 

in)  Co.  Litt  2,  b.  (0  See  11  and  IS  W.  III.^^.  4& 

(r)  Co.  Litt.  247,  a.  Michaux  v.  Grove,  2  Alk.  ^XPf 

(t)  Clerk  by  Committee  v.  Clerk,  (ji)  See  43  Geo.  III.  pi  30. 

2  Vem.  412 ;   Addison   by  Com*  (x)  See    Mallom    v.    Brioglp^ 

fluttse  r.  Dawson,  2  Vcrn.  678 ;  Willes,  75 ;  Com.  570|  Si  C. 

trustees 
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trustees  (y)y  unless  they  are  uominally  ao^  aa  trust 
presenre   ccmtingent    remainders  (z)^  agents  (a), 
missioners  of  bankrupts  (6),  assignees  of  bankrupts  (i 


* 

{y)  Fox  r.  Mackreth,  2  Bro. 
C.  C.  400;  4  Bro.  P.  C.  By  Tom- 
liM,  Q5S;  Han  v.  Noyes,  3  Bro. 
C.C.4S3;  and  sees  Yes  jun.74S; 
Kellick  V.  Flexny,  4  Bro.  C.  C.  161 ; 
Whichcote  v,  Lawrence,  3  Ves.  jun. 
740 ;  Campbell  v.  Walker,  5  Yes. 
Jan.  673 ;  and  Whitackre  v.  Whit- 
ackre,  Stl.  Cha.  Ca«  IS. 

(z)  See  Parks  v.  White,  11  Vet. 
jun.  ?26, 

(a)  York-Buildings  Company  v. 
Mackenzie,  S  Bro.  P.  C.  42 ;  Low- 
ther  v.jEbwther,  13  Ves.  jun.  95. 


See  Watt  v.  Grove,  2  Scho.  tod 
Lef.  492;  Whitcomb  v.  Bfiadiiii, 
5  Madd.  91 ;  Woodhooae  v.  Mere* 
dith,  1  Jac.  and  Walk.  204,  mm 
on  appeal  before  the  L.  €• 

(b)  Ex  parte  Bennet,  10  Vei. 
jun.  381 ;  ex  parte  Dumbell,  Aug. 
13, 1806;  Mont,  notes,  39,  eiled; 
ex  parte  Harrison,  1  Back,  ir* 

(c)  Ex  parte  Rejnold^  5  Ym 
jun-  707 ;  ex  parte  \sMSBgf  0  Yai. 
jun.  625 ;  ex  parte  Bage»  4Middi 
459. 


(I)  Lord  Eldon  has  said,  that  the  rule  is  to  be  more  peculiariy  sftpIU 
with  unrelenting  jealousy  in  the  case  of  an  assignee  ot  a  bitoki^; 
adding,  that  it  must  be  understood,  that,  whenever  assignees  poichWi 
they  most  expect  an  inquiry  into  ^e  circumstances.  See  6  Y01.  ja. 
630,  n.  (b) ;  and  8  Yes.  jun.  346 ;  10  Yes.,  juu.  395.  And  an  mipm 
purchasing  the  estate  himself,  or  permitting  his  co-assignee  to  poidMit 
it,  will  be  a  sufficient  cause  of  removal.    Ex  parte  Reynoldsy  5  Yes.  )■• 

707. 
If  an  assignee  purchase  an  estate  sold  under  the  conunission,  and  apis 

an  accidental  increase  in  the  value  of  the  property,  he  afterwanb  iflD* 
it  at  a  considerable  advance,  he  cannot,  upon  discovering  that  he  ^qfht 
not  to  have  been  a  purchaser,  pay  the  difference  of  the  sales  to  thegenenl 
fund  of  the  creditors.  Ex  parte  Morgan,  Feb.  24, 1806 ;  Mont  notes,  Sl« 
And  where  upon  the  sale  of  a  bankrupt's  estate  by  auction,  in  two  loHf 
both  of  the  lots  were  bought  in  by  the  assignee,  without  the  conssntof 
the  creditors,  the  Lord  Chancellor,  although  there  was  a  profit  oo  tbs 
resale  of  one  lot,  which  was  more  than  equal  to  the  loss  on  the  resalt  of 
the  other,  so  that  the  balance  was  in  favour  of  the  estate,  held  the 
assignee  liable  to  make  good  the  loss  on  the  lot  which  was  resoM  U  t 
less  sum,  without  permitting  bim  to  set  off  the  profit  gained  bjAe 
resale  of  the  other  lot.     Ex  parte  Lewis,  1  Glyu  and  Jame.  69. 

solicitors 


•olicitcM  to  the  cofnmission  (^d)^  ailctioneehs>  cteditors 
^pifa>  have  been  consulted  as  to  the  mode  of  sale  (e),  or 
cny  pefsons  who,  by  their  connection  widi  any  othc^  per- 
fkmf  or  by  being  employed  or  concerned  in  his  afiairs^ 
have  acquired  a  knowledge  of  his  property,  are  incapable 
of  parchasing  such  property  themselves ;  except  under  the 
restrictions  which  will  shortly  be  mentioned.  For  if 
persons  having  a  confidential  character  were  permitted  to 
avail  themselves  of  any  knowledge  acquired  in  that  eapa<« 
dtyj  iikey  might  be  induced  to  conceal  their  infbrmationy 
and  not  to  exercise  it  for  the  benefit  of  the  persons  relying 
#a  th^fr  integrity.  The  characters  are  inconsiflt^t  Enqh 
tar  emit  quam  minitno  patesty  venditor  vendit  guam  mashnd 
pategt(L) 

The  able  counsel  for  the  appellants  in  York-Buildingg 
CSompany  v.  Mackenzie  (/),  strongly  observed,  that  the 
ground  on  which  the  disability  or  disqualification  rests,  ui 
no  othedr  than  that  principle  which  dictates,  that  a  peTsoff 
cannot  be  both  judge  and  party.  No  man  can  serve  two 
nunters.  He  that  is  intrusted  with  the  interest  of  others 
cannot  be  allowed  to  make  the  business  an  object  of  fai" 
terest  to  himself ;  because,  firom  the  fi*ailty  of  nature,  onef 
who  has  the  power  will  be  too  readily  seized  with  the 

(d)  Owen  v.  Foulkes,    6  Ves.         (e)  See  ex  parte  HagheSi  C  Ves. 
eso,  n.  (b) ;  ex  parte  Limwood ;     jun.  617 ;   Coles  v.  Treeothick,  0 


m  pmf9  Churchill,  8  Yes.  jun.  343,     Ves.  jun.  234 ;  1  Smith's  Repw  353. 
;  €x parte  Bennet,  10  Ves.  jun.         (/)  8  Bro.  P.  C.  63,  where  thi^ 


Sn  i  ex  parte  Dumbell,  Aug.  13,     authorities  in  the  civil  law  are  col- 
laOO ;  Mont,  notes,  33,  cited.    See     lected. 
19  Ves.  jun,  372 ;  3  Mer.  200. 


(I)  This  principle  has  been  attended  to  in  the  general  inclosore  act, 
which  renders  commissioners  incapable  of  purchasing  any  ^tate  in  the 
palish  in  which  the  lands  are  intended  to  be  inclosed,  either  in  the  names 
cf  themselves  or  others,  until  five  years  after  the  date  and  execution  of. 
the  award,  41  Geo.  III.  c.  109,  s.  2. 

incUnatioQ 


i 
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indinatioa  to  use  the  opportunity  for  semng  his  omc 
interest  at  llxe  expense  of  those  for  whom  he  is  intrusted. 

But  the  role  has  neyer  been  applied  to  a  puxdiaie  bf  Ji 
mortgagee  from  the  mortgagor,  and  it  is  to  be  helped  diafc 
it  jjieyer  will<    In  Ireland,  many  leases  granted  by  moitr 
gagors.to  mortgagees  were  set  aside  by  Lord  Redesdak^ 
on  the  ground  that  the  transaction  was  usurious^  altbon§^ 
that,  learned  judge's  successors  have  not  been  incUned:tS( 
Ql^.  tiie.  pn&ciple  as  far  as  he  did.     In  one  €ase(^ 
it.WM  ot^jfictod  that  the  decision  might  tend  to  iiupeidr 
dealings  .between  mortgagor  and  mortgagee  for su sale •€& 
tbc^  ,^uity  of  redemption.  But  Lord  Redesdafe  miAi  Aafr 
ta  ihis  a  good  answer  was  given  at  the  bar;   .1Qift.*cttca 
are  to^lly,  different,  the  parties  «tand  in  a  diffeicaifc'nhff 
tion :  if  there  be  two  persons  ready  to  purchase,.  ffatLiiiflife 
gagaeand  another^  the  m<Hrtgagor  standi  equalljr  faetaite 
them ;  and  if  the  mortgagee  should  refuse  to  ccniYCjf  tai 
another  purchaser,  the  mortgagor  can  compel  Wapii  J91 
u]>lying  the  purchase  money  to  pay  off  the  m/oidig^ 
Itpan^  therefore  only  be  for  want  of  abetter  purcbaMQilM 
the  mortg^^r  can  be  compelled  to  sell  to  the  morigiigBefit 
but  courts  view  transactions^  even  of  that  sort  betw^mwuA 
gfiigoir.JWd  martgagecj  with  comiderabk  jeaUmsytj  miH^ 
si^tjL^  scJes  of  the  equUtf  of  re^^        v^bere,  Isfjtk^mi 
j^(i^e  ^  his  incwnbranqet  the  .mortgfg^  ha^pn^inimd 
for  less  than  others  would  have  give$h  !on4  there  wIrCiWto 
cimstances  of  misconduct  in  his  obtaining  the  furclfa$ek\\ 

Perhaps  the  observation,  that  ^^  Courts  view  transactions, 
even  of  fliat  sort  between  mortgagor  and  moh^^agee,  wn 
considerable  jealousy,^  puts  the  doctrine  bigher  than  Q^ 
should  wish  to  see  it  stand.  A  sale  by  a  mortgagoit  \M 
mortgagee  stands  on  llxe  same  principle  as  a  sale  betseoi^ 

ig)  W«bb  f^  Rorkft,  2    Scho.     B«atty»  164;  f«  ptuU  Maitb,  I? 
and  Lef.  073;  and  Bee  1  Ball  and     Madd.  148.  ;; 

parties 
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parties  having  no  connection  with  each  other,  andean  only 
be  impeached  on  the  ground  of  fraud  :  the  mere  circum- 
stance that  tile  mortgagee  purchased  for  less  than  another 
would  have  given,  would  not  of  itself  be  a  sufiicient 
g^und  to  impeach  a  sale,  and  Lord  Redesdale,  in  stating 
that  as  an  ingredient,  adds  also,  circumstances  of  nus- 
conduct  in  obtaining  the  purchase.  Where  a  mortgagee 
sells  under  the  general  order  in  bankruptcy,  it  is  usual  to 
apply  for  leave  for  him  to  bid  at  the  sale,  where  he  intends 
to  do  so.  But  there  he  may  fiedrly  be  considered  as  fhe 
seller,  and  he  cannot,  without  tiie  leave  of  the  Gourf,- 
sustain  tiie  two  characters  of  seller  and  buyer  {h).  But  if 
a  mortgagee  take  a  conveyance  with  a  power  of  sale,  he 
is^  a  trustee  for  sale,  and  as  such  disabled  from  pur- 
chi8ing(f). 

<  •  The  principle  has,  however,  been  extended  to  a  purchase 
fay  an  attorney  from  his  client,  while  the  relation  sub^ 
wis  (j). 

So  a  person  chosen  as  an  arbitrator,  cannot  buy  tip 
Aie  tanascertained  claims  of  any  of  tiie  parties'  to  the  re^ 
fesenoe :  it  would  corrupt  tiie  fountain,  and  contaminate ' 
ibe  award  (k). 

^>  Where  a  person  cannot  purchase  die  estate  himself,  he 
buy  it  as  agent  for  another  (/),  and  perhaps  cannot 
employ  a  tiiird  person  to  contract  or  bid  for  the  estate 
oa  4ie  behalf  of  a  stranger  (tn). 

This  general  rule  stands  much  more  upon  genetsci 

,-'*■'  .■      ■  ' 

fff^.  Ex  parte  Du  Cane,  1  Buck,  which  cite  the  early  casM.           r. , 

IS.    See  ex  parte  Marsh,  1  Madd.  Qc)  Blennerhaaset  v.  Day,  51  BaH 

lijiy  '  and  Beatty,  116;  Cane  (/  tiirt 

'l(t>'D^wnei   tf.   Glaiebrook,  3  Allen,  2  Dow.  2S9. 

Mfen  '900.  (/)  See  0  Vei.  ju.  S48 ;,  ar  fm^^ 

(J)   See  Bellew  v.    Russell,  1  Bennet,  10  Ves.  jun.  381. 

Sell  and  Beatty,  06 ;  9  Vet.  jun.  (m)  See  c«  parte  Bemset,  ^mtp, 

906 ;  13  Ves.  jun.  138,  as  to  gifU^  *ed  qu. 

principle, 
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principlei  than  upon  the  particular  circnnvrtances  oi  nuf 
individual  case.  It  rests  upon  this,  that  the  purchiae  if 
not  permitted  in  any  case,  however  honest  the  circun- 
stances ;  the  general  interests  of  justice  requiring  it  to  bs 
destroyed  in  every  instance ;  as  no  court  is  equal  to  Ae 
examination  and  ascertainment  of  the  truth  in  much. the 
greater  number  of  cases  {n). 

The  necessity  of  such  a  general  rule  is  evinced  by  at 
iastance  mentioned  by  Lord  Eldon,  of  a  solicitor  undtf  t 
coipmission,  who  finding  he  could  make  a  bargain  to  idl 
thQ  estate  for  i  ,400  /,  kept  that  in  his  own  breast,  aid  ondi 
a  bacgain  with  the  assignees  for  the  porchaae  of  il  at 
350  A  (0). 

In  Davidson  v.  Grardner  (p).  Lord  Hardwicke  bid  d«M 
the  following  rules  as  to  a  trustee  purchasing  of  hit  calm 
fue  truit.  ist,  That  in  all  cases  of  a  trustee  puickMingif 
the  cestui  que  trusty  the  Court  will  look  upon  it  ndi  %jm 
lous  eye.  sdly,  It  has  been  laid  down  as  a  genecvl-iilii 
diat  where  a  trustee  for  persons  not  suijurisj  as  ioAili 
taki/emes  cavertj  becomes  both  buyer  and  seOer,  the  Chait 
will  under  no  circumstances  whatever,  be  tfaej  never «  Air 
between  tl^e  parties  (as  consulting  the  firienda  of  theiiial 
er  oi  their  refesing  to  purchase,  or  the  like),  eatahU  t 
purchase  of  that  kind ;  unless  the  transaction  is  legUMlri 
by  tlieact  of  the  Court,  or  some  public  act  And  ihem* 
son  is,  because  if  such  purchases  were  allowed,  they^iMdl 
be  liable  to  very  great  abuses ;  and  this  is  the  rouavt^ 
the  Court  will  not  allow  a  trustee  any  thing  for  his  tfoobk: 
So,  where  a  trustee  renewed  a  lease  in  his  own 
though  it  was  proved  that  all  the  friends  of  the  infiamt 
consulted,  and  they  refused  to  renew  it,  the  Court  dacfoisd 
it  to  be  in  trust  for  the  infant,  though  not  the  least  «r 

(n)  See  8   Ves.  jun.  345,  per  MS.    See  Prestage  v.   LangM 

ix.rd  EldoD.  in/ra ;  Umbert ,;.  Bainton,  1 CJ* 

(o)  See  8  Ves.  jun.  349.  Ca.  199. 
(p)  Chancery,  2l8t  July  1743,  fitimeSS 
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iairness  appeared;  which  was  the  case  of  Rumford  Mar- 
ket, before  Lord  King  (/f).  But  if  a  bill  is  brought,  and  a 
sale  ordered,  and  notice  of  the  sale  before  the  Master,  and 
the  trustee  purchases,  the  Court  has  refused  to  set  such 
rale  aside,  all  the  other  circumstances  being  fair.  So 
where  there  was  a  public  sale  of  an  estate  by  proclamation 
in  the  country ;  which  was  the  case  of  Saunders  e;:  Bur^ 
toughs,  before  the  present  Master  of  the  Rolls ;  but  if  that 
had  been  a  private  sale,  though  the  consent  of  all  the  re- 
lations was  had,  and  no  unfairness  appeared,  I  think  such 
a  rale  should  be  set  aside,  at  least  not  carried  into  exe- 
tion.  But  it  might  be  inconvenient  to  extend  the  rule  so 
fiur  as  to  prevent  a  trustee  from  purchasing  of  one  who 
MM  mijuriSj  where  no  unfairness  appeared.  And  in  the 
priocipal  case,  which  was  of  a  mixed  kind,  the  defendant 
frfao  had  purchased  being  a  trustee  for  the  plaintiff,  who 
tMs'a^^me  covert^  and  had  the  estate  to  her  separate  use, 
ind  therefore  in  a  court  of  equity  considered  as  ^femetole^ 
inad  suijurisj  as  to  the  disposal  of  her  estate ;  Lord  Hard- 
tMcke  dismissed  the  bill,  which  was  brought  to  set  aside 
Ae  assignment  she  had  made  of  her  interest  in  a  brew- 
Icnue  to  the  defendant ;  it  appearing  that  she  had  re- 
ceived a  full  value,  and  no  particular  instances  of  fraud 
Wing  proved. 

"  From  this  case  it  appears  that,  in  the  time  of  Lord 
Haidwicke,  a  purchase  by  a  trustee,  even  for  infants,  was 
deemed  good,  if  the  estate  was  sold  by  public  auction,  or 
befiEire  a  Master ;  but  a  purchase  by  a  trustee,  whether  for 
ednlts  or  infants,  cannot  now  be  supported,  although  the 
ealate  be  sold  by  public  auction  (r),  or  before  a  Master, 

""'(9)  Keech  v.  Sandford,  Sel.  Cha.     740 ;  CampMl  v.  Walker,  5  Ves. 


6U  See  Lesley's  case,  2  Freem.  jun.  67S;  Sanderson  v.  Walker, 

$}.  13  Ves.  jun.  601,  S.  C. ;  and  ex 

(r)  York-Buildiugs  Company  t*.  parte  James,  8  Ves.  jun.  337 ;  and 

Mackenzie,    8    Bro.    P.   C.    42 .  see  10  Ves.  jun.  393 ;  Attorney 

Whichcote  t.  Lawrence,  3  Ves.  jun.  Gen.  i.  Lord  Dudley,  Coop.  146. 
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under  a  decree  for  sale  («)•  Nor,  indeed,  ought  tibe  pablic- 
neas  of  the  sale  to  sustain  a  purchase,  whtc^  cmabl 
otherwise  be  supported.  For  the  trustee  may  knoir  fli| 
only  the  sur&ce  value,  but  that  there  are  miaerals^  in 
which  case  he  would  buy  upon  the  rent,  and  gain  all  Ant 
advantage  (t).  So  there  may  be  a  great  mapy  cbflb 
destine  dealings,  which  may  bring  it  to  a  prioe  fiur  shik 
of  that  which  would  be  produced  if  full  informatiimlMs' 
given  («!)•  .  i  *^'*^ ' 

But  under  particular  circumstances,  a  purchasa^faf  W^ 
trustee  or  agent,  before  the  Master,  may  be  eiHiinMl,^^ 
although  with  great  reluctance.  .  •  .^*' 

Thus,  in  Wren  v.  Kerton(j*),  the  facts  were  these  9  l^pMl^ 
a  former  sale  before  the  Master,  the  sum  of  23^000  i'^Wil/' 
bid  by  a  person  bidding  bo^^fide.  That  sale  was  dsfctld 
by  setting  up  a  fictitious  bidder.  Afterward*  fiat  klMl'- 
again  put  up  three  times.  On  the  two  first  oooaaioas^liin* 
more  was  offered  than  12,000^  and  6,000/.  At  AeJMI^ 
sale  one  Wilson  was  declared  the  purchaser  at  the  naVMl' ' 
t5fOoo  /•  He  purchased  as  trustee  for  Wade,  tiM  igiit 
and  manager  of  the  colliery.  •  •' 

The  Lord  Chancellor  said,  if  this  had  been  an  «ri|jlMi ' 
sale,  and  the  agent  had  purchased  in  the  name  ef ^ieftll^^ 
person,  very  slight  circumstances  would  have  laidHW 
him,  even  at  some  risk,  to  set  that  aside ;  att  'it  WM  JM^ 
duty  of  Wade,  if  he  meant  to  bid,  to  fhirniah  all  tta'llto>"^^ 
ledge  he  had  to  those  who  were  to  sell.    The  diffieiil|)MNP 
pressed  him  was,  the  consequence,  the  danger  oflMM^ 
loss  by  resale.     He  would  (he  added)  not  keaitair  to%|ir 
die  sale  if  the  least  advance  upon  15,000/.  waadKrtfK 
but  without  such  an  offer  there  was  nothing'  leadii|pl'^' 
to  suppose  it  would  ever  again  reach  the  sum  thatvif 
originally  bid. — The  Master  s  report  of  the  best  H^SjA 

(«)  Price  V.  Byrn,  5  Vet.  jun.  (Q  See  10  Vei.  jiin.  904. 
esi,  cited.  See  Gary  v.  Gary,  2  («)  See  S  Vee.  jun.  940. 
Scho.  and  Lef.  17S.  <x)  S  Vee.  jun.  SOS. 
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waa^  ^ith  considerable  reluctance,  confirmed ;  unless,  on 
OK  before  the  first  seal,  an  application  should  be  made  to 
op^i  the  biddings,  giving  security  to  answer  the  difiiBrence 
between .  the  produce  of  the  resale  and  the  sum  of 
I5i000^  No  security  was  however  offered,  and  the 
agsnt  completed  the  purchase. 

tin  Oldin  v.  Sambome  {y\  Lord  Hardwicke  said,  that 
it  was  improper  for  a  guardian  to  purchase  his  ward's 
estate  immediately  on  his  coming  of  age ;  but  though  it 
hap  Ik  auspicious  look,  yet  if  he  paid  the  full  consideration, 
it  iaiBOt  voluntary,  nor  can  it  be  set  aside.  But  it  seems 
dear,  that  such  a  purchase  would  now  be  set  aside  on  ge- 
naial^inrinciples,  without  reference  to  the  adequacy  of  the 
rfwrodnrntinn  {z). 

llt^K^ars,  however,  that  unless  fraud  can  be  proved, 
dM^^iveamstance  of  the  purchaser  being  related  to  the^ 
tmatea^  agent  or  other  person  having  a  confidential  cha- 
mMts  .Caivaot  even  be  opposed  as  a  bar  to  the  tf^f  of  the 
OhuA  t»/awtfr  of  the  purchaser. 

tShn^f  in  Prestage  t;.  Langford  (a),  the  auctioneer's  son^ 
who  was  in  partnership  with  his  father,  and  another  per* 
aqpn't^KHight  an  estate  sold  by  order  of  a  trustee  for  infant 
legplnos,  and  contracted  to  sell  it  a  few  days  afterwards 
^>^0^  more  than  they  gave  for  it  But  the  proof  of 
frwi  ^Wg judged  defective,  the  Court  would  not  set  aside 
thfyiwlfi.  Tiimlr  because  one  of  the  auctioneers  was  buyer 
aq|j|el)fflC  t00|  but  decreed  a  specific  performance,:  never* 
dlflm^  without  costs ;  in  order  (as  was  said)  to  discourage 
^^(^Wly/^.^!'^P*g»wy  transactions. 

^ll^^iii  the  late  case  of  Coles  v.  Trecothick  (6),  the  tros-, 
ta^iM^F  (fo^  whom  the  trustee  in  this  instance  acted  as 

QO  S  Atk.  15.  (a)  3  Wood,  248,  o.  Chan.  M. 

OO  See  Dawson  r.  Massey,  1  Ball     1 1  Geo.  III. 
Beitty,  919.  (6)  9  Ve».jun.2d4;  1  Smith, 233. 

_  __  aN 
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iigeiit),  purchased  an  estate  (which  had  been  previoui^ 
put  up  to  sale  by  auction,  and  bought  in)  of  the  certui  qm 
trust  for  20,000/. ;  and  a&  the  cestui  que  trust  had  fidl 
knowledge  of  the  value,  &c.  and  he  himself,  and  not  tlM 
trustee,  fixed  the  price,  and  consented  to  the  sale,  and  io 
fraud  was  proved,  a  performance  in  specie  was  decreid; 
although  the  cestui  que  trust  had  since  the  contract  bseo 
offered  5,000  /.  more  for  the  estate. 

It  must,  however,  be  observed,  that  the  case  of  PMtap 
V.  Langford  was  decided  before  the  broad  rule  whidi  nMT 
prevails  was  laid  down.     Indeed  that  case  is  clearly  ona^ 
ruled  by  later  decisions,  as  the  purchaser  was  in  6ct  €A- 
ployed  in  the  sale.     And  the  decision  in  the  case  of  Cdif 
V.  Trecothick,  does  not  seem  to  meet  with  the  aj^alwiiili 
of  the  profession.     But  if,  under  the  particular  entettB- 
stances  of  this  case,  the  Court  had  not  compiled  cflM^ 
tion  of  the  contract,  it  would  certainly  have  been  deddilf^' 
that  neither  a  trustee  himself,  nor  any  one  connected  iM 
him,  or  related  to  him,  can  buy  of  the  cestui  que  MM^ 
however  fair  and  open  the  circunistances  may  be.    bs/Mt 
Lord  Eldon  seems  to  have  founded  his  decision  on  Al 
ground,  that  the  trustee  himsdf  might  have  tmnt^BJ 
the  estate. 

It  may  here  be  remarked,  that  where  a  power  is  giMlily 
a  settlement  to  tnistees  to  sell  the  estate  with  tt^  cWMt 
of  the  tenant  for  life,  or  to  the  tenant  fbr  Hfe  to^til  MA 
the  consent  of  tiie  trustees,  it  is  in  practice  conaidiBiliM'''''' 
die  estate  may  be  safely  purchased  by  the  teilUtt  fkrtt 
himself.  Lord  Eldon,  although  fully  aware  (ifthiilhligff 
attending  a  purchase  of  the  inheritance  by  n  tnwati'ff 
life,  seems  to  think  that  it  cannot  be  impeached' m-gtW* 
ral  principles  (c).  A  few  years  ago,  considerable  dooU 
was  entertained  by  the  profession,  whether  the  powtf  of 

(c)  See  P  Ves.  jun.  52 ;  and  11  Ves.  jiui.480;  but  see  t^.  476, 4f7.' 

sale 
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nle  and  exchange,  usually  inserted  in  settlements  of 

estates,  authorized  a  sale  or  exchange  to  or  with  the  tenant 

for  life,  or  at  least  whether  equity  would  not  relieve  against 

die  transaction,  and  that  doubt  was  stated  as  a  ground  for 

mquiring  the  aid  of  parliament,  in  a  petition  for  an  act  to 

enable  an  exchange  of  setded  estates  with  the  tenant  for 

life ;  which  it  was  conceived  could  not  be  don^  under  a 

power  of  sale  and  exchange  in  the  settlement.     The  Chief 

Baron,  and  Mr.  Baron  Hotham,  to  whom  the  bill  was  re- 

ftfied,  reported,  and  submitted  it  as  their  opinion,  that 

tfiedbubt  which  was  the  cause  of  petitioning  for  the  bill 

not  well  founded ;  and  therefore  the  bill  was  unneces- 

V  amd  that  the  passing  of  mch  a  bill  might  cazise  a  great 

pffJMiiiiJ  to  numerous  titles  under  executions  of  powers  of 

M§k'09ui  exchange  of  a  similar  kind:  and  the  House  of 

Itfpdi  accordingly  rejected  the  bill ;  in  consequence  of 

^jj^Wdi  many  estates  of  great  value  have  been  purchased, 

jBitlllceii  in  exchange  by  tenants  for  life,  under  the  usual 

pHTCM  of  tale  and  exchange.    Since  these  observations 

were  written,  the  point  has  again  been  agitated  in  prac^ 

It  is  a  point  which  no  private  opinion  can  put  at 

ilUiough,  after  the  opinions  of  the  Chief  Baron,  and 

lli^  Baion  Hotham,  sanctioned  by  the  House  of  Lords, 

•lid  fidlowad  up  in  practice,  there  seems  to  be  no  ground 

:to  £nur  that  a  different  rule  will  be  established. 

ft)  A*  The  purposes  for  which  estates  are  vested  in  trustees 

ftf  eale,  are  generally^  either  for  the  benefit  of  creditors ; 

'iCindividuali  sui  juris ;  or  persons  not  sui  juris ;  and  we 

iBPinaw  to  conttder  in  what  manner  trustees  may  become 

7^fvd|W(eiB  of  estates  vested  in  them  for  those  several  pur- 

'^foees,  vrithout  being  liable  to  be  called  to  account  for  so 

*  [ .  Of  purchases  by  trustees  or  other  prohibited  persons  in 
^^enerql,  it  must  previously  be  remarked,  that  the  Court  will 

p  P2  not. 
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not  permit  them  to  give  up  their  ofii 
would  lead  to  infinite  mischief.  T 
themselves,  as  we  shall  see,  can  declt 
can  say  ab  ante  they  will  permit  it ;  i 
exist  at  the  time  of  the  second  sale  1 
know  id). 

1.  With  respect  to  a  trustee  for 
the  estate  himself. 

In  Whelpdale  v.  Cookson  (c),  whe 
tors  purchased  part  of  the  estate  biro 
said,  if  the  majority  of  the  creditors 
should  not  be  afraid  of  making  the  [ 

But  in  a  late  case  (/),  Lord  Eldoi 
authority  of  that  case  ;  for  if  the  tru! 
the  creditors,  he  is  a  trustee  for  the 
selling  to  others  ;  and  if  the  jealous 
from  the  difficulty  of  the  cestui  que 
himself  what  is  most  or  least  for  h 
considerable  doubt  whether  the  n 
article  bind  the  minority. 

It  seems  doubtful,  therefore,  whe 
be  supported  unless  all  the  credib 
convenience,  and  the  general  rule 
body  of  persons,  are  strongly  in  fi 
wicke's  opinion. 

2.  With  respect  to  a  trustee  for 
coming  the  purchaser  of  the  estate. 

If  a  trustee  even  for  a  person  sui 
name  of  another  person,  the  sale  wi 
very  circumstance  carries  fraud  on  1 

(d)  Ex  parte  Jamea,  8  Ves.  jun.  ex  parte 
352.  (s)  I 

(e)  lVe«.  0;  5  Ves.  jun.  682,  n.     4Ves.j 
(  /*)  See  6  Ves.  jun.  038.    See     and  aee 
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But  it  must  not  be  understood,  that  a  trustee  cannot  buy 
firo^  his  cestui  que  trust ;  the  rule  is,  that  he  cannot  buy 
firom  himself  (A).  If,  therefore,  the  cestui  que  trust  clearly 
discharges  the  trustee  from  the  trust,  and  considers  him  as 
an  indifierent  person,  there  is  no  rule  which  says,  that  he 
may  not  purchase  of  him,  although  the  Court  will  look  with 
^  v^ry  jealous  eye  on  a  transaction  of  that  nature  (i)  :  and 
to  be  supported,  it  must  clearly  appear,  that  the  purchaser, 
at  the  time  of  the  purchase,  had  shaken  off  his  confidential 
dkaracter,  by  the  consent  of  the  cestui  que  trust  freely 
pveh^  after  fall  information,  and  bargained  for  the  right  to 
pnrchase  (A:). 

'"'"So  an  attorney  is  not  incapable  of  contracting  with  his 
ioidi^  but  the  relation  must  be  in  some  way  dissolved,  or, 
If  liot,  the  parties  must  be  put  so  much  at  arm's  length,  that 
ttJey  ag^ee  to  take  the  character  of  purchaser  and  vendor ; 
ttlftil  ^^ou  must  examine  whether  all  the  duties  of  those  cha- 
ncters  have  been  performed.  If  an  attorney  deal  with  his 
^fltenty  he  should  require  him  to  get  another  attorney  to  ad- 
vise with  him  as  to  the  value,  or,  if  he  will  not,  then  out 
HXitdt  state  of  circumstances,  this  clear  duty  results  from 
HSatt  role  of  equity,  and  throws  upon  him  the  whole  onus  of 
^t  case ;  that  if  he  will  mix  with  the  character  of  attor- 
.  :Jl^'Aat  of  vendor,  he  shall,  if  the  propriety  of  the  contract 
comes  in  question,  manifest,  that  he  had  given  his  client 
'iA  that  reasonable  advice  against  himself  that  he  would 
'Ittve  given  him  against  a  third  person  (/  ).     So  if  an  attor- 
'  Wtiy  he  employed  as  agent  in  the  management  of  a  landed 
'%Mkte,  he  cannot  deal  with  his  principal  for  that  estate 

"    (A)  10  Ves.  jun.  246  ;  and  see  (/)  Gibson  v.  Jeyes,  0  Ves.  jun. 

'jAjliffe  V.  Murray,    2  Atk.   5S ;  266 ;    see  p.  277,  278,  per  Lord 

Cmre  u,  Ballard,  3  Bro.  C.  C.  Eldon,C.;Wood».Downes,  ISVes. 

ti|17;  1  Ves.  jun.  215.  jun.  120;  Montesquieu  f.  Sandys, 

>    (i)  See  0  Ves.  jun.  627-  ibid.  302. 
(it)  See  8  Ves.  jus.  353. 

p  p  3  without 
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without  honestly  communicating  to  the  principal  aU  fte 
knowledge  respecting  its  value  which  he  had  acquired  at 
his  agent,  and  unless  he  do  this,  the  contract,  if  questioned^ 
cannot  be  supported  (m). 

And  the  same  circumstances  that  will  autfaorixeatniste 
to  contract  for  himself,  will  enable  him  to  purchase  as  At 
agent  of  another  (n)* 

3.  With  respect  to  a  trustee  for  a  person  not  sidjmn 
buying  the  estate  himself. 

The  only  mode  by  which  this  can  be  effected,  00  as  to 
protect  the  purchaser,  is,  if  he  sees  that  it  is  absohtd]^ 
necessary  the  estate  should  be  sold,  and  he  is  ready  to  gift 
more  than  any  one  else,  that  a  bill  should  be  filed,  and  he 
should  apply  to  the  Court  by  motion  to  let  him  be  die  pur- 
chaser. This  is  the  only  way  he  can  protect  himself ;  tnd 
Lord  Alvanley  said,  there  are  cases  in  which  the  Ooirt 
would  permit  it ;  as  if  only  500  /.  wba  offered,  and  tk 
trustee  will  give  1 ,000  /.  (0). 


III.  It  remains  to  consider  what  remedy  the  cabi  far 
trust  has,  where  his  trustee  has  purchased  the  trust  atak 
in  a  manner  not  authorized  by  the  rules  of  the  Court  K 
may  be  premised,  that  this  remedy  goes  precisely  to  Ab 
same  persons  as  were  entitled  to  the  estate  before  the  safe. 
Therefore,  a  man  having  a  legal  or  equitable  mortgage  tm 
the  estate,  which  was  not  satisfied  by  the  money  produced 
by  the  sale,  may  pursue  the  remedy  afforded  by  eqmtjf 
against  the  trustee.  And  the  circumstance  of  flie  mort- 
gagee having  been  present  at  the  sale,  where  he  bid  for 
the  estate,  is  no  objection  to  his  claim  against  the  owner  of 


(m)  Cane  v.  Lord  Allen,  2  Dow.         (0)  Campbell  v.  Walker>  5  V» 
58»,  per  Lord  Eldon,  C.  jun.  07S;  13  Vea.  jun.  601;  ^ 

(»)  Set  9  Ves.  jun.  24S.  1  Ball  and  Bcatty,  418. 

tite 
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Oj^  estate,  where  he  (the  owner)  has  himself  set  a^ide  the 
^ale  and  derived  any  advantage  from  it  (p). 

If  the  trustee  has  not  sold  the  estate,  the  cestui  qtie  trust 
may  insist  on  the  purchase  being  avoided,  and  may  reclaim 
^  estate  (^)  ;  for  it  need  not  be  shown  that  ihe  trustee  has 
iqade  an  advantage  (r). 

If  the  cestui  que  trust  require  a  reconveyance  of  the  estate, 
hiQ  must  repay  to  the  trustee  the  original  price  of  the  estate, 
and  also  all  sums  laid  out  for  permanent  benefit  and  im- 
provement of  the  estate,  and  interest  thereon  from  the 
tWties  they  were  actually  disbursed;  and,  on  the  other  hand} 
^  trustee  must  pay  and  allow  all  the  rents  received  by 
llim,  and  the  yearly  value  of  such  parts  as  have  been  in  his 
0im  ^  occupation,  and  all  smns  received  by  the  sale  of 
timber  or  other  parts  of  the  inheritance,  a^d  interest  there- 
on^  from  the  times  of  their  being  received.  Thi?  was 
decided  in  the  great  case  of  York-Buildings  Company 
V,  Mackenzie,  in  the  House  of  Lords  (ji)  ;  and  it  appears 
that  the  House  allowed  him  the  value  of  improvements  of 
all  kinds,  even  in  the  instance  of  a  mansion-house  erected, 
and  plantations  of  shrubs,  &c.  {t). 

And  where  the  cestui  que  trust  is  not  desirous  to  take 
'  back  the  estate,  he  may  require  it  to  be  put  up  to  sale 

*  ^  again  at  the  price  at  which  it  was  bought  by  the  trustee : 

*  and  that  if  any  one  bid  more,  the  trustee  shall  not  have 
the  estate  ;  but  if  not,  that  he  may  be  compelled  to  keep 

'  ' '  (p)  Ex  parte  Lacey,  6  Ves.  jun.         (*)  S  Bro.  P.  C.  42. 
^'«6;    152  Ves.  jun.  8;    ex  parte         {t)  See  6  Ves.  jun.  624.    This 

Mdrgan,  12  Ves.  jun.  6.  must  have  been  decided  in  some  of 

'.  •,  iC?)  Sec  6  Ves.  jun.  627;  York  the  subsequent  appeals;  see  8  Bro. 

,    B.  C.  V.  Mackenzie,  8  Bro.  P.  C.  P.  C.  7h  note. 

42;  Lord  Hardwicke  r.  Vemon,         (ii)  Ex  parte  Reynolds,  6  Ves. 

4  Ve«.  jun.  411;  Randall  v,  Er-  jun.  707;  ex   parte   Hughes,   ex 

riogton,  10  Ves.  jun.  423.  parte  Lacey,  and  Lister  r.  Lister, 

(r)  See  8  Ves.  jun.  348 ;  10  Ves.  6  Ves.  jun,  617-  625.  631 . 

JuD.  385.  393. 
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only  desiroufl  that  the  money  gained  by  the  tru^e  (m  the 
resale  shonld  be  paid  to  him. 

Owing  to  this  circumstance,  a  purchaser  of  a  trust  estate 
fr<xn  a  trustee  who  had  previously  sold  to  himself,  is  seldom 
implicated  in  the  suit ;  but  it  seems  clear,  that  a  person  pur- 
chasing with  notice  of  the  previous  transaction  would  be 
liable  to  the  same  equity  as  the  trustee  was  subject  to.  In 
the  late  case  of  Randall  v.  Errington  (c),  a  purchaser  from 
a  trustee  who  had  purchased  in  the  name  of  a  trustee  was 
HMtde  a  defendant,  and  the  prayer  of  the  bill  was,  that  if 
he  .purchased  without  notice,  the  trustee  might  account  for 
the  money  gained  by  the  resale ;  but  as  the  equity  against 
the  purchaser  was  not  noticed  either  by  the  counsel  or  the 
CkMirt,  it  must  be  presumed  that  no  notice  was  proved. 
A  different  rule  would,  to  use  the  expression  of  a  great 
man,  blow  up  like  gunpowder  this  branch  of  equitable 
jurisdiction.  It  is  indeed  true,  that  in  the  case  in  the 
House  of  Lords,  the  proceedings  in  the  Court  of  Sessions 
were  reversed  without  prejudice  to  the  tides  and  interests 
of  Ae  lessees  and  others  who  might  have  contracted  with 
the  defendant  bonAJidey  and  before  the  dependence  of  the 
process  (I). 

But  this  may  be  satisfactorily  accounted  for  on  two 
groutids;  the  one,  that  no  notice  was  charged  on  the 
lesdees,  nor  were  the  leases  attempted  to  be  impeached ; 
the  other,  that  the  relief  sought  had  been  dekyed  for 
many  years,  and  the  point  established  by  the  House  of 
Lords  was,  to  say  the  least,  a  new  doctrine  with  reference 
to  Scotland.     But  this  equity  is  now  well  established. 

(c)  10  Ves.  jun.  423. 


(1)  And  see  the  same  rule  as  to  under-leases  of  a  charity  estate,  where 
the  original  lease  is  set  aside  as  improvident.  Attorney  General  v.  Grif- 
fith, 13  Ves.  jun.  565 ;  Attorney  General  v.  Backhouse  17  Ves.  jus.  283. 

No 
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A  purchase  by  a  trastee  from  his  cestui  que  trust  it 
merely  malum  prohibitum j  and  not  malum  in  se.  It  is  one 
of  lliose  contracts  which  admit  of  confirmation  by  the  in- 
jured party.  But  to  ^ve  efifectto  It  confirmation  in  a  case 
like  this,  the  party  confirming  must  not  be  under  the  con- 
frol  of  the  person  whose  title  is  to  be  confirmed,  and  he 
must  have  a  full  knowledge  of  all  the  circumstances,  and 
of  his  power  to  set  aside  the  former  transaction  (h). 

(h)  Monev.  Royal,  12  Ve8.jun.  Downes,  18  Ves.  jtm.  120;  Duih 

555;  Murray  v.  Palmer,  2  Scho.  bar  v.  Tredennick,    Q   Ball  and 

and  Lef.  474 ;  Roche  v.  CyBrien,  Realty,  304.     Vide  tupra^  p.  238. 
1  Ban  and  Beatty,  330 ;  Wood  v. 


OF  PUBCHABAie.  587 

A  purchase  by  a  trastee  from  his  cestui  que  trust  is 
merely  malum  prohibitum,  and  not  malum  in  se.  It  is  one 
of  &ose  contracts  which  admit  of  confirmation  by  the  in- 
jured party.  But  to  ^ve  effect  to  a  confirmation  in  a  case 
like  this,  the  party  confirming  must  not  be  under  the  con- 
frol  of  the  person  whose  title  is  to  be  confirmed,  and  he 
must  have  a  full  knowledge  of  all  the  circumstances,  and 
of  his  power  to  set  aside  the  former  transaction  Ql^ 

{h)  Monev.  Royal,  12  Ve8.jun.  Downes,  18  Ves.  jtm.  120;  Du»* 

355;  Murray  r.  Palmer,  2  Scho.  bar  v.  Tredennick,    Q    Ball  and 

and  Lef.  474 ;  Roche  v.  CyBrien,  Beatty,  304.     Vide  iupra,  p.  238. 
1  Ban  and  Beatty,  330 ;  Wood  v. 
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A  purchase  by  a  trastee  from  his  cestui  que  trust  it 
merely  malum  prohibitum j  and  not  malum  in  se.  It  is  one 
of  lliose  contracts  which  admit  of  confirmation  by  the  in- 
jured party.  But  to  ^ve  efifectto  It  confirmation  in  a  case 
like  this,  the  party  confirming  must  not  be  under  the  con- 
trol  of  the  person  whose  title  is  to  be  confirmed,  and  he 
must  have  a  full  knowledge  of  all  the  circumstancesy  and 
of  his  power  to  set  aside  the  former  transaction  (h). 

(h)  Mone  V.  Royal,  12  Ves.  jun.  DowDes,  18  Ves.  jua.  120;  Du»* 

555;  Murray  r.  Palmer,  2  Scho.  bar  v.  Tredennick,    Q   Ball  and 

and  Lef.  474 ;  Roche  v.  CyBrien,  Beattyi  304.     Vide  mpra^  p.  338. 
1  Ball  and  Beatty,  330 ;  Wood  v. 
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I(  however,  the  cesttu  que  trust  he  desirouB  to  hftve  Ae 
estate  put  up  in  lots,  and  it  was  bought  by  &e  trustee  m 
one  lot,  he  must  either  repay  the  trustee  the  pmehase 
money  with  such  interest  as  he  would  have  been  HaUe  to 
pay  upon  his  bargain,  he  accountii^  for  the  rents  reeemd, 
or  paying  an  occupation  rent  for  the  estate,  if  he  penoifr- 
ally  occupied  it :  or  the  cesttu  que  trust  must  consent  to 
have  the  estate  put  up  in  one  lot,  on  the  terms  befbi^ 
mentioned  (x). 

The  trustee  will,  in  case  of  a  resale,  be  allowed  aiqr 
money  bandjide  laid  out,  not  only  in  substantial  repain 
and  improvements,  but  also  in  such  as  have  a  tendency  to 
bring  the  estate  to  a  better  sale ;  which  will  be  added  te 
the  amount  of  the  purchase  money,  and  the  estate  wiU  be 
put  up  at  the  aggregate  sum ;  deducting,  however,  an  allow- 
ance for  acts  that  deteriorate  the  value  of  the  estate  ( jf). 

But  no  allowance  will  be  made  him  for  any  loss  he  wsj 
sustain  by  a  fall  in  the  funds  {z). 

Formerly  where  a  purchase  by  a  trustee  was  set  asidc^ 
the  rule  was,  to  put  up  the  estate  again  to  be  sold  to  de 
best  bidder;  the  trustee  accounting  for  the  profits,  and 
being  allowed  bis  principal  money  and  interest  at  4jxr 
cent.  (a). 

If  the  trustee  has  actually  sold  the  estate,  the  ceftrnfn 
trust  may  compel  the  trustee  to  pay  him  what  he  may  Itf^ 
received  above  the  original  purchase  money  (b). 

Where  a  trustee  buys  the  trust  estate  at  a  fair  price,  4b 
sale  is  seldom  called  in  question,  unless  he  afterwardiseB 
it  to  advantage ;  and  then  the  cestui  que  trust  is  of  coone 

(x)  Ex  parte  James,  8  Ves.  jiin.         (a)  See  Whelpdale  v.  Cooboo> 

337-  1  Vea.  9 ;  5  Vea.  jun.  682,  n. 

(y)  Ex  parte  Hughes,   0  Ves.         (Jh)   Fox   v.  Mackrtth,  2  Bra 

jun.  617;  ex /^ar/r  Bennet,  10  Ves.  C.  C.  400;  ex  parte  Reynddiy  ^ 

jun.  381 .  Ves.  jun.  707. 

(z)  Ex  parte  James,  uln  sup, 

only 
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A  purchase  by  a  trastee  from  his  cestui  que  trust  it 
merely  nudum  prohibitum^  and  not  malum  in  se.  It  is  one 
of  lliose  contracts  which  admit  of  confirmation  by  the  in- 
jured party.  But  to  ^ve  effect  to  a  confirmation  in  a  case 
like  this,  the  party  confirming  must  not  be  under  the  con- 
trol  of  the  person  whose  title  is  to  be  confirmed,  and  he 
must  have  a  full  knowledge  of  all  the  circumsta&cesy  and 
of  his  power  to  set  aside  the  former  transaction  (h). 

{h)  Mone  V.  Royal,  12  Ves.  jun.  Downes,  18  Ves.  jua.  120;  Du»* 

355;  Murray  r.  Palmer,  2  Scho.  bar  v.  Tredennick,    Q    Ball  and 

and  Lef.  474 ;  Roche  v.  CyBrien,  Beatty,  304.     Vide  iuprOf  p.  338. 
1  Ban  and  Beatty,  330 ;  Wood  r. 
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No  person,  therefore^  can  be  advised  to  become  the  pur- 
chaser of  an  estate  so  circumstanced,  nnless  the  cestui  qm 
trust  will  join ;  nor  would  a  court  of  equity,  on  aqy  other 
tenn9,  enforce  a  specific  performance  of  such  a  conljract 
But  this  doctrine  cannot  be  extended  to  the  mere  case  of 
ft  purchase  by  a  trustee  in  his  own  name,  from  his  ceita' 
que  trusty  which  may  or  may  not  be  landing  accpTdiag  to 
circumstances,  m^ess  the  purchaser  have  also  notice  that 
the  sale  was  not  such  as  could  be  supported  in  equi^. 

Before  closing  this  chapter  it  must  be  remarked,  that  if  a 
cestui  que  trust  acquiesce  for  a  long  time  in  an  impnqier 
purchase  by  his  trustee,  equity  will  not  assist  him  to  set 
aside  the  sale  {d).  In  Price  v.  Bym  (e),  Lord  Alvankj 
refused  the  aid  of  the  Court,  because  the  bill  had  been 
delayed  twenty  years. 

But  laches  does  not  apply  to  a  body  of  creditors ;  who 
may,  therefore,  claim  the  aid  of  equity  at  a  much  more 
distant  period  aJfter  the  sale  than  an  individual  can  (/). 

And  although  acquiescence  may  have  the  same  effect 
as  <»riginal  agreement,  and  may  bar  such  a  remedy  as  thu^ 
yet  the  question  as  to  acquiescence  cannot  arise  until  it  is 
previously  ascertained,  that  the  cestui  que  trust  knew  his 
trustee  had  become  the  purchaser ;  for,  while  the  ctAfi 
que  trust  continued  ignorant  of  that  fact,  there  is  do 
laches  in  not  quarrelling  with  the  sale  upon  that  special 
ground  (^). 


(d)  See  tx  parte  James,  8  Ves. 
jun.  337 ;  Hall  v.  Noyes,  3  Ves. 
jun.  748,  cited;  and  see  11  Ves.  jun. 
220;  Morse  v.  Royal,  12  Ves.  jun. 
355 ;  Medlicottv.  O'Donel,  1  Ball 
and  Beatty,  150. 

(e)  5  Ves.  jun.  C81,  cited ;  and 
see  Norris  v.  Neve,  3  Atk.  26^ 
Gregory  v.  Gregory,  Coop,  201. 


(/)  Whichcote  r.  Lawieoce,  3 
Ves.  jun.  740 ;  and  a  case  before 
the  Court  of  Exchequer,  6  Ves.  jus. 
632,  cited ;  York-BuOdings  Com- 
pany V,  Mackenzie,  8  Bro.  P.  C. 
by  Tomlins,  42. 

ig)  Per  Sir  William  Grant,  10 
Ves.  jun.  427;  and  see  2  Ball ts^ 
Beatty,  120. 

A  purchase 
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« 

A  purchase  by  a  trastee  from  his  cestui  que  trust  it 
merely  malum  prohibitum^  and  not  malum  in  se.  It  is  one 
of  lliose  contracts  which  admit  of  confirmation  by  the  in- 
jured party.  But  to  ^ve  effect  to  a  confirmation  in  a  case 
like  this,  the  party  confirming  must  not  be  under  the  con- 
trol  of  the  person  whose  title  is  to  be  confirmed,  and  he 
must  have  a  full  knowledge  of  all  the  circumsta&cesy  and 
of  his  power  to  set  aside  the  former  transaction  (A). 

Q^  Monev.  Royal,  12  Ve8.jun.  Downes,  18  Ves.  jua.  120;  Du»* 

555;  Murray  r.  Palmer,  2  Scho.  bar  v.  Tredennick,    d   Ball  and 

and  Lef.  474 ;  Roche  v,  O'Brien,  Beatty,  304.     Vide  mpra^  p.  338. 
1  Ban  and  Beatty,  330 ;  Wood  v. 
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CHAPTER  XV. 

OF  JOINT  PURGHjAS£S  :  PURCHASES  IN  TH£  NAMES  OF 
THIRD  persons;  AND  PURCHASES  WITH  TRUST: 
honey:  and  of  the  performance  of  a  CQYMr 
NANT  TO  PURCHASE  AND  SETTLE  AN  ESTATE. 


SECTION  I. 

Of  Joint  Purchases. 


Where  two  or  more  persons  purchase  lands,  and  w^ 
vance  the  money  in  equal  proportions,  and  take  a  eoBr 
veyance  to  them  and  their  heirs,  this  is  a  joint  teaaacjr, 
that  is,  a  purchase  by  them  jointly  of  the  chance  iiwa^ 
vivorship,  which  may  happen  to  the  one  of  thetn  as  imB 
as  to  the  other  (a)  (I),  but  where  the  proportions  of  ^ 

miHtf 

{$)  Bm  M0786  t)w  Gylet,  S  Vern.  Atk.  735 ;   2  Yes.  258 ;  Ret  i 

385 ;  York  v.  Eaton,  2  Freem.  23 ;  Willitim,  MS.  Appendix^  N«  ti'l 

Tbicknease  v.  Yernon,  2  Freem.  Avelingp.KDipe,I9  Y^javMU 
S4 ;  Anon.  Carth.  15 ;  and  see  3 

.  (I)  This  distinction  has  not  been  thought  satisfactory.  A  writer,  to 
whom  the  profession  is  under  great  obligation,  observes,  that  if  tbe  al- 
vance  of  consideration,  generally,  will  not  prevent  the  legal  lifjbi,  iBft 
mere  inequality  of  proportion,  which  may  naturally  be  attributed  tdlhe 
relative  value  of  the  lives,  cannot  have  that  effect.  See  9  Yes.  jmu  SOft 
n.  (b).  The  distinction,  however,  seems  founded  on  rational  grotmd;. 
Where  the  parties  advance  the  money  equally,  it  may  be  £urlypre8imied» 
that  they  purchased  with  a  view  to  the  benefit  of  survivorBhip ;  hat  vbtt* 
the  money  is  advance  in  unequal  proportions,  and  no  expreM  inteotios 
appears  to  benefit  the  one  advancing  the  smaller  proportion,  it  is  &ir  to 

pmomt 
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money  are  not  equal,  and  this  appears  in  the  deed  itself; 
this  makes  them  in  the  nature  of  partners  (b) ;  and  how- 
ever .the  legal  estate  may  survive,  yet  the  survivor  shall 
be  considered  but  as  a  trustee  for  the  others,  in  propor- 
tion to  the  sums  advanced  by  each  of  them.  So  if  two 
or  more  make  a  joint  purchase,  and  afterwards  one  of 
them  lays  out  a  considerable  sum  of  money  in  repairs  or 
improvements,  and  dies,  this  shall  be  a  lien  on  the  land; 
and  a  trust  for  the  representative  of  him  Who  advanced 
it(c). 

And  where  the  money  is  advanced  in  equal  proportions, 
flo  that  the  purchasers  are  joint  tenants  in  equity  as  well 
as  at  law,  a  conveyance  by  the  purchasers  to  a  trustee 
•without  any  consideration,  and  without  any  express  intent 
to  sever  the  joint  tenancy,  will  not  have  that  effect;  but 
die  trust  estate  will  go  to  the  survivor,  in  the  same  manner 
as 'the  legal  estate  would  have  done  (d). 

In  all  cases  of  a  joint  undertaking,  or  partnership,  -  al- 
though the  estate  will  survive  at  law,  yet  the  survivor  will 
in  equity  be  a  trustee  for  the  representative  of -the  deceased 
partner. 

Thus,  in  a  case  (e)  where  five  persons  purchased  lands 
in  fee  of  the  commissioners  of  sewers,  and,  in  order  to 
iai^MTOve  and  cultivate  these  lands,  afterwards  entered  into 
articles,  whereby  they  agreed  to  be  equally  concerned  aS 

-    (5)  See  2  Ves.  25S.  pendix,  No.  21. 

(c)  Per  Master  of  the  Rolls,  in  (e)  Lake  v.  Gibson,  uU  $up.  and 

cofn  Lake  V.  Gibson,  l£q.  Ca.  Abr.  see  Hayes  v.  Kingdome,  I  Vein. 

jKK),  pL  3.  3d ;  Jefiereys  v.  Small,  1  Vera,  ilj, 

(iQ  Rea  V.  Williams,  MS.  Ap- 

.^ ■_    _       ^  ■  ■    B^^B  J      ■      I     ■  -^ ■ -r-|— I r — r     -n — ■ ■ ■" ■-■rTT^~ri—"^~-«-W^— ■^-~^-' 

presume  that  no  such  intention  existed ;  the  inequality  of  proportion  can 
•earoely  be  attributed  to  the  relative  value  of  the  lives,  because  neither 
of  the  parties  can  be  supposed  not  to  know,  that  the  other  may,  imm^ 
diataly  after  the  purchase,  compel  a  legal  partition  of  the  estate,  or  may 
•ven  sever  the  joint  tenancy  by  a  clandestine  act. 

to 
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to  {urofit  and  haSf  and  to  advance  each  of  tkem  mdi  a 
aoiOy  to  be  laid  out  in  the  manurance  and  improrcflMat 
of  the  land;  it  waa  held  by  the  Master  of  the  RoOa,  thai 
they  were  tenants  in  conunon,  and  not  joint  teoanlSi  ia 
to  die  beneficial  interest,  and  that  the  aurfivor  ahodidaal 
go  away  with  the  whole ;  for  then  it  might  happen  that 
some  might  have  paid  or  laid  out  their  share  of  dn 
money t  and  others,  who  had  hud  out  nothin|^«  go  nnf 
with  the  whole.  And  the  decree  was  affiimad  by  lai 
Chancellor  King  (/). 

So  where  two  pemons  took  a  bmlding  leaae,  and  laid 
out  money  in  erectiog  housea,  they  werehnld  te  ba pail* 
nan  with  respeet  to  this  poaperty :  and  dm  ancfimr  fM 
decreed  to  be  a  trustee  of  a  moiely  ibr  thawpreaintidm 
cxf  the  deeeaaed  (g). 

But  aa  the  iands  will  aorviTe  at  law,  equilirt  on  Ibi 
general  rule,  thajt  he  who  seefa^  equity  aimli  do  ^ffiilfk 
will  not  relieve,  unless  ifae  person  saelang  wditd  iriB  d* 
what  he  equitaUy  ought  to  do* 

Thus,  in  the  first-mmitioned  case,  the  anceator  of  thi 
parly  seeking  relief  had  quitted  the  concern  tor  Mqr 
years;  since  whidi  time  the  other  proprietors^  to  fM^e 
them  to  carry  on  their  design,  had  purchased  som»,oAff 
estetea,  which  proved  a  losing  concern;  and  tl^  flh90 
was  only  relieyed  on  contributing  hi#  shai^  of  th#i0|r 
chase  money  of  the  estates  so  bought,  with  interest  SfffB^ 
the  time  the  money  ought  to  have  been  paid  (iO* 

Lord  Chancellor  King  said,  that  iins  was  plainlf  t 
tenancy  in  common  in  equity,  though  otherwise  at  b?; 
and  the  defendant  Craddock  having  only  a  title  in  eqintf, 


(f)  Lake«^Crtddock»SP.WniB.     sod  Elliot  w.  Bromu  Q  Vol  jp» 
t5S ;  S.  a  MS.  SOTf 


(g)  lyitsr  V.  Dolland,  1  Vsb.        (k)  And  see  Sealiouw  9.Q^ 
jun.  451.     Sf»  ft  Yes.  jiuu  631;      tisn,  10  Ves.  157,  cited.      ■ 

tbt 


OP  JOINT  PURCHASSi.  591 

that  he  must  do  equity ;  and  that  thiB  was  equitable  in  dl 
its  branches  ;  for  h^  bad  his  election  to  drop  all  claim,  or 
to  take  it  on  the  same  foot  with  the  rest  of  the  partners ; 
and  that  it  was  not  reasonable  that  he  should  be  let  into 
the  account  of  the  profits  or  loss  of  the  undertaking  until 
ke  had  made  his  election  (i). 

If  it  be  doubtful  whether  the  purchasers  bought  the  pro- 
perty to  carry  on  trade,  an  inquiry  will  be  directed  before 
die  Master  to  ascertain  the  fact  (J  )  (I). 

Where  two  or  more  persons  agree  for  the  purchase  of 
an  estate  in  moieties  between  them,  subject  to  incutn- 
taraaces,  which  are  to  be  discharged  out  of  the  purchase 
noney,  the  purchase  is  in  equity  considered  to  be  made 
for  their  equal  benefit,  and  an  a  mutual  trust  between  them ; 
and  therefore,  although  one  of  them  may  have  abatements 
nitide  to  him  by  some  of  the  incumbrancers,  of  sums  4ue 
for  interest  or  otherwise,  in  consideration  of  services  «nd 
fiiendship,  and  it  is  expressly  agreed  to  be  to  his  own 
vse,  yet  equity  will  compel  him  to  account  to  the  other 
for  die  benefit  of  these  advantages  (k). 

'So  a  new  lease  obtained  by  one  partner  shall  enure  to 
both  (/),  although  he  obtained  it  clandestinely  and  on  his 
<Mm  account  (m). 

If  two  persons  purchase  an  estate  subject  to  a  mortgage, 
akid'the  mortgage  money  is  apportioned  between  them, 

(t)  M^.     The  judgment  is  not  (/)  Burroughs  v.  Elton,  11  Tea. 

•bded  in  any  other  printed  book.  jun.  20, 

(»  See  1  Vee.  jun.  495.  (»)  Festhentonlmiigh  «.  Ftn- 

ik)  Cttter  9.  Home,  1  Eq.  Ca.  wick,  17  Vcs.  jwi.  29%. 

Aki.  7f  pL  13. 


(I)  Whether  the  property  is  between  the  repreeentativet  shaU  be 
deemed  real  or  personal,  see  Bell  v.  Phyn,  7  Ves.  jun.  453 ;  Bateman 
V.  Shore,  Q  Ves.  jun.  500 ;  Mackintosh  r.  Townsend,  I  Mont.  Partn. 
notes,  97  ;  Selkrig  v.  Davies,  8  Dow,  231. 

and 
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Bad  each  of  them  covenants  with  the  other  to  pa;^his 
share  of  the  money,  and  to  indemnify  the  other  from  it, 
they  do  not  by  those  means  make  their  personal  estate,  as 
between  their  real  and  personal  representatives,  the  pri- 
mary fund  for  payment  of  the  mortgage  money  (n). 

It  seems  that  where  two  or  more  persons  purchase  an 
estate,  and  one,  for  instance,  pays  all  the  money,  and  die 
estate  is  conveyed  to  them  both,  the  one  who  paid  d|» 
money  cannot  call  upon  those  who  paid  no  part  of  it  tof 
repay  him  their  shares  of  the  purchase  money,  or  to  con- 
vey their  shares  of  the  estate  to  him :  for  by  payment  «f 
all  the  money,  he  gains  neither  a  lien  nor  a  moilpgf^ 
because  there  is  no  contract  for  either ;  nor  can  it  be 
construed  a  resulting  trust,  as  such  a  trust  cannot  aiiie  |t 
an  after-period ;  and  perhaps  the  only  remedy  he  hai^  jj| 
to  file  a  bill  against  them  for  a  contribution  (o).  .  Wbiph 
ever,  therefore,  two  persons  agree  to  purchase  an  estate^ 
it  should  be  stipulated  in  the  agreement,  that  if  by  the 
default  of  either  of  them  the  other  shall  be  compeDi4 
to  pay  the  whole,  or  greater  part  of  the  purchase  mo^y. 
the  estate  shall  be  conveyed  to  him,  and  he  shall  holddM 
entirety  against  the  other  and  his  heirs ;  unless  he  or  duf 
shall,  within  a  stated  time,  repay  the  siim  advanced  OB 
their  account,  with  interest  in  the  mean  time. 

But  it  has  been  held,  that  if  one  of  two  joint  tenants  ijC 
a  lease  renew,  at  his  own  expense,  and  the  other  pe^' 
reap  the  full  benefit  of  it,  the  one  advancing  the  nopfll' 
shall  have  a  charge  on  the  other  moiety  of  the.  estile^iiV/ 
a  moiety  of  his  advances  on  account  of  the  fines,  althoaf^ 
such  other  moiety  of  the  estate  be  in  strict  settlement  at 

(n)  Forrester    v.    Lord    Leigh,     case  does  not,  howerer, 


AmbL  171*  Vide  supra,  p.  73.  the  observation,  but  the  aotlioreda- 

(o)  See  Wood    r.   BircL,    and  ceives  it  to  follow,  hxm  wImIMI 

Wood  V,  Normao,  Rolls,  7  and  S  from  the  Master  of  the  Rolb  at  At 

March  1S04;   the  decree  in  which  hearing. 

the 
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ime  of  the  renewed.  The  case  was  considered  to  fail 
in  the  principle  upon  which  mortgagees  who  renew 
bold  interests  have  been  decreed  entitled  to  charge 
mount  upon  the  lands  (/>). 

here  two  or  more  persons  purchase  an  estate,  and 
onveyance  is  taken  in  the  name  of  one  of  them,  the 
may  be  proved  by  letters  written  subsequently  to  the 
liase ;  for  the  statute  of  frauds  (g)  does  not  require 
ii'  trust  shall  be  created  by  a  writing  (r) ;  but  tiiat  it 
'be  manifested  and  proved  by  writing,  which  mealis 
ttere  should  be  evidence  in  writing,  proving  that 
l^ifas  such  a  trust  (s). 

It  aMiough  two  persons  enter  into  a  treaty  for  the 
tifeUBfe  of  an  estate,  and  one  of  them  desists,  and  per- 
die  other  to  go  on  with  the  intended  purchase,  on 
ttotnising,  by  parol,  to  let  him  have  the  part  of  the 
b  ht  desired ;  yet  it  seems  that  this  agreement  cannot 
Ifitrc^  on  account  of  the  statute  of  frauds. 
Lunas  t;.  Baily  (t)y  which  was  a  case  of  this  nature, 
Iftintiff  obtained  a  decree  at  the  Rolls,  it  being  in- 
ly ibat  although  it  was  an  agreement  parol,  yet  it  was 
Mrt  executed  by  the  plaintiff's  desisting  from  prose- 
g'liifl  purchase,  who  otherwise  might  have  purchased 
bnself,  or  at  least  have  enhanced  the  price  the  de- 
tat  was  to  pay,  so  that  the  defendant  had  a  benefit 
f'mii  besides,  it  was  a  fraud  (u),  and  like  the  case 
6  A  man  i^reed  to  purchase  as  i^nt  for  another, 
ivoiild  afterwards  retain  the  purchase  to  himself  But 
'  an  appeal  to  the  Lord  Chancellor,  the  decree  was 

Hamilton  r.  Denny,  1  BtU  096 ;  5  Ves.  jun.  SOS ;  Randall  ^ 

Mtty,  190.  Morgan,  12  Ves.  jnn.  67- 

n  Car.  II.  c.  3,  s.  7-  (0  2  Vera.  6Z7 ;  and  see  Riddle 

See  n.  (1)  to  the  last  edit,  of  v.  Emerson,  1  Vera.  106. 

Ml  Uses,  p.  1 1 1.  (ii)  See  iTiynn  r.  Thynn,  1  Vera 

Porster  v.  Hale,  3  Ves.  jun.  296. 

n  Q  reversed, 
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reversed,  as  being  a  parol  agreement,  within  the  provisioD 
of  the  statute  against  frauds. 

Mr.  Powell  (a)  refers  to  an  anonymous  case  in  Viner  (jfX 
which  he  conceives  to  be  another  report  of  the  oaae  of 
Lamas  v.  Baily,  where  the  Lord  Chancellor  dismitfed 
the  bill)  because  there  was  no  absokdte  andpagitke  agne- 
ment,  but  the  words  were  ambiguous  and  unccyrtaiDt 
and  the  statute  intended  to  oust  as  well  all  such  ambi* 
guous  agreements,  as  to  prevent  perjuries,  &c.  and  dui 
agreement  would  not  bind,  unless  it  were  in  writii^ 
And  Mr.  Powell,  therefore,  conceives  that  the  p^giiMSit 
turned  on  there  being  no  absolute  or  positive  agieemoil^ 
the  words  being  ambiguous  and  uncertain;  sad  not  on 
the  ground  that  the  forbearing  by  agreement  to  do^ wart 
might  not  be  a  part  performance,  and  raise  as  stiwg  li 
equity  to  have  the  benefit  stipulated  in  return,  as  aa  act 
done. 

In  the  later  case  of  Atkins  v.  Rowe  (z\  some  pmoM 
desirous  of  obtaining  a  lease  of  three  houses,  agi^  Aat 
one  of  them  should  bid  for  all  the  houses,  but  that  40 
lease  should  be  for  their  joint  benefit  Aococdini^  kl 
bid,  and  a  lease  was  made  to  him ;  and  to  a  bill  fiMIV 
the  others  to  have  the  benefit  of  the  lease,  and  tiiit:Al 
purchaser  might  be  decreed  a  trustee,  he  plendod  Ihc 
statute  of  firauds  in  bar  both  to  the  discovery  and  idM 
But  the  Lord  Chancellor  seemed  of  opinion,  tbut  i^ 
agreement,  although  by  parol,  was  not  withiii  th«  stptiftlk 
and  ordered  the  plea  to  stand  for  an  wsw€x»  with  Vbf*^ 
to  except,  and  the  benefit  of  the  plea  to  be  sav^  to  the 
hearing.  Thus  the  case  is  reported  in  Moseley.  It  ap- 
pears from  the  cases  in  the  House  of  Lords  (a),  that  the 

(*)  1  Powell  on  Contracts,  310.  (s)  Mose.  39;  and  see  Crop  r. 

(y)  5  Vin.   Abr.   521,    pi.  32.  Norton,  stated  infra. 

Note,  the  case  of  Lamas  v.  Daily,  (a)  Cases,  Dom.  Proc.  1730. 
is  stated  in  the  same  page. 

defendant 
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defendant  by  his  answer  denied  the  agreement,  and  the 
cause  being  at  issue,  several  witnesses  were  examined  on 
both  sides.  There  was  a  contrarietjr  of  eyidence,  but  the 
plaintiff  proved  the  agreement  by  one  positive  witness, 
corroborated  by  circumstances.  But  the  Chancellor  dis- 
iiii»ed  the  bill,  without  costs,  and  his  decree  was  affirmed 
by  ihe  House  of  Lords. 

Upon  the  whole,  therefore,  the  better  opinion  perhaps 
ig^  that  an  agreement  of  this  nature  cannot  be  enforced, 
sKhough  certainly  it  does  not  appear  that  the  precise 
ptnnt  has  ever  been  decided,  upon  an  absolute  agreement 
daaily  and  undeniably  proved. 

From  the  case  of  Smith,  treasurer  of  the  West-India 
Dock  Company  t;.  the  Mayor  and  Corporation  of  Lon- 
Am  (b\  it  should  seem,  that  where  two  persons  agree  to 
purchase  an  estate,  and  one  of  them,  by  agreement  between 
tihem,  completes  the  purchase,  and  pays  the  money,  the 
oflier  must  agree  to  accept  the  title,  and  pay  his  share  of 
fte  purchase  money,  before  he  can  call  for  an  inspection 
Cif  the  title-deeds,  in  order  to  investigate  the  title ;  unless 
tte  one  who  purchased  can  be  charged  with  such  gross 
AegKgence,  or  wilful  default,  as  will  strip  an  agent,  as 
MiChy  of  the  protection  which  that  character  gives  him  in 
iff  transactions  in  which  he  duly  acts  according  to  his 
ggmey :  and  in  case  any  such  gross  negligence  or  wilful 
Cdbrft  can  be  proved,  the  injured  party  will  have  a  re- 
iiiiljf'  in  equity,  although  he  may  have  paid  his  share  of 
^  purchase  money. 

(6)  Ch.  Dec.  16,  1801,  and  many  previous  days,  MS. 
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SECTION  U. 

Of  Purchases  in  the  Name  of  Third  Persons. 

I.  If  a  man  purchase  an  estate,  and  do  not  take  die 
conveyance  in  his  own  name  only,  the  clear  result  of  all 
the  cases,  without  a  single  exception,  is,  that  the  trust  of 
the  legal  estate,  whether  freehold,  copyhold  or  leasehold; 
whether  taken  in  the  name  of  the  purchaser  and  othepfs 
jointly,  or  in  the  names  of  others  without  that  of  tha  pw- 
chaser ;  whether  in  one  name  or  several;  whether  joiody 
or  successive,  results  to  the  man  who  advances  the.paidwe 
money  (c),  unless  such  a  resulting  trust  would  break  in 
upon  the  policy  of  an  act  of  parliament  (d).  And  althoo^ 
the  person  in  whose  name  the  conveyance  is  takeiii  exe- 
cutes no  declaration  of  trust,  yet  a  trust  will  result  for  ^ 
person  who  paid  the  money  by  operation  of  law ;  Ail 
species  of  trust  being  expressly  excepted  out  of  the  stilnto 
of  frauds  (e). 

But,  unless  the  trust  arise  on  the  face  of  the  deed  itadU^ 
the  proofs  must  be  very  clear  (/)  :   and  however  dcfl 

(c)   Per  Lord  C.  B.  Eyre,   in  Vernon,  ^  P.  Wma.  549 ;  Spi^k^ 

Dyer  v.  Dyer,  stated  infra.  Baker,  1  Atk.  3S5;.IJojda.Sii- 

((f)  See  ex  parte  Houghton,  17  let,  2  Atk.  148;  Withenv.itlain^ 

Ves.  jun.  251 ;  and  tee  Redington  Ambl.  151 ;  Lade  v.  Laft^  IlMit 

V.  Redington,  3  Ridg.  P.  C.  106.  21 ;  Smith  r.  Laid  OaMlftii^t 

(f)  29  Car.  IL  c.  3,  b.  S.    See  Vea.  jun.  713  ;  Ridar  v.  IjMk 

Hungate  v.  Hungate,  Toth.  184;  10  Yea.  jun.  360.                   * 

Gascoignexj.Thwing,  1  Vem.366;  (/)   Gascoigne   r.  Thwb^  I 

Howe  V.  Howe,  1  Vem.  415 ;  Anon.  Vem.  SQQ ;    Newton  o.  Pmloni 

2  Ventr.  361,  n.  (3);   O'Hara  v.  Prec.  Cha.  103;  Willis  o.WiDilb 

O'Neil,  21  Vin.  Abr.  497,  n. ;  2  2  Atk.  71 ;  and  aee  I  Aft.  «0; 

Bro.  P.  C.  39;  Pelly  v.  Maddin,  21  Ambl.  414 ;  Acherky  v. AcM?, 

Vm.  Abr.  498,  pi.  15 ;  Sir  Darcy  4  Bro.  P.  C.  67 ;   and  Snodi  «. 

Lever  v.  Andrews,  7  Bro.  P.  C.  by  Wilkinson,  ^3  Vea.  juar  705,  dtod; 

Tomlins,  288;   Ambrose  v.  Am-  and  1  Dick.  328 ;  and  see  Lenefa  f* 

brose,  1   P.  Wms.  321;   ex  parte  Lench,  10  Ves.  jun.  511. 

they 
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they  may  be,  it  seems  doubtful  whether  parol  evidence  is 

fidmissible  against  the  answer  of  the  trustee  denjdng  the 

trust  (gy    And  in  cases  of  this  nature  the  claimant,  in 

opposition  to  the  legal  title,  should  not  delay  asserting  his 

.    right,  as  a  stale  claim  would  meet  with  little  attention  (A). 

-   It  has  been  said  (i),  that  if  the  consideration  money  is 

€Xfressed  in  the  deed  to  be  paid  by  the  person  in  whose 

.  iMme  the  conveyance  is  taken,  and  nothing  appears  in 

,   Mich  a  conveyance  to  create  a  presumption  that  the  pur- 

,   Itluu^  money  belonged  to  another,  then  parol  proof  cannot 

.  lib  ^admitted,  after  the  death  of  the  nominal  purchaser^  to 

.    Ivove  a  resulting  trust;  for  that  would  be  contrary  to  the 

.  iliitate  of  frauds  and  perjuries. 

.    1^  This  proposition  has  been  adopted  by  another  writer  (A), 

Mib  says,  that  it  should  seem,  that  even  the  confession  of 

,  ^ttb  trust  by  the  nominal  purchaser,  to  countervail  a  de- 

j  ^Imidon  in  writing,  and  create  a  trust  for  the  party  ad- 

wincing  the  money,  cannot  be  established  by  a  third  per- 

.  liftif  but  must  be  made  under  a  Judicial  exarmnation  upon 

#^  or  by  the  party*s  awn  answer  in  equity.    This,  he 

^AdSis,  seems  understood  both  in  the  case  of  Ambrose  t;. 

Alllkbrose,  and  Ryall  t;.  Ryall ;  and  appears  to  flow  from 

"fliEi  ptoposition  before  stated ;  for,  during  the  life  of  the 

'  IrtmiHiil  purchaser,  no  proof  can  be  received  of  his  parol 

linfimdon,  as  not  being  the  best  existing  evidence;  and 

nAor-'his  death,  it  is  mere  parol  evidence  contradicting 

,  .  JM  deed,  and  not  of  strength  to  raise  a  resulting  trust 

In  the  first  edition  of  this  work  the  author  submitted  it 

(£i  Skett  v.  Whitmore,  2  Freem.         (t)   See  Mr.  Sanders's  note  to 
;  Newton  V.Preston,  Free.  Cha.     lioyd  v.  Spillet,  2  Atk.  150;  and 


See  Cottington  v.  Fletcher,  see  his  Essay  on  Uses,  1.  123 ; 

•:Atk.  155;  (Bartlett  v.  Pickers-  and  see  the  3d  edit,  of  that  work, 

gDl,  4  East,  S77,  n.  (b).  p.  259,  260. 

(A)  Ddane  v.  Delane,  7  Bro.  P.         {k)  Rob.  on  StaL  of  Frauds,  W. 

C.  bj  Tomlinsy  279. 
/       .  Q  Q  3  as 
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as  his  opinion,  that  the  proposition,  diat  parol  proof  ccfdd 
not  be  admitted  after  the  death  of  the  nominal  purchaser, 
was  not  warranted  by  the  authorities  referred  to  in  soppott 
of  it  (/),  and  that  the  statute  is  not  more  broken  in  upoD 
by  admitting  parol  proof  after  Ae  death  of  the  BOiaiBd 
purchaser,  than  it  is  by  allowing  such  proof  in  Us  life- 
time. And  this  opinion  seems  to  be  confirmed  hj  Ibe 
late  case  of  Lench  v.  Lench  (m).  The  question  there  mm, 
whether  a  purchase  by  the  late  husband  of  tfie  pbiiiitf 
of  an  estate  was  made  with  some  trust  money  of  hen^  cf 
which  he  had  obtained  possession.  Parol  e?idtooe  was 
admitted  of  conversations  with  the  husband,  in  order  tQ 
prove  the  fact.  The  late  Master  of  the  Rolis,  after  pre- 
mising that  there  was  not  only  no  covenant  by  the  hariMnd 
to  purchase  land,  but  no  stipulation  in  the  setdement  dnt 
land  should  be  purchased,  but  merely  a  proviscH  Aat  Ae 
trustees,  with  the  wife's  consent  alone,  might  invest  Ae 
money  in  land,  said,  that  as  to  the  ground  that  (he  par 
chase  was  made  with  the  trust-money,  all  depended  vfm 
the  proof  of  the  &ct,  for  whatever  doubts  might  have  km 
Jbrmerli/  entertained  on  this  subject^  it  i^  now  settkiy  llM 
Tiioney  may  in  this  manner  be  followed  into  the  tandinwkkk 
it  is  invested;  and  a  claim  of  this  sort  may  be  sitpp9rUi  kf 
parol  evidence. — His  Honor  then  examined  the  weight  of 
the  testimony,  which  he  held  to  be  too  contradidoiy  mA 
uncertain  to  be  depended  upon.  So,  in  Sir  Jolm  Pcediy't 
case  (n),  Sir  Thomas  Clark^  Master  of  die  Rc^  kid  it 
down,  that  frauds  were  out  of  the  statute  of  firands,  for 
that  the  judges  had  resolved  it  was  absurd  that  a  statute 

(0  Kirk  V.  Webb,  Free.  Cha.  S4;  (m)  See  Lench  v.  Lttch,  10 ▼« 

Walter  deChirton's  case,  cited  f^td;  jqd.  511.    The  point,  I  am  tdi 

NewtoB  V.  Preston,  PrecCha.  135 ;  was  lately  decided  the  mmetmym 

Gascoigne  v.  Thwing,  1  VerOi  300 ;  Ireland. 

Hooper  v,  Eylea,  2  Vem,  4«0;  (s)  RoUs,  S.  T.  1759,  MS. 
Crop  T'.  Norton,  2  Atk.  74. 

wkicli 
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wliicfa  was  made  to  prevent  frauds  should  be  made  a 
iMUdle  to  support  them.  And  therefore,  if  A  sold  an 
Mtate  to  Cj  and  the  consideration  was  eajnressed  to  be  paid 
hjf  Bj  and  the  conveyance  made  to  Bj  the  Court  would 
allow  parol  evidence  to  prove  the  money  paid  by  C. 

Where  the  evidence  is  merely  parol,  although  it  is 
dearly  admissible,  yet  it  will  be  received  with  great 
caution.  Evidence  of  naked  declarations  made  by  the 
yorchaser  himself  is,  as  Sir  William  OmiA  observes,  in 
•H  cases,  most  unsatisfactory  evidence,  on  account  of  the 
fteility  with  which  it  may  be  fabricated,  and  the  impossi-* 
])ilit|r  of  contradicting  it.  Besides,  the  slightest  mistake 
or  frilure  of  recollection,  may  totally  alter  the  effect  of 
Aa  declaration. 

,.,  ,60  Lord  Hardwicke  laid  it  down,  that  parol  evidence 
Jiight  be  admitted  to  show  the  trust,  from  the  mean  cir- 
gmnnliiurr  I  of  the  pretended  owner  of  the  real  estate  or 
inheritance,  which  makes  it  impossible  for  him  to  be  the 
pwchaser  (0). 

«  Ad.  express  trust,  although  by  parol  only,  will  prevent 
|||B  resulting  trust  {p) ;  because  resulting  trusts  are  left 
Jbf  tiie  statute  of  frauds  and  perjuries  as  they  were  before ; 
ftoAf  previously  to  the  act,  a  bare  declaration  by  parol 
jltonld  prevent  any  resulting  trust  Besides,  an  equitable 
IpiNbaamption  may  be  rebutted  by  parol  evidence  {g) ;  for, 
jtm  Lord  Mansfield  has  observed,  an  equitable  presumption 
is  only  a  kind  of  arbitrary  implication  raised,  to  stand 
satil  some  reasonable  proof  hTonght  to  the  contrary. 
,    Therefore  parol  evidence  will  be  admitted  to  prove  the 

(fi)  WiUis  V.  Willis,  2  Atk.  71 ;  v.  the  Earl  of  Anglesea,  Gilb.  Eq. 

fMrt  tee  Rjall  v.  Ryall,  1  Atk.  59 ;  Rep.  10 ;  Roe  v.  Popham,  Dougl. 

ifaaU.  413 ;  and  Lench  v.  Lench,  25. 

10  Vee.  jun.  511.  (q)  Langfielde  v.  Hodges,  Lofilt, 

(p)  Lady  Bellasis  v.  Compton,  230;    Rider  v.  Kidder,    10  Vee. 

S  Vem.  294.    See  Lord  Altham  jun.  3<X). 

Q  Q  4  purchaser  s 
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ibBt  the  person  to  whom  the  con- 


x^jf  ^^  ^oidd  take  beneficially ;  and  if  satift- 
^^  ^^  eatided  to  the  estate  (r) ;  but  the  proof 
fic'^iff  ^  to  show,  that  the  man  from  whom  the  con- 
/e^  "f^j^red  did  not  mean  to  purchase  in  trust  for 
'tf*'^^^  intended  a  gift  to  the  stranger  (^). 
^^Zt  a  man  merely  employs  another  person  by  parol, 
^  agent  to  buy  an  estate,  who  buys  it  accordinglj, 
^jftfifart  of  the  purchase  money  is  jxud  by  the  prixipd^ 
^d  there  is  no  written  agreement,  he  cannot  compel  Ae 
^geat  to  convey  the  estate  to  him,  as  that  would  be  direcdy 
in  the  teeth  of  the  statute  of  frauds  (/). 

And  although  the  agent  be  afterwards  convicted  of  per- 
jury in  denying  the  trust,  yet  that  will  not  enable  the 
Court  to  decree  a  performance  in  specie  (u) ;  and,  there- 
fore, as  the  principal  cannot  avail  himself,  in  any  civil 
proceeding,  of  the  conviction  of  the  agent,  he  is  a  com- 
petent witness  to  prove  the  perjury  (a'). 

In  Crop  V.  Norton  (^),  Lord  Hardwicke  appears  to 
have  been  of  opinion,  that  this  doctrine  of  resulting  tnst 
only  extended  to  cases  where  the  whole  consideration  is 
paid  by  one  person,  and  the  conveyance  taken  in  the  name 
of  the  other.  He  said,  '^  this  is  where  the  whole  cons- 
deration  moves  from  such  person ;  but  I  jiever  knew  it 
where  the  consideration  moved  from  several  persons ;  for 
this  would  introduce  all  the  mischief  which  the  statute  of 


(r)  Taylor  v.  Alston,  cited  in 
Dyer  t».  Dyer,  Watk.  Copyh.  210, 
S.  C.  MS. ;  Goodright  v.  Hodges, 
ibid.227 ;  Lofit,2d0 ;  2Ea8t,534,  u.; 
Maddison  v.  Andrews,  1  Yes.  57. 

(s)  See  3  Ridg.  P.  C.  178. 

(jt)  Bartlettv.  Pickersgill,  4  Burr. 
^S5 ;  4  East,  577,  n.  (b).  See  Ras- 
tel  V.  Hutchinson,  1  Dick.  44. 


(tf)  Bartlett  v.  Pickersgill,  wk 
sup, 

(jt)  The  King  r.  Boston,  4  East, 
572.  See  Fell  v.  Chamberlain,  t 
Dick.  484,  supra^  p.  100;  andiee 
the  King  v.  Dalby,  Peake's  Ca.  12, 
and  the  cases  cited  in  the  note. 

(y)  0  Mod.  233. 

frauds 
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frauds  was  intended  to  prevent  Soppose  several  persons 
agree  to  purchase  an  estate  in  the  name  of  one,  and  the 
purchase  money  appears  to  be  paid  by  him  only,  I  do 
not  know  any  case  where  such  persons  shall  come  into 
this  Court,  and  say,  they  paid  the  purchase  money ;  •  but 
it  is  expected  there  should  be  a  declaration  of  trust" 

In  the  case  of  Wray  v.  Steel,  the  point  called  for  a  de- 
cision, and  the  Vice-Chancellor  following  the  true  prin- 
ciple, decided  in  favour  of  the  resulting  trust  What,  his 
Honor  asked,  is  there  applicable  to  an  advance  by  a  single 
individual  that  is  not  equally  applicable  to  a  joint  advance 
under  similar  circumstances  (z)  ? 


II.  Before  the  statute  of  uses,  if  a  father  made  a  feoff- 
ment  to  a  stranger  without  any  consideration,  the  law  raised 
an  use  by  implication  to  himself;  but  if  he  made  a  feoff- 
ment to  his  son,  no  use  arose  to  the  father  by  implication; 
because  the  blood,  which  is  a  sufficient  consideration 
fixed  and  settled  the  estate  in  the  son.  And  herein  the 
law  of  trusts  doth  (as  it  ought  to  do)  agree  with  the  law  of 
noes  before  the  statute  of  H.  VIII.  (a). 

Therefore,  if  a  father  purchase  in  the  name  of  a  childy 
although  illegitimate  (b),  who  is  without  a  provision  (c\ 
or  in  the  joint  names  of  such  a  child  and  of  another  per- 
son (d)j  it  will  not  be  deemed  a  resulting  trust  for  the 
fiither  but  a  gift  or  advancement  for  the  child  (e) ;  because 


(z)  2  Yes.  and  Beam.  SSS. 

(a)  See  Finch,  341. 

(6)  Beckford  v.  Beckford,  Lofil, 
400;  Fearne's  Poftthuma,  327; 
Fooblanque's  u.  (1)  to  2  Trea.  £q. 
137»  2d  edit 

(c)  Elliot  r.  Elliot,  2  Cha.  Ca. 
231 ;  and  see  Finch,  341. 

(jd)  Lamplugh  r.  Lamplugh,  1 


P.  Wma.  112. 

(e)  Lady  Gorge's  case,  3  Cro. 
550y  cited;  Lord  Grej  v.  Lady 
Grey,  1  Cha.  Ca.  290;  Mumma 
V,  Mumma,  2  Vem.  19 ;  Shales 
V.  Shales,  2  Freem.252 ;  1  Eq.Ca. 
Abr.  382,  pi.  9 ;  Anon.  2  Freem. 
128,  pi.  151 ;  Taylor  v.  Taylor,  1 
Atk.  380.  .    _ 

a  father 
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a  &tfaer  is  under  ati  oMigatioti  of  duly  Mid  conscience  to 
provide  for  his  child  in  such  case.  And  if  the  {Sather  die 
without  haying  paid  all  the  purchase  money,  his  persoml 
estate  must  pay  it  for  the  benefit  of  his  child  (^f). 

Where,  by  the  custom  of  a  manor,  copyholds  ate  granted 
for  lives  successive^  it  has  been  holden,  that  if  the  &flier 
pay  the  fine,  a  grant  to  children,  as  nominees,  shall  not  be 
an  advancement  for  them,  but  a  trust  for  the  Ikther  (f )i 
atid  there  seems  some  ground  to  support  this  distmdioD ; 
because  the  father  could  not  have  taken  the  whole  estate 
in  his  own  name. 

But  this  decision  has  been  overruled,  and  it  is  now  set- 
tled, that  such  a  purchase  is,  upon  the  general  rule,  an 
advancement  for  the  children,  and  not  a  trust  for  the 
father  (A),  where  the  grant  is  immediate  to  the  children, 
or  even  to  the  father  for  their  lives,  if  they  can,  acomliiig 
to  the  custom  of  the  manor,  take  at  law  under  such  a 
grant  (i)  :  nor  is  it  material  that  the  purchase  is  of  a  re- 
version expectant  upon  the  death  of  a  stranger  (J). 

A  purchase  by  a  papist  incapable  of  purchasing,  in  Ae 
name  of  a  protestant  son,  is  a  stronger  case  for  an  advance 
ment  than  a  purchase  by  a  protestant  parent ;  became 
otherwise  a  constructive  trust  prohibited  by  statute  woidd 
be  raised  (Ar). 

It  has  already  been  observed,  that  to  make  it  an  ad- 
vancement, the  child  must  be  imadvanced ;  but  an  ad- 

(/)  Redington  v.  Redington,  3  (t)  See  Right  v.  Bawdeo,  3  EmI| 

Ridgwa/s  P.  C.  106.   See  Reding-  260 ;  Smartle  v.  Penhallow,  Lofd 

ton  V.  Redington,  9th  July  1805,  Rajm.  994. 

printed  case  House  of  Lords.  (J  )  Finch  v.  Finch,  15  Ves.  jn 

{g)  Dickenson  v.  Shaw,  cited  in  43. 

Dyer  v.  Dyer,  Watk.  Copyh.  216 ;  (A)  Redington  v.  Redington,  S 

S.  C.  MS.  Ridg.  P.  C.  106.    See  es  ftri* 

(A)  Dyer  v.  Dyer,  ubi  stqt. ;  and  Houghton,  17  Yes.  jun.  251. 
see  Swift  v.  Davis,  8  East,  354,  n. 

vancement 
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vancement  in  part  is  not  material  (I) ;  and  a  child  having 
only  a  reversion  expectant  upon  a  life  estate,  will  be  con- 
sidered as  unadvanced  (m) ;  and  even  if  the  child  be 
advanced,  yet  if  the  father  consider  him  unadvanced^  that 
will  be  sufficient  (»). 

If  the  child  is  already  provided  for,  and  the  father  did 
not  consider  him  unadvanced  (o),  or  if  the  father  considered 
Ate  child,  from  the  first,  as  a  trustee  for  him,  he  will  be 
held  to  be  so  (  jd)  ;  but  the  proof  of  this  lies  on  the  side  of 
die  person  wishing  to  defeat  the  child^s  claim;  and  it 
seems,  that  although  parol  evidence  of  verbal  declaration 
is  admissible  in  support  of  the  deed,  it  is  inadmissiUe  to 
create  a  trust  against  it  (q). 

In  Swift  V.  Davis  (r),  where  a  father  was  the  sole  pur* 
chaser  of  an  estate  for  three  lives,  who  would  take  succe^ 
nvtj  and  put  in  the  liveid  of  himself  and  his  two  sons ;  and 
at  the  same  court  obtained  a  license  from  the  lord  to  him- 
self and  his  mother  (who  had  her  widowhood  right  in  the 
copyhold)  to  lease  for  seventy  years;  Lord  Kenyon  laid  it 
down,  diat  in  such  a  case,  if  the  fiither  afterwards  grant  a 
lease  by  way  of  mortage  pursuant  to  such  license-to  l^ase^ 
and  there  be  a  custom  in  tibe  manor  for  the  first  taker  to 
dispose  of  the  estate  as  s^dnst  the  Other  livedo  inch  cus- 
tom may  so  fiur  operate  as  to  divest  the  legal  estate  of  the 
lives  in  reversion,  and  give  it  to  tibe  lessee;  Or,  if  Aere 
any  doubt  of  that,  or  if  the  license  of  the  lord  might 


(/)  See  Finch,  320.  354,  n.    See  Miirkis  v.  Fnoklio^ 

(m)  Lamplugh  v.  Lamplugh,  1  1  Swanit  13. 

P.  Wins.  111.  {q)  %BleB  V.  Shales,  S  Freem. 

(m)  Redingtoo  v.  Redington,  vM  252 ;   Lamplugh  r.  Lamplugh,  1 

nip.  P.  Wms.  Ill ;  Taylor  v.  Tkylbr,  1 

(o)  Elliot  V.  Elliot,  2  Cha.  Ca.  Atk.  3S0 ;    Iledington  v.  Rediog- 

SSl.  ton,  3  Ridg.  P.  C.  100  ;  Finch  v. 

(p)    Woodman    v.   Morrell,    2  Finch,  15  Vei.jun.  43. 

Freem.  32 ;  Swift  v.  Davis,  S  East,  (r)  S  East,  354,  n. 

be 
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be  coitttTued  to  extend  only  to  the  first  taker  of  the  new 
copy  jomtfy  with  his  mother,  and  the  first  taker  alanc  exe- 
cuted such  license  after  her  death,  yet  a  court  of  equi^ 
(even  if  the  surviving  life  (the  son)  succeeded  atlaw  on 
his  strict  legal  title)  would  make  the  son,  the  Biuriving  lifiB, 
convey  to  his  father's  lessee,  and  pay  all  the  costs  in  law 
and  equity. 

Possession  by  the  &ther,  during  the  infancy  of  Us 
child  (f ),  will  not  be  deemed  subversive  of  the  child's 
claim ;  for  it  cannot  be  supposed  the  parent  would  h«fe 
nam^  a  youth  as  a  trustee ;  and  therefore  hia  taking  the 
profits  must  be  intended  to  have  been  ddiie  by  him  as 
guardian  to  the  son.  In  an  c^ly  case  (0>  indeody  the 
tepder  years  of  the  child  was  considered  as  evideiDce  IbiA 
the  fiither  did  not  purchase  for  his  benefit,  because  h^wii 
too  young  to  need  an  advancement 

A  distinction  has  been  drawi  where  the  parent  has  tdkat 
^  profits  after  the  child's  ceming  of  age,  and  when  i  of 
discretion  to  claim  his  right(tf);  in  which  ease^itis 
said,  the  child  shall  be  a  trustee  for  the  father.  Bui  lb 
cannot  be  depended  on.  It  seldom  happens  that  theidher 
gives  die  s<m  possession  during  his  life ;  and  ye^M  iha 
Gotfrtobienredintheoaae  of  Lord  Gr^  ti*  Lady  Gra^^wX 
in  all  cases  whatsoever,  wheie  a  trust  shall  be  betveei 
the&ther  and  son,  contrary  to  the  consideratiaa  and  opcttr 
tion  of  law,  the  same  ought  to  appear  upon  very  .plainiaBd 
coherent  and  binding  evidence ;  and  not  by  any  aign- 
ment  or  inference  fiom  the  father's  continuing  in  pbsm- 

if)  See  Fiach,  940, 341 ;  Lam-  Nels.  Cha.  Rep.  6S;  2  FneoLlilO. 

plu|;h   f}.  Lamplugh,  1  P.  Wins.  See  King  v.  Deniaoi^  1  Vek  ui 

112;  Mamma  0.  Mumma,  2  Vem.  Bea.  S60. 

10 ;    Rediogton  v.   RediDgton,  3  (»)  lioyd  v.  Read,   1  P.  Wmi- 

Ridg.  P.  C.  loa.    Note,  the  case  008 ;  and  see  Gilb.  Lex  Pnetodi^ 

of  the  Attoraey-general  v.  Bagg^  271. 

Hard.  135,  turned  on  fraud.  (»)  Finch,  340. 

{t)  Sir  George  Bioion  v.  Stone,  sion, 
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sion,  and  receiving  the  profits^  whicb  sometimes  the  son 
may  not  in  good  manner  contradict,  especially  where  jie. 
is  advanced  but  in  part 

So  the  circumstance  of  the  parent  laying  out  money  in 
repairs  and  improvements,  will  not  make  the  child  a  trus-, 
tee(x). 

A  declaration  of  trust  by  the  father,  subsequently  to 
the  conveyaace,  will  not  divest  the  gift  to  the  child  (^)  • 
and  therefore  a  devise,  by  him  of  the  estate  will  be  inopera- 
tive {z). 

It  is,  however,  quite  clear,  that  according  to  the.gene^. 
rel  rale  of  equity,*  if  the  &&er  devise  to  another  the  estate, 
bought  in  the  name  of  the  child,,  and  make  other  provifilon 
for  the  chfld  by  his  will,  he  would  at  this  day  be  put  to  his 
election ;  although  in  the  early  case  of  Shales  v.  Shales  (a), 
where  these  circumstances  occurred,  the  child  was  not 
pot  to  his  election. 

If  the  conveyance  of  the  fee  to  a  son  is  proved  to  be  ft>r. 
a  particular  purpose,  as  to  sever  a  joint  tenancy,  the  child 
wfll  be  a  trustee  for  the  father  (b). 

A  purchase  by  a  father,  in  the  joint  names  of  himself 
and  son^  will  be  considered  as  an  advancement  for  tiie 
chfld,  if  he  is  unprovided  for ;  and  consequently  equity 
will  not  assist  to  defeat  his  legal  claim  (c). 

But  a>  purchase  in  the  names  of  father  and  son,  as  joint 
tenants,  has  not  been  considered  so  strong  a  case  for  an 

(j;)  Shal^  Y'.  Shales,  2  Freem.  216;  S.C.MS. 

252  ;  Mumma  v.  Mumma,  2  Vern.  (a)  2  Freem.  252. 

19.  (ft)  Baylis  v.  Newton,  2  Vern. 

{y)    Woodman   v.   Morrell,    2  28;   and  see  Birch   v.  Biagrave, 

Preem-  32  ;  Elliot  v.  Elliot,  2  Cha.  Ambl.  264 ;  Sir  Walter  Raleigh's 

Ca.  231.     See  Redington  v.  Red-  case,  Hard.  407,  cited, 

ington,  3  llidgw.  P.  C.  106.  (c)  Scroope  v.  Scroope,  1  Cha. 

(z)  Mumma  r.  Mumma,  2  Vern.  .Ca.  27. 
10;  Dyer  v.  Dyer,  Watk.  Copyh. 

advancement 
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adyancement  as  it  formerly  was ;  it  is  said,  that  it  does 
not  answer  the  purpose  of  an  advancement,  for  it 
the  father  to  the  possession  of  the  whole  till  a 
and  to  a  moiety  absolutely  even  after  a  division,  besides  the 
father's  taking  a  chance  to  himself  of  being  a  gnrvivor  of 
the  other  moiety  :  nay,  if  the  son  dies  during  his  mmoritf, 
the  father  would  be  entitled  to  the  whole  by  virtae  of  tiie 
survivorship,  and  the  son  could  not  have  preivented  it  hf 
severance,  he  being  an  in£Emt(^).     And  accordingly,  in  t 
case  (e)  where  a  father  purchased  an  estate  in  the  names  of 
himself  and  son,  and  had  no  other  estate  to  which  a  judge- 
ment creditor  could  resort,  the  creditor  was  refieied  in 
equity  against  the  survivorship  at  law ;  the  settlementbong 
considered  as  voluntary  and  fraudulent  against  crediton(/). 
But  there  does  not  appear  to  be  much  weight  in  ihe 
reasons  above  stated.     It  is  evident  that  a  moiety  of  some 
estates  may  be  a  much  better  provision  than  the  entirety  of 
others.  The  chance  of  survivorship  which  the  &dier  takes 
is  an  incident  to  the  tenancy,  and  extends  equally  tD  Ae 
son,  who,  after  he  attains  his  majority,  may  sever  the  joial 
tenancy.     If  he  die  during  his  minority,  it  is  as  wefl 
that  the  estate  should  survive  to  the  father,  who  paid  A( 
purchase  money,  and  perhaps  took  the  conveyance  to  Ibb* 
self  and  son  as  joint  tenants,  with  the  express  view  of  ad- 
vancing him  only  in  the  event  of  his  attaining  that  age  tt 
which  the  law  considers  a  man  capable  of  managing  \k 
fortune.     During  the  son's  minority  and  the  life  of  his  6- 
ther,  upon  whom  should  he  be  dependent,  if  not  upon  bis 
own  parent  ?     If  the  father  die  during  the  son's  minori^i 
the  estate  will  survive  to  him ;  so  that,  perhaps,  it  is  im- 
possible to  contend  with  success,  that  a  purchase  by  t 

(d)  Fer  Lord  Hardwicke,  2  Atk.         (e)  Stileman  o.  Ashdown,  2  AtL 
480;  aod  aee  Pole  v.  Pole,  1  Ves.     4/7. 
70.  (/)  See  IS  Elis.  c.  5. 

parent 
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parent  in  the  name  of  himself  and  child,  as  joint  tenants, 
is  not  as  strong  a  case  for  an  advancement  as  a  purchase 
in  the  name  of  the  child  solely.  Fraud  is  of  course  an 
exception  to  every  rule. 

A  purchase  in  the  name  of  a  child  solely,  or  jointly  with 
the  parent's  name,  is  not,  however,  within  the  27  Eliz.  (g*). 
And  therefore  a  subsequent  purchaser,  although  banAJidej 
will  not  be  relieved  against  it  (A). 

But  such  a  purchase  is  expressly  within  the  letter  of  the 
Sist  of  James  L  (i)  if  the  father  be  a  trader  at  the  time; 
and  his  being  solvent  wiU  not  protect  the  purchase  (Jc). 
But  if  the  pivchase  be  made  before  the  father  engages  in 
tnde,  and  without  any  fraudulent  purpose  of  becoming  a 
bankrupt,  it  will  be  good,  although  the  father  afterwards 
commence  tradesman,  and  is  made  a  bankrupt  (/  ). 

-  If  the  father  be  dead,  a  purchase  by  the  grandfather,  in 
Aa  name  of  his  grandchild,  is  subject  to  the  same  rules  as 
govern  a  purchase  by  a  &ther  in  the  name  of  his  child ; 
lor  on  the  death  of  the  father,  the  grandchild  is  under  the 
protection  of  the  grandfather  (972) ;  but  in  lioyd  t;.  Read  (»), 
this  distinction  does  not  seem  to  have  been  attended  to. 
Tlie  case,  however,  depended  upon  its  own  peculiar  cir- 
cniMtances. 

-  So  a  purchase  by  a  husband  in  the  name  of  his  wife,  is 
ilao  deemed  an  advancement  and  provision  for  her  (o).  But 
if  a  purchase  in  the  name  of  wife  or  child  be  afler  mar- 
riage and  voluntary,  it  may  perhaps  be  fraudulent  as 

(^)  Ci  4.  (/)  Crisp  V.  Pratt,  Cro.  Car.  54S ; 

'  (A)  Lady  Gorge's  case,  S  Cro.  Lilly  o.  Osbom,  3  P.  Wns.  29S ; 

550f  dted.  and  see  S  Ves.  jun.  200.  204. 

(t)  See  Walker  v.  Burrows,    1  (m)  Ebrand  v.  Dancer,  2  Cha. 

Atk.  03.  Ca.  26. 

(i)  Fryer  r.  Flood,  1  Bro.  C.  C-  (n)  1  P.  Wms.  608. 

1<K> ;    Glaister  r.  Hewer,  8  Ves.  (0)  Kiugdome  v.  Bridges,  Back 

Jan.  105.  V,  Andrews,  2  Vem.  e7»  120. 

against 
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against  creditors  ( p)^  in  like  manner  as  if  the  settle- 
ment was  of  property  actually  vested  in  the  husband^  m 
even  which  case  it  seems  that  the  husband  must  be  prated 
to  have  been  indebted,  at  the  time  of  the  settlement^  to  ibt 
extent  of  insolvency,  in  order  to  affect  the  8etdement(jy). 
It  has,  however,  been  strenuously  argued,  that  a  pmrck^K 
is  not  within  the  operation  of  the  statute  of  13  Eiia ;  for,  m 
the  purchaser  may  give  the  money  to  the  object  of  Ui 
bounty  to  purchase  the  estate  for  himself,  he  may  fay  Ae 
same  reason  direct  a  conveyance  to  be  made  to  him ;  nd 
this  seems  to  be  the  better  opinion,  where  the  case  is  detr 
of  actual  fraud  (r). 

A  purchase  by  a  trader  in  the  name  of  his  wife,  seeais 
subject  to  the  same  rules  as  a  purchase  by  a  trader  in  die 
n^jne  of  his  child  (i).  But  a  purchase  by  a  trad»  of  die 
land-tax  on  his  wife  s  estate,  for  her  benefit  (0»  or  of  an  en- 
franchisement of  his  wife's  copyhold  estate,  or  money  kid 
out  by  him  in  building  on  her  estate,  being  mere  vofaoitaiy 
expenditure,  cannot  be  made  a  ground  of  charge  agiiait 
her  or  her  estate  by  his  creditors,  although  he  was  insol- 
vent at  the  time  (u). 

On  this  subject  it  remains  only  to  remark,  that  Lori 
Chief  Baron  Gilbert  observes  (.r),  that  a  difference  is  tdhm 
between  a  purchase  in  the  name  of  a  son  and  of  a  &u(jkr. 
ter ;  for  though  sons  are  often  provided  for  by 
of  lands,  yet  daughters  seldom  are,  therefore  the 
tion  is  not  so  strong.    The  jleamed  author  does  no^  hmh 

(p)  Christ's  Hospital  v.  Budgin,  (s)  See  Glaister  r.  Hew,  I 

2  Vem.  6S3.  Ves.  jun.  195 ;  9  Vcs.  joa.  I«j  H 

iq)  See  Lush  r.  Wilkinson,    5  Ves.  jun.  377. 

Ves.  jun.  384.  (t)    Burroush's  case,     17  ^ 

(r)   See  Fletcher  v.  Sidley,    2  jun.  26?^  cited. 

Vera.  490 ;    Proctor  v.  Warren,  («)  Canoipioii  v.  Cotton,  17  V«. 

Sel.  Cha.  Ca.  78 ;  and  8  Ves.  jun.  jun.  263. 

1^»-  (jr)  Lex  Pretoria,  272. 

ever 
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ever,  refer  to  any  case  in  support  of  his  position ;  and  in 
Lady  Gorge's  case  she  appears  to  have  enjoyed  an  estate 
purchased  by  her  father,  the  Earl  of  Lincoki,  in  her 
name  (y).  Indeed,  admitting  the  gefwral  rule,  as  to  pro- 
viding for  daughters  by  setdement  of  lands,  where  there  is 
a  wn ;  yet,  in  the  case  under  consideration,  the  purchase 
itself  is  strong  evidence  of  the  intent,  more  especially  as  a 
woman  is  an  unfit  trustee  of  a  real  estate,  as  she  might 
marry,  and  then  a  conveyance  of  the  estate  could  not  be 
obtained  without  a  fine. 


SECTION  III. 
Of  Purchases  with  Trust  Money. 

m 
J 

m      A 

If  a  trustee,  or  executor,  purchase  estates  with  his  trust 
mon^y  or  assets,  and  take  the  conveyance  in  his  own  name, 
without  the  trust  appearing  on  the  face  of  the  deeds,  the 
estates  will  not  be  liable  to  the  trusts,  although  he  die  in- 
aolyent,  unless  the  application  of  the  purchase  money  can 
be  clearly  proved.  And  the  same  principle  applies  to  a 
puijcba^  by  a  husband  with  trust  money  belonging  to  his 
wifisy  of  which  he  may  have  obtained  possession  from  the 
tm^tee,  whether  with  or  without  the  wife's  consent ;  or  to 
a  BHjEohase  by  an  agent  or  steward  with  monies  remitted 
to  him  by  his  principal  {£). 

In  the  old  cases  {a)  the  courts  of  equity  were  much  more 
strict  in  the  proof  they  admitted  of  the  application  of  the 

(y)  Lady  Gorge's  case,  3  Cro.  84 ;  Heron  x\  Heron,  Prec.  Cha. 

550  cited.  l^»    Ualcot  r.  Murkant,    Prec. 

(x)  Bennet  t.  Mayhew,  1  Bro.  Cha.   168 ;    Kendar  v.  Milward, 

C.  C.  232  ;  2  Bro.  C.  C.  287,  cited.  2  Vem.  440 ;  Prec.  Cha.  171.    See 

(a)  Kirk  t,  Webb,    Prec.  Cha.  Cox  v.  Bateman,  t  Ves.  19. 

R  K  money, 
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money,  than  they  now  are ;  but  it  was  always  very  dear, 
that  upon  sufficient  proof  of  the  trust  money  having  been 
laid  out  in  the  purchase  of  the  estate,  a  trust  would  result 
and  be  decreed  accordingly  {b).  Parol  evidence  is,  in  these 
cases,  admissible  either  in  the  life-time,  or  after  the  decease 
of  the  trustee  :  but  unless  there  are  corroborating  circunh 
stances,  as  a  writing  under  the  trustee's  hand,  stating  the 
application  of  the  money,  or  the  inability  of  die  tnutee 
to  make  the  purchase  with  other  funds  (c),  mere  pard  efi- 
dence  of  declarations  supposed  to  be  made  by  the  pm^ 
chaser,  will  be  received  with  great  caution. 

Where  a  trustee  or  agent  is  bound  by  die  trust  to  ky 
out  the  money  in  land,  if  he  lay  it  out  accordingly,  it  will 
be  presumed  to  have  been  done  in  execution  of  tibe 
trust  (d  ). 

But  if  a  trustee  has  considered  himself  entitled  to  tlie 
trust  money  for  his  own  benefit,  no  presimiption  can  be 
raised  in  opposition  to  this  fact,  that  he  intended  any  lands 
he  may  have  bought  with  the  trust  money  to  be  subjectto 
the  trust  (e). 

Here  we  may  introduce  a  case,  where  a  man,  on  bit 
marriage,  contracted  to  assure  all  such  personal  estate  ts 
he  should,  during  the  joint  lives  of  him  and  his  wifis^  be 
possessed  of,  upon  certain  trusts.  He  purchased  a  ml 
estate,  for  which  he  paid  partly  out  of  his  own  mooieik 
and  partly  out  of  monies  borrowed  on  his  personal  second* 
It  was  insisted,  that  the  real  estate  was  bound  by  the  tmili: 


(6)   Anon.  Sel.  Cha.  Ca.  5? 
Lane    v.    Dighton,    Ambl.   409 
Balgne^  o.  Hamilton,  cited  ibid. 
Ryall  V.  Ryall,  1  Atk.  59 ;  Ambl 
413 ;  and  see  Earl  of  Plymouth  r 


Master  of  the  RoUs,  10  Vet.  j«* 

510 ;  and  see  Anon.  SeL  Cha.  Gi. 

57. 

((0  See  the  cases  in  Seet  4^  flj/rt- 

(e)  Perry  v.  Phelipe,  4  Vet.  jw. 


Hickman,  2  Vera.  167-  lOS ;  17  Vee.  jun.  173 ;  and  «• 

(c)  See  Lench  v.  Lench,  10  Ves.  Cox  v.  Paxton,  17  Ves.  jun.  SUfl 

jun.  511;   Wilson  C'.  Foreman,  2  Savage  v.  Carroll,  1  Ball  and  Beit^i 

Dick.  593,    as  corrected    by  the*  205,  nq^ra,  p.  1(JC. 

but 
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but  Lord  Eldon  determined,  that  it  belonged  to  the  heir, 
but  charged  for  the  benefit  of  the  persons  claiming  under 
the  trust,  with  the  purchase  money  paid  by  the  husband 
out  of  his  own  funds  and  lasting  improvements  on  the 
estate ;  and  also  with  the  money  borrowed,  which  he  in 
bis  life-time  paid  off  out  of  his  personal  estate,  and  the 
estate  was  held  the  primary  fund  for  payment  of  the  mon^y 
borrowed.  In  this  case  it  will  be  seen,  that  the  applica- 
tion of  the  settled  fund  was  clearly  traced,  for  all  the 
bosband's  personal  estate  was  bound  by  the  settlement ; 
and  the  only  question  was,  whether  the  cestui  que  trust 
ihould  have  the  estate,  or  the  trust  fund,  laid  out  in  the 
fmrchase  of  it  (/). 


■BBiaBH 


SECTION  IV. 

XJfthe  Performance  of  a  Covenant  to  purchase  and  settle 

an  Estate. 


Where  a  man  covenants  to  purchase,  and  setde,  or, 
Iwtving  no  r^al  estate,  to  convey  and  setde  lands,  and  after- 

-  wards  accordingly  purchases  lands  of  equal  or  greater 
irahie,  but  neglects  to  setde  them,  yet  they  shall  be  held 

'  |0  have  been  purchased  with  an  intent  to  perform  the 
covenant,  and  shall  accordingly  go  in  performance  of  it(g^)» 

»  nd  &e  heir  must  give  up  the  estate,  although  he  is  not 

» ■ 

die  person  entided  to  the  benefit  of  the  covenant  (/i). 
It  is  even  a  general  rule  in  equity,  that  where  a  man 

i^  *      (/)  Lewis  V.  Madocks,  8  Ves.  558 ;  Deacon  v.  Smith,  3  Atk.  325. 

^cjpa.  150 ;    n  Ves.  jun.  48.    See  (A)  Garthshore   o.  Chalie,  10 

^  JltBton  V.  Daviesy  18  Ves.  4Q0.  Ves.  jun.  P. 
ig)  WUcocks  V.  Wilcocks,  2  Vera. 

a  R  2  covenants 
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covenants  to  do  an  act,  and  he  does  that  which  may  pro 
tanto  be  converted  to  a  completion  of  the  covenant,  he 
shall  be  presumed  to  have  done  it  with  such  intention  (J). 
Therefore,  where  the  covenantor  has  purchased  lands,  but 
not  of  sufficient  amount  to  wholly  perform  the  covenant, 
yet  they  shall  go  in  performance  of  it  as  far  as  they  wilT 
extend  {k).  It  may  not  be  possible  to  lay  out  all  the  monqr 
in  one  purchase ;  but  that  is  not  a  sufficient  reason  why  the 
estates  actually  purchaised  should  descend  to  the  heir  at 
law  for  his  own  benefit,  to  the  entire  ruin,  perhaps,  of  die 
rest  of  the  family. 

The  like  principle  has  been  extended  to  a  case  where 
the  covenantor  was  to  pay  the  money  to  trusteeSy  to  be  by 
them  laid  out  in  the  purchase  of  estates  (J). 

It  is  not  material  in  these  cases,  that  the  purchase  was  to 
be  made  with  the  consent  of  persons  whose  consent  was 
never  even  applied  for  (m)j  or  within  a  limited  time,  and 
the  purchase  was  not  made  till  after  the  expiration  of  die 
time  appointed  (//).  Nor  is  it  important  that  there  was  a 
subsisting  mortgage  on  the  estate,  upon  which  the  cove- 
nantor took  up  money  from  another  person  in  order  to 
enable  him  to  complete  the  purchase  (o).  And  it  wiU 
not  vary  the  case,  that  the  covenantor  had  an  option  to 
settle  a  rent  charge  instead  of  the  lands  themselves,  unless 
he  have  shown  an  intention  to  avail  himself  of  his  right  to 
elect  (/>).. 

(f)  See  Sowden  r.  Sowden,  Cox's  9.  516 ;  Gardner  v.  Lend  Tom- 

D.  S  P.  Wms.  22S.  send,  Coop.  501. 

(k)  Lechmerer.  Earl  of  Carlisle,         (/)  Sowden  r.  Sowden,  1  &•>. 

3  P.  Wms.  211;    For.  80,  MS.  C.  C.  582. 

App.  No.  22,  a  fuller  note  of  this  (m)  Lechmere  v.  EarlofCaiUe^ 

part  of  Lord  Talbot's  judgment;  ubi  sup. 

Whorwood  r.  Whorwood,   1  Ves.  (n)  S.  C. ;  and  see  3  Alk.  389. 

540 ;  Sowden  v.  Sowden,  3  P.  Wms.  (o)  Deacon  v.  Smith,  3  Atk.  5J5. 

258,  n. ;  1  Bro.  C.  C.  582.     See  (/>)  Ilnd. 

4  Ves.  jun.  116, 117  ;  10Ve8.jun. 

But 
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•  *  But  where  a  clear  intent  appears  to  lay  out  the  entire 
sum  in  the  future  purchase  of  lands,  estates  of  which  the 
covenantor  was  seised  at  the  time  of  the  covenant,  and 
which  he  permitted  to  descend,  cannot  go  in  performance 
of  the  agreement,  because  such  clearly  could  not  have 
been  his  intention  (q). 

And,  to  enure  as  a  performance,  the  property  purchased 
must  be  such  as  will  answer  the  intent  of  the  settlement  (r). 
Therefore,  under  a  covenant  to  purchase  fee  simple  lands 
in  possession,  estates  in  reversion,  expectant  upon  lives, 
will  not  go  in  performance  (^),  unless,  perhaps,  they  fall 
into  possession  in  the  covenantor  s  life-time ;  neither  will 
leaseholds  for  lives,  nor  terms  of  years,  even  with  cove- 
nants to  purchase  the  fee,  go  in  performance,  as  they  can- 
QOt  descend  to  the  heir  (t). 

So  a  moiety  of  a  house  would  not  be  considered  a  kind 
of  property  within  a  covenant  to  purchase  lands  of  inherit- 
ance :  nor  would  lands,  having  a  different  descent,  as 
borough  English  lands,  which  descend  to  the  youngest  son, 
instead  of  lands  descendable  to  the  eldest  son,  according  to 
ibe  course  of  the  common  law  (u.)  Neither  will  copyhold 
estates  go  in  part  performance  of  a  covenant  to  purchase 
freehold  lands,  where  the  nature  of  the  tenure  would  pre- 
sent compliance  with  the  terms  of  the  settlement,  as  where 
Ae  estate  is  to  be  settled  on  one  for  life  without  impeach" 
went  of  waste  (.r).  But  where  this  circumstance  does  not 
^  occur,  copyhold  estates  may,  it  should  seem,  go  in  part 
i    performance  of  a  covenant  to  purchase  real  estates  (^), 

■■■       (q)  Lechmere  v.  Earl  of  Carlisle,  (t)  Lechmere  t.  Earl  of  Carlisle, 

»     For.  80,  et  ubi  sup.    See  Davji  v.  ubi  iup. 

I    Howard,  5  Bro.  P.  C.  55^.  (v)    Penmll  v.  Uallett,   Ambl. 

(r)  See  Lewes  v.  Hill,  1  Ves.  274.  106. 

4        {*)  Lechmere  v.  Earl  of  Carlisle,  (jr)  lifid, 

^    3  P.  Wms.  211  ;  Deacon  v.  Smith,  (j/)  Wilks  r.  Wilks,  5  Vin.  Abr. 

S  Atk.  323  ;  Whorwood  v.  Whor-  293,  fol.  39.    Note,  the  covenant 

wood,  1  Ves.  540.  was  generally  to  purchase  isiu/f. 

R  R  3  although 
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although  Lord  Hardwicke  seems  to  have  doubted  wheAer 
copyhold  lands  could  go  in  performance,  as  they  aie 
liable  to  different  tenures  and  to  forfeiture  {%). 

Where  the  purchase  was  made  bandjide  with  an  intent 
to  perform  the  covenant,  the  lands  must,  it  is  conceivedi  in 
most  cases  be  taken  at  the  price  paid  for  them  (a),  or  at 
least  at  their  value  at  that. time.  This  construction,  how- 
ever, is  not  made  to  the  prejudice  of  purchasers,  for  if  the 
covenantor  sell  the  estates,  it  will  be  evidence  of  hismten- 
tion  that  they  should  not  be  bound  by  the  settlement,  and 
therefore  they  could  not  be  followed  in  the  hands  of  die 
purchaser  (Ji).  But  it  is  no  objection  in  these  cases,  that 
the  arrangement  will  affect  specialty  creditors,  for  it  is  in 
the  power  of  the  owner  of  the  estate  to  prefer  one  spe- 
cialty creditor  to  another,  because  none  of  them  have  any 
specific  lien  on  the  lands  (c). 

It  may  be  considered  as  a  general  rule,  although  it  may 
not  hold  universally  true,  that  a  covenant  to  convey  and 
setde  lands,  will  not  be  a  specific  lien  on  the  lands  of  the 
covenantor,  but  the  covenantee  will  be  a  creditor  by  spe- 
cialty. In  one  case,  where  a  man  gave  a  bond,  before 
marriage,  to  convey  sufiicient  fireehold  or  copyhold  estates, 
to  raise  600  /.  per  annum,  for  his  intended  wife,  in  bar  of 
dower,  she  was  decreed  to  be  a  creditor,  by  specialty  rf 
her  husband,  and  to  be  entitled  to  be  paid  the  arrears  of 
her  annuity,  out  of  his  personal  estate,  in  a  course  of  ad- 
ministration ;  and  if  the  same  should  not  be  sufficient,  then 
out  of  the  real  estates  of  which  he  died  seised  in  fee  sim- 
ple, arid  if  those  should  not  be  sufficient j  then  out  of  the  red 
estates  in  settlement  of  which  he  was  tenant  in  tailj  fromid 
such  deficiencies  did  not  exceed  the  amount  of  the  Ajkbct 

(2)  Whorwood  v.  Whorwood,  I  v.  Hallett,  AmbL  106. 
Vee,  540.  {b)  Smith  v.  Deacon,  3  Alt  5i3. 

(o)  Lechmere  v.  Earl  of  Carlisle,         (c)  S.  C. 
For.  80.    Set  and  consider  Pennill 

wKtA 
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which  she  would  have  been  entitled  to  thereout,  in  case  she 
had  not  accepted  the  annuity  for  her  life,  as  aforesaid  (d  ). 
Lord  ThurloW;  in  a  subsequent  stage  of  the  cause,  said, 
that  the  Court  had  charged  the  real,  in  aid  of  the  perso- 
nal, by  a  very  subtle  equity,  because,  if  she  had  not  made 
a  contract  of  forbearance  of  dower,  the  entailed  estate 
would  have  been  liable  to  her  dower. 

(d)  Forster  r.  Foreter,  3d  Feb.  1787,  MS.    See  5  Bro.  C.  C.  490. 


It  i<  4 
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CHAPTER  XVI. 

OF  THE  PROTECTION  AND  RELIEF  AFFORDED  TO 
PURCHASERS  BY  STATUTES,  AND  BY  THE  RULES  OF 
EQUITY. 


In  the  former  chapters  an  attempt  has  been  made  to  trace 
the  purchase  from  its  inception  by  contract,  to  its  comple- 
tion by  conveyance ;  the  subjects  which  may  be  said  to 
arise  out  of  the  conveyance  have  been  treated  of;  and  it 
hath  been  considered  who  are  incapable  of  purchasing 
estates.  Let  us  now  suppose  the  purchase  to  be  com* 
pleted,  and  proceed  to  inquire  to  what  protection  and 
relief  purchasers  are  entitled.  The  protection  and  relief 
afforded  to  purchasers,  appear  to  arise  either  firom  positive 
statutes,  or  from  tiie  rules  of  equity.  The  common  law 
hath,  indeed,  done  all  which,  from  its  peculiar  nature,  it 
can  do  in  support  of  the  claims  of  honajide  purchaseis; 
for  we  are  told,  that  the  maxims  of  the  common  law,  wbich 
refer  to  descents,  discontinuances,  non-claims,  and  to 
collateral  warranties,  are  only  the  wise  arts  and  intentxns 
of  the  law  to  protect  the  possession,  and  strengthoi  the 
rights  of  purchasers  {a).  Lord  Mansfield  indeed  held,  dnt 
in  every  case  between  purchaisers  for  valuable  consideiar 
tion,  a  court  of  equity  must/oUoWj  and  not  lead  the  law. 
And  the  rules  of  equity  were,  in  his  time,  pretty  generally 

(a)  Finch,  104.     See  Bac.  on  Uses,  36. 

adopted 
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adopted  in  the  courts  of  law  {b).  It  could  not  long  escape 
observation,  that  from  the  peculiar  constitution  of  this 
country,  the  rules  of  law  and  equity  ought  ever  to  con- 
tinue distinct ;  and  accordingly  all  the  great  judges  who 
have  succeeded  Lord  Mansfield  have  determined  that  the 
legal  estate  must  prevail  at  law  (c).  We  need,  therefore, 
€)nly  consider,  first,  the  statutes  which  have  been  passed 
for  the  protection  or  relief  of  purchasers :  and,  secondly, 
the  rules  of  equity  in  favour  of  purchasers. 


SECTION  I. 

Of  fraudulent  and  voluntary  Settlements^  and  Settlements 

with  Powers  of  Revocation. 

I.  First  then.  By  27  Eliz.  c.  4.  (d)  it  is  enacted,  that 
all  conveyances,  grants,  &c.  out  of  any  lands,  tenements, 
or  other  hereditaments,  to  be  had  or  made/or  the  intent 
and  of  purpose  to  defraud  and  deceive  such  persons  as 
shall  purchase  the  same  lands,  tenements,  or  other  here- 
ditaments, so  formerly  conveyed,  granted,  &c.  or  any  rent, 
profit  or  commodity,  in  or  out  of  the  same,  shall  be  deemed 
and  taken  only  as  against  such  persons  and  their  repre- 
sentatives as  should  so  purchase  for  money  or  other  good 
consideration,  the  same  lands,  tenements,  or  other  here- 
ditaments, or  any  rent,  profits,  or  commodity  in  or  out  of 
the  same,  to  be  utterly  void. 

{h)  Keech  v.  Hall,  Dougl.  22  ;  174 ;  3  Bos.  and  Pull.  162 ;  and  1 

Weakley  r.  Bucknell,  Cowp.  473.  Scho.  and  Lef.  60 ;  Doe  v.  Morris, 

This  practice  did  not  escape  the  1  Taunt  52. 

inquiring  eye  of  Junius;  see  vol.  2.  (</)  Made  perpetual  by  30  Eliz. 

41.  3S4.  18,  s.  3. 

(c)  See  5  East,  138;  6  Ves.  iun. 

But 
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But  it  is  provided,  that  the  act  shall  not  extend  to  make 
void  any  conveyance,  &c.  to  be  made  for  good  considera- 
tion, and  hon&fidty  to  any  person. 

And  it  is  also  enacted,  that  if  any  person  shall  make 
any  conveyance,  &c.  of  any  lands,  tenements  or  heredita- 
ments, with  any  clause  of  revocation  or  alteration  at  his 
pleasure  of  such  conveyance,  &c.  and  shall  afterwards  sell 
the  same  to  any  person  or  persons  for  money  or  other  good 
consideration  paid  or  given  (the  said  first  conveyance, 
&c.  not  being  revoked  according  to  the  power  reserved 
by  the  said  stcrtt  conveyance,  &c.)  then  the  said  first  coq- 
veyance,  &c,  as  touching  the  lands,  tenements  and  here- 
ditaments so  after  sold,  against  the  vendees,  &c.  shall  be 
deemed  and  be  void,  and  of  none  effect ;  provided  Aat 
no  bmiAJide  mortgage  should  be  affected  by  the  act 

To  take  advantage  of  this  statute,  a  person  must  have 
purchased  bondjidej  and  for  a  valuable  consideration,  but 
the  Court  will  not  enter  into  the  adequacy  of  the  consider- 
ation, unless  it  was  so  small  as  to  be  palpably  firando- 
lent  (e).  Whatever  consideration  would  be  suffident  to 
support  an  original  settlement,  will  be  sufficient  to  avoid 
a  prior  voluntary  one.  The  subject  of  the  sale  most, 
however,  be  an  existing  lawful  interest.  Thus  in  a  case 
mentioned  by  Sir  Edward  Coke,  in  his  Commentaij 
on  Littleton  (/),  A  had  a  lease  of  certain  lands  for  axty 
years  if  he  lived  so  long,  and  forged  a  lease  for  ninetf 
years  absolutely,  and  he  by  indenture  reciting  the  fii»ged 
lease,  for  valuable  consideration,  bargained  and  sold  die 
'  forged  lease,  and  all  his  interest  in  the  land  to  B.   Sir 

(t)  Upton  v.  Ba8$ett,  Cro.  Eliz  v.  Bishop  of  Exeter,  2  Taiiiil.<W; 

444 ;    Doe  v.  Routledge,    Cowp.  Doe  v.  James,  10  Blast,  212.   Set 

705  ;   Nedham    r.  Beaumont,    3  1  Ves.  and  Beam.  1S4;  Trettaeof 

Rep.  SS,  b;  2  And.  233  ;  Doe  v.  Powers,  dd  ed.  p.  415. 
Routledge,  Cowp.  705.     See  Bui-         (/)  Co.  Latt.  3,  b.     See  Hittot 

lock  V.  Sadlier,  Ambl.  764 ;  Hill  r.  Jones,  Bull.  N*  P.  90. 

Edwaitl 
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Edward  Coke  adds,  that  it  seemed  to  him  that  B  was  no 
purchaser  within  the  statute  of  27  Eliz.  for  he  contracted 
not  for  the  true  and  lawful  interest,  for  that  was  not  known 
to  him ;  for  then  perhaps  he  would  not  have  dealt  for  it 
and  the  visible  and  known  term  was  forged ;  and  although 
hy  general  words  the  true  interest  passed,  notwithstand- 
ing he  gave  no  valuable  consideration,  nor  contracted  for 
it  And  of  this  opinion  were  all  the  judges  in  Serjeant's 
Inn. 

In  the  construction  of  this  act  it  hath  been  holden,  that 
although  the  fraudulent  conveyance  is  not  made  by  the 
vendor  himself,  yet  it  is  void  against  a  purchaser.  There- 
fore, if  a  father  make  a  fraudulent  lease,  and  then  die,  and 
the  person  claiming  under  him  sell  the  estate,  the  purchaser 
dhall  avoid  the  lease,  whether  the  vendor  did  or  did  not 
know  of  its  existence  {g). 

And  the  statute  being  general,  and  made  to  suppress 
fraud,  extends  to  fraudulent  conveyances  to  the  King. 
Therefore,  in  the  case  of  Magdalen  College  (A),  it  was 
resolved  by  Lord  C.  J.  Coke,  that  if  tenant  in  tail  be  seised 
of  land,  the  remainder  over  in  tail  or  in  fee,  and  he  in  re- 
mainder knowing  the  tenant  in  tail  will  alien  the  land,  and 
by  recovery  bar  his  remainder,  to  the  intent  to  deprive  the 
tenant  in  tail  of  his  birthright,  and  the  power  which  the 
law  gives  him  to  bar  the  remainder,  and  on  purpose  and 
with  intent  to  deceive  the  purchaser,  grants  his  remainder 
to  the  Queen  by  deed  enrolled,  and  afterwards  tenant  in 
tail,  for  a  valuable  consideration,  aliens  the  land  by  a 
common  recovery,  and  dies  without  issue,  the  purchaser 
shall  enjoy  the  lease  against  the  Queen,  by  the  statute  of 
Elizabeth.  And  of  such  opinion  was  Popham,  C.  J.  openly 
in  the  Elxchequer  Chamber.    This  is  a  very  important 

{g)  Burrell's  case,  6  Rep.  72  ;  Jones  r.  Groobham,  Co.  Litt.  3,  b. 
(A)  1 1  Rep.  66. 

resolution, 
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resolution,  and  shows  in  the  strongest  view,  how  liberal  a 
construction  this  statute  hath  received,  for  the  Queen  was 
not  a  party  to  the  fraud,  and  by  her  prerogative  at  com- 
mon law,  the  reversion  in  her  could  not  be  affected  by  a 
common  recovery  (J). 

It  hath  been  determined  (k\  that  notice  to  a  purchaser  of 
a  fraudulent  conveyance  is  of  no  consequence,  for  the 
statute  makes  it  absolutely  void. 

A  conveyance  for  payment  of  debts  generally,  to  whicti 
no  creditor  is  a  party,  nor  any  particular  debts  expressed, 
is  a  fraudulent  conveyance  within  this  statute,  against  a 
subsequent  purchaser  for  valuable  consideration  (/). 

But  if  the  conve3rance  were  made  with  an  honest  intent, 
and  the  purchaser  had  notice  of  the  trust,  it  seems  diat 
he  will  not  be  relieved  against  it  (m).  And  upon  the 
whole,  as  Mr.  Roberts  justly  remarks  (n),  these  are  cases 
of  such  danger  to  purchasers,  that  a  prudent  adviser  can 
hardly  reconunend  a  title  which  has  been  at  all  the  sub- 
ject of  arrangements  for  the  payment  of  debts  remaining 
unsatisfied. 


II.  It  has  in  numerous  cases  been  holden,  that  volan- 
tary  settlements  are  within  the  meaning  of  the  act, 
although  the  purchaser  had  direct  notice  of  the  settlement 
at  the  time  of  his  purchase.  This  doctrine  has,  howe?er, 
been  frequently  questioned,  but  appears  to  have  been  in- 
controvertibly  settled  by  the  case  of  Taylor  v.  Stile  (o), 
which  arose  in  Yorkshire. 

(t)    See   Wiseman's    case,   and  (m)  Langton  r.  Tracey,  ^Qsl 

Chomley's  case,  2  Rep.  15.  50;  Rep.  16.     See  Stevenson  r.  Hiy- 

and  see  2  Ro.  Abr.  393,  T.  Reco-  ward,  Prec.  Cha.  310. 

verie  Common.  (n)  Vol.  Conv.  335. 

(k)  Gooch's  case,  5  Co.  60,  a.  (o)  Chancery,  1763,  MS.;  ud 

(/)  Leech  r.  Leech,  1  Cha.  Ca.  see  Evelyn  r.  Templar,  2  Bro.  C. 

249.     See  WaUwyn  v.  Coutts,  3  C.  148. 

Mer.  707.  In 
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In  that  case,  A  settled  lands,  after  his  marriage,  on  his 
wife  for  life,  and  then  sold  the  lands  to  J3,  who  had  notice 
of  the  wife's  estate  for  life,  and  took  counsel's  opinion  on 
the  point.  A  died,  and  his  wife  brought  her  bill  to  be 
let  into  her  life  estate.  Lord  Northington  held  the  law  to 
be  clear,  that  a  subsequent  purchaser  for  a  valuable  con- 
sideration, though  with  notice,  should  set  aside  a  volun- 
tary settlement;  but  it  being  suggested  that  there  was  no 
valuable  consideration,  an  issue  was  directed  to  try  that 
fact,  which  coming  on  before  Mr.  Justice  Bathurst,  at 
York,  he  suffered  the  counsel  to  enter  into  the  equity ;  and 
after  hearing  the  argument,  said,  he  knew  Lord  Hardwicke 
had  determined,  in  twenty  instances,  in  the  same  manner 
as  Lord  Northington.  The  consideration  was  proved,  and 
the  cause  came  on  to  be  heard  before  the  Chancellor  on 
the  equity  reserved,  who  thereupon  dismissed  the  bill. 
•  And  in  a  very  recent  case.  Lord  Chief  Justice  Mansfield 
held,  that  the  Court  could  not,  without  overturning  the 
settled  and  decided  law,  hold  that  the  prior  voluntary  con- 
veyance could  defeat  a  conveyance  to  a  purchaser  for  a 
valuable  consideration  (/?).  The  point  has  been  recently 
decided  the  same  way  by  the  Court  of  Exchequer  (y),  and 
since  that,  by  the  Court  of  King's  Bench  (r),  although  in 
the  last  case  the  purchaser  had  notice  of  the  settlement ; 
and  upon  a  trial  at  nisi  priuSy  Mr.  Justice  Heath  attached 
some  importance  to  the  circumstance  of  notice,  and  the 
jury  found  for  the  defendants  claiming  under  the  settle- 
ment, conceiving,  as  I  am  told,  the  settlement  not  to  be 
fraudulent  within  the  statute,  though  voluntary.  In  a  still 
later  case,  the  rule  was  again  confirmed  by  the  Court  of 
Common  Pleas  (i).    Nor  will  a  purchaser  be  affected  by  a 

(p)  Doe  V,  Martyr,  1  New  Rep.  (r)  Doe  r.  Manning,  9  East,  59. 

532.  (*)  Hill  V.  Bishop  of  Exeter,  2 

(y)  Doe  v.  Hopkins,  9  East,  70,  Taunt.  69  ;  and  see  IS  Ves.  jun. 

cited.  Ill,  /?«'  Sir  Wm.  Grant. 

covenant, 
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covenant,  in  the  settlement,  that  the  purchase  money  should 
be  paid  to  trustees,  to  be  laid  out  by  them  in  other  lands 
to  be  settled  to  the  same  uses  (0- 

Here  it  will  be  proper  to  consider,  what  is  a  voluntaiy 
settlement,  and  what  will  be  deemed  a  valuable  considera- 
tion within  the  wt,  so  as  to  protect  a  settlement  against 
subsequent  purchasers. 

Any  conveyance  executed  by  a  husband  in  favour  of  liis 
wife  or  children,  after  marriage,  which  rests  wholly  on  the 
moral  duly  of  a  husband  and  parent  to  provide  for  his  wife 
and  issue,  is  volimtary,  and  void  against  purchaseis  by 
force  of  the  act  (u). 

But  a  purchase  in  the  name  of  a  wife  or  diild  is  not 
within  the  intention  of  the  act,  and  consequendy  cannotbe 
defeated  by  a subsequentpurchaser (.r) :  and  on  thegromid 
of  policy  it  seems,  that  a  settlement  by  a^vridow,  previoii^ 
to  her  second  marriage,  of  her  estate  on  the  children  of 
the  first  marriage,  will  not  be  deemed  firaudulent  (y). 

And  a  settlement  made  on  a  wife  or  children,  prior  to 
marriage,  is  a  conveyance  for  valuable  consideratiQii,  bf 
reason  of  the  marriage  itself  (z)^  but  a  setdement  after  a 
marriage  in  Scotland,  will  not  be  deemed  a  setdement 
upon  valuable  consideration,  although,  subsequendy  to  it, 
the  marriage  is  re-celebrated  in  England  (a). 

The  marriage  consideration  runs  dirough  die  whole  set- 
dement, so  far  as  it  relates  to  the  husband,  and  wife,  and 

(0  Evelyn  v.  Templar,  2  Bid.  («)  Supra^  ch.  15,  8.2,  dir.ll. 

C.  C.  14S.    See  IS  Ves.  jun.  91.  (y)  Newstead  v.  Seaikt,  lAtL 

03.  112.  265.     See  Cowp.  2S0;  Cottoo  f. 

(tf)  Woodie's  case,  cited  in  Col-  King,  2  P.  Wins.  674. 

vile  V,  Parker,    Cro.  Jac.   15S;  (z)  Colvile  v.  Parker,  Cto.Jic 

Goodright  V.  Moses,    2  Blackst.  15S;  Douglas  v.  Ward,  1  Chi.  Ci. 

1019 ;  Chapman  v.  Emery,  Cowp.  99 ;  Brown  v.  Jones,  1  Atk.  ISS. 

278;  Evelyn  v.  Templar,  2  Bro.  (a)   Ex  parte  Hall,  1  VeMS* 

C.  C.  148.   See  Parker  v.  Serjeanty  Beam.  112. 
Finch,  146. 

issue. 
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issue  (b).  Whether  the  marriage  consideration  will  extend 
to  remainders  to  collateral  relations,  so  as  to  support  them 
against  a  subsequent  sale  to  a  bond  fide  purchaser,  is  a 
subject  which  has  been  frequently  discussed  (c). 

In  a  case  in  Lane  {d\  it  is  stated  to  have  been  held,  that 
''  if  a  man  doth,  in  consideration  that  his  son  shall  inairy 
the  daughter  of  J3,  covenant  to  stand  seised  to  the  use  of 
the  son,  for  life,  and  after  to  the  use  of  other  his  sons,  in 
reversion  or  remainder ;  these  uses,  thus  limited  in  remain- 
der, are  fraudulent  against  a  purchaser,  though  the  first 
be  upon  good  consideration,  viz.  marriage." — In  this  case, 
therefore,  although  the  settlor  was  under  a  moral  obliga- 
tion to  provide  for  his  sons,  yet  the  remainders  were  not 
held  good.  They  were,  it  will  be  observed,  to  take  effect 
after  a  vested  estate  for  life  only.  The  case  of  Jenkins  v. 
Keymis  (e)  has  sometimes  been  considered  a  case,  where 
the  consideration  of  a  marriage,  and  marriage  portion,  was 
held  to  run  through  all  the  estates  raised  by  the  settle- 
ment on  the  marriage,  though  the  marriage  was  not  con- 
cerned in  them  (/).  The  point,  however,  was  not 
decided.  It  was  merely  the  inclination  of  Hale's  opinion. 
It  was  not  necessary  to  decide  the  point,  for  Sir  Nicholas 
was  tenant  for  life,  and  Charles  tenant  in  tail,  with  remain- 
ders over ;  the  concurrence  of  both,  therefore,  was  essen- 
tial to  give  effect  to  the  settlement,  which  brings  it  within 
the  rule  laid  down  in  Roe  r.  Mitton  (  g).  Besides,  the  son 
|Mdd  to  his  father,  the  portion  which  he  received  with  his 
wife  (A).    Lord  Keeper  Bridgman  is  also  reported,  by 

(^)  Nairn  V.  Prowse,  OVetJun.         (e)  1  Lev.  150.  237;   1  Cha. 
752.  Ca.  105. 

(c)  See  6  Vee.  jun.  750 ;  18  Ves.         (/)  See  9  East,  69. 

Jon.  92.  (^)  FiM/etii^a,  and  18  Ve8.juD. 

(d)  Lane,  22;   and  see  2  Ro.     92. 

Rep.  306 ;  Jason  v.  Jervis,  1  Vera.         (A)  See  1  Cha.  Ca.  103. 
286. 

Levinz, 
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Levinz,  to  have  agreed  with  Hale,  that  the  marriage  and 
portion  of   the  first  wife  would   extend    to   the   issue 
of  the  second ;  but  this  opinion  was  extrajudicial,  inas- 
much as  he  relieved  against  the  defective  execution  of  the 
power  (i) ;  and  it  is  observable,  that  no  such  opinion  b 
stated  in  the  report  in  Chancery  (k).     The  case  of  White 
and  Stringer  (/)  does  appear  to  be  an  authority  for  such 
limitations,  after  a  vested  estate  tail ;  the  remoteness  oftkt 
remainder  was  much  relied  upon  in  its  favour.     But  even 
in  that  case  there  were  special  circumstances ;  the  remain- 
der was  excepted  in  the  purchase  deed,  and  the  porcl^aaer 
took'  a  collateral  security  against  it.     It  may  be  thoi^b, 
therefore,  that  he  only  purchased  the  reversion  in  iae 
which  was  in  the  settlor  from  whom  he  bought^  The  eye 
of  Osgood  V.  Strode  (m)j  like  Jenkins  and  Keymis,  de^ 
pends  on  the  circumstance,  that  the  father  ami  aoa.haii 
each  an  interest  in  the  estate,  and  one  could  not  make  die 
settlement  without  the  other.    Lord  Macclesfield^  J^*" 
ever,  considered  the  marriage  portion  not  to  ^4|i^yfl|4. 
the  limitations  to  the  husband,  and  wife,  and  issue.;  ^ut^;; 
his  subsequent  observations  are  addressed  to.Qrod^tof%- 
and  not  to  purchasers.    The  case  of  Roe  and  4tittoi|:j(fi)r 
depends  on  the  same  principle,  and  is  so  far  an  antboo!^ 
against  the  validity  of  the  remainders,  that  the  Oiaxm|e 
consideration,  alone,  was  not  considered  sufficieotta  sufb 
port  the  limitations  to  the  brothers.  Lord  Eldon  lat^iirfhr 
served  (o),  that  in  the  case  of  a  father,  tenant  foriifi^fib 
remainder  to  his  son  in  tail,  they  may  agree,  upo9,TAll9 
marriage  of  the  son,  to  settle,  not  only  upon  his  issu%  JniB 
upon  the  brothers  and  uncles  of  that  son :  and  the;qiMI!ii- 
tion  would  be,  whether  they,  though  Twt  within  tht  Utt 

(i)  See  1  Lev.  237.  (m)  2  P.  Wms.  245. 

(k)  See  1  Cha.  Ca.  105.  («)  2  Wils,  356. 

(/)  2  Lev.  105.     See  2  P.  Wms.         (o)  18  Ves.  jun.  92. 

^^^-  sideratim 
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of  the  marriag€j  are  not  within  the  contract 
between  die  father  and  son,  both  having  a  right  to  insist 
upon  a  provident  provision  for  uncles,  brothers,  sisters, 
and  other  relations,  and  to  say  to  each  other,  ^^  I  will  not 
agree  unless  you  will  so  settle."  The  Court,  his  Lord- 
ahip  added,  has  held  such  a  claim  not  to  be  that  of  a  mere 
volunteer,  but  as  falling  within  the  range  of  the  considera- 
tion. The  case  of  Goring  v.  Nash(jD),  does  not  apply  to 
the  case  under  consideration.  It  was  a  question  upon  the 
specific  execution  of  articles,  and  the  rule  of  equity  cannot 
weaken  the  efiect  of  the  statute. 

This  hasty  review  of  the  authorities  seems  to  show,  that 
•Ae  question  was  still  open.  A  case  lately  occurred  which 
aeems  to  call  for  a  clear  decision  upon  the  point  (q).  A 
inan,  previously  to  his  marriage,  settled  an  estate  to  the 
vae  of  himself,  for  life ;  remainder  to  trustees,  in  the 
Qsual  way,  to  preserve ;  remainder  to  the  first  and  other 
•ana  of  the  marriage,  successively  in  tail  male ;  remainder 
to  the  first,  and  other  sons  of  the  husband,  by  any  after- 
taken  wife,  successively  in  tail  male ;  remainder  to  the 
Auighters  of  the  intended  marriage,  as  tenants  in  common 
m  tailf  with  cross  remainders  between  them  in  tail,  with 
fOferaion  to  himself  in  fee.  The  marriage  took  effect, 
«nd  the  wife  died,  in  her  husband's  life-time,  without 
Umiit*  The  husband,  not  having  been  married  again, 
MMlgaged  the  estate.  The  legal  estate  was  outstanding, 
9ltA  Ae  question  was,  whether  it  was  to  be  conveyed  to 
IImi  mortgagee  or  not  A  case  was  directed  to  the  King^s 
3tiichf  in  which  the  setdement  was  stated  as  a  legal  set-* 
(dement :  and  it  was  stated,  that  the  setdor  had  sold  for 
p  full  and  valuable  consideration.  The  question  for  the 
fatj^fdon  of  the  Court  was,  whether  the  conveyance  to  th^ 

(p)  3  Atk.  186. 

iq)  Clayton  r.  Lord  Wilton,  before  Lord  Eldon,  Ch. 

s  s  purchaser 
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purchaser  was  a  good  and  valid  conveyance,  for  a  yaluaUe 
consideration,  against  the  issue  of  llie  plaintiff's  second 
marriage.  Lord  Ellenborough,  and  the  other  Judges  of 
B.  R.  (r),  certified  their  opinioui  that  the  conveyance,  by 
the  plaintiff,  to  the  purchaser,  was  fwt  a  good  and  vaUd 
conveyance  against  the  issue  of  the  plaintiff^a  second  matt 
riage. 

In  the  above  case,  therefore,  the  limitations  to  dieoolr 
laterals  were  supported :  but  it  is  observable,  that  in  order 
to  support  the  limitations  to  the  daughters  of  the  ficrt 
marriage,  it  was  necessary  to  support  the  remaindfli  tl 
the  sons  of  the  second  marriage.  That  wbb  of  iiidf  a 
sufficient  ground  to  support  the  remainders.  It  lui^  m 
the  same  principle,  been  considered,  that  an  estate  tea 
stranger  may  be  supported,  under  a  oovenant  to  stand 
seised,  if  required  to  give  effect  to  subsequent  limflntiiF* 
within  the  consideration.  ^.  J 

The  same  circumstances  precisely,  however,  tppor  to 
have  occurred. in  Roe  v.  Mitton,  but  this  ground  does  not 
appear  to  have  been  urged  in  it»  support.  It  was  deodad^ 
upon  the  ground  before-mentioned:  and  Loni  C  J; 
Wilmot  said,  that  the  whole  of  the  question  tnnled  npon 
that  It  is  scarce  possible  to  sui^pose,  Aat  the  qoertioa 
was  not  discussed  at  the  bar. 

In  a  recent  case,  in  Ireland  (^),  the  precise  point  smm 
to  arise,  although  the  fitcts  are  very  muneroos.  Inaialdi' 
ment,  previous  to  marriage,  after  the  Hmft^ntjonn  to  As  it- 
sue  of  the  marriage,  which  fSuled,  remaind«s  to  die  eol^ 
teral  relations  of  the  settlor  were  added,  under  wlaefc  Ik 
grandson  of  an  uncle  of  the  settlor  claimed.  The  setdor  sqU 
the  estate  to  a  purchaser,  with  full  notice  of  the  jitllcmmt 
Upon  a  trial  in  the  Court  of  Common  Pleas,  in  Iithnt 

(r)  On  the  31st  May  1815.  cial  verdict  b  shortly  stated  iii^ 

(«)  Fairfield  v.  Birch.    The  spe-     peodix.  No.  23. 

Loid 
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LordNbrbnry,  C.  J,  and  Mr.  Justice  Mayne^  were  in  favour 
of  the  defendant :  and  Mr.  Justice  Fox,  and  Mr.  Justice 
Fletcher,  in  &vour  of  the  plaintiff.  The  latter,  pro  format 
allowed  his  opinion  to  be  entered  up  for  the  defendant, 
ind  a  writ  of  error  was  accordingly  brought ;  but  the  an- 
tbor  has  not  learned  how  the  point  was  finally  decided. 

Since  the  above  observations  were  written,  the  case 
of  Johnson  v.  Legard  has  occurred,  in  which  the  abstract 
point  was  stated  for  the  opinion  of  the  Court  of  King's 
Bench.  The  writer  argued  himself  into  the  belief  that 
tte  marriage  consideration  did  extend  to  collaterals.  In 
Aflit  case,  the  wife  had  only  a  rent-charge,  and  therefore 
it  might  be  supposed,  that  she  stipulated  for  the  setde- 
Sent  of  the  estate  in  remainder,  on  her  husband's  bro- 
llmrs,  in  order  that  the  family  dignity  might  be  main- 
traved,  and  her  annuity  be  regularly  paid.  The  Court  of 
King's  Bench  certified  their  opinion  that  none  of  the 
Iteilations  to  the  collaterals  was  a  good  and  valid  limita- 
Ittm,  as  against  the  purchaser ;  and  the  Vice-Chancellor, 
V^oot  hearing  any  argument  on  this  point,  confirmed 
like  certificate  (t).  The  case  is  now  before  the  Lord 
Ghmcellor  on  appeal. 

-'  K  tm  agreement  be  entered  into  befoi^  the  marriage 
for  a  setdement  of  the  estate  (ee),  or  the  husband  receive 
Ml  additional  portion  with  his  wife  (te^),  the  settlement^ 
dHKmgh  made  after  marriage,  will  be  deemed  valuable. 
8i^  even  an  agreement  to  pay  the  husband  a  sum  of 

•/'* 

<jO  Ch.  so,  July  1S18,  MS. ;  3  rington,  1  Swaast  106;  1  Wils.88; 

Ifadd.  SS3 ;  vu2e  infra.  and  see  Treat  of  Powers,  3d  edit 

(•}  Griffin  V.  Stanhope,  Cro.  Jac.  p.  421. 
4i$k;   Sir  Ralph  Bovie's  case,  1         (o)  Colvile  v.  Parker,  Cro.  Jac. 

^ifaitr*  1Q3;    but  qu.  where  the  158;  Jones  v.  Marsh,   For.  My 

llitreement  before  the  marriage  is  Stileman  v.  Ashdown,  2  Atk.  477  > 

hj  parol.    See  Randall  v.  Morgan,  Ramsden  x?.  Hylton,  2  Ves.  304. 
If  Ves.  jun.  74 ;  Battersbee  v.  Far- 

s  s  2  money^ 
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money,  as  a  portion,  will  support  a  settlement  made  after 
marriage,  if  the  money  is  paid  according  to  the  agree- 
ment (j).  And  where  a  woman  has  been  married  uidis» 
creetly,  and  a  trustee  of  a  sum  of  money  which  the 
husband  is  entitled  to  in  right  of  his  wife,  will  not  pay  it 
unless  he  make  a  settlement  on  his  wife,  and  a  aetdetneot 
is  accordingly  made,  the  settlement  will  equally  be  sup- 
ported as  if  a  bill  had  been  brought  against  the  husband 
to  make  a  provision  for  his  wife  (j/). 

So  the  concurrence  of  the  wife  in  destroying  an^exist- 
ing  settlement  on  her  for  the  benefit  of  the  hudband,  is 
a  sufficient  consideration  for  a  new  settlement,  aMioo^ 
much  miore  valuable  than  the  former  (z).  And  the  better 
opinion,  as  well  upon  principle  as  in  point  of  aCithoritf 
seems  to  be,  that  the  wife  joining  in  barring  her  dower, 
for  the  benefit  of  her  husband,  will  be  a  sufficient  coofl- 
deration  for  a  settlement  on  her  (a).  It  has  been  dedded, 
that  the  wife  parting  with  her  jointure  is  a  sofficioit  con- 
sideration. Now,  if  that  which  comes  in  lieu  of  dower  is 
a  valuable  consideration,  surely  the  dower  its^  imist  be 
equally  valuable.  Besides,  where  a  woman  is  ^otided  to 
dower,  the  estate  cannot  be  sold  to  advantage  wiAoiit 
her  concurrence ;  she  is  a  necessary  party  to  any  arrange- 
ment respecting  the  estate,  and  that  alone  seems  a  sufi- 
cient  ground  to  support  a  settlement  on  her. 

But  if  an  unreasonable  settlement  be  made  upon  a  wife 
in  consideration  of  her  releasing  her  dower,  it  seems  Aak 
equity  in  favour  of  subsequent  purchasers  will  restrain  her 
to  her  dower  (b). 

(x)  Brown  v.  Jones,  1  Atk.  188.  (a)  Lavender  v.  Bladutae,  t 

(y)  I^'  Lev.  146.  See  and  consider  E^ifiyB 

(z)  Scott  V.  Bell,   2  Lev.  70 ;  v.  Templar,  2  Bro.  C.  C.  148;  1» 

Bail  V.  Bumford,  Prec.  Cha.  113  ;  Ves.  jun.  91 ;  Pulveitoit  v.Pnhw- 

1  Eq.  Ca.  Abr.  354,  pi.  5,    See  toft,  18  Ves.  84. 

Clerk  V.  Nettleship,  2  Lev.  148.  (5) Dolin  v.  Coltman,  1  Veni.JM. 
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If,  upon  a  separation,  the  husband  settle  an  estate  upon 
his  wife,  and  a  friend  of  her's  covenant  to  indemnify  the 
husband  against  any  debts  which  she  may  contract,  this 
will  be  a  sufficient  consideration  to  uphold  a  settlement 
as  valuable,  and  not  within  the  statute  (c).  Indeed,  the 
Courts  will  anxiously  endeavour  to  support  a  fair  settle* 
ment,  and  nearly  any  consideration  will  be  sufficient  for 
4iat  purpose.  Therefore,  if  a  person,  whose  concurrence 
Ihe  parties  think  essential,  join  in  a  settlement,  his  con- 
eurrence  will  be  deemed  a  valuable  consideration,  although 
1)6  did  not  substantially  part  with  any  thing  (d). 
'  It  may  be  observed,  that  the  statute  of  Elizabeth  does 
jMt  affect  settlements  of  personal  estate  (e).  Equity  will 
not  assist  a  mere  stranger  in  making  good  a  voluntary 
llettlement  upon  him,  unless  the  property  was  so  trans- 
ferred as  to  create  the  relation  of  trustee  and  cestui  que 
tmut.  In  a  late  case,  however,  a  voluntary  assignment 
JBpf  an  equitable  reversionary  interest  to  trustees,  for  a 
aCranger,  was  established,  although,  as  the  settlement  was 
aierely  equitable,  the  person  claiming  under  it  of  course 
Iml  not  any  right  to  the  property  at  law  (f).  This  deci- 
mon  is  of  great  importance.  The  principle  upon  which 
it  was  decided  should  be  applied  with  great  caution  to 
other  cases. 

IIL  We  have  seen  what  will  be  deemed  a  fraudulent 

;:  '(c)  Stephens  v.  Olive,  2  Bro.  C.  jun.  02. 

^CrOO;  King  ».  Brewer,  iWrf.  Q3,  n.         (e)  Per  Sir  Wm.  Grant,  in  the 

See  however  Lord  £ldon'8  argu-  case  of  Sloane  v.  Cadogan,  infra, 
ment  in  Lord  Su  John  v.  Lady  St.         (/)  Sloane  n.  Cadogan,   Rolls, 

John,  11  Yes.  jun.  526 ;  Worrall  Dec.  1808,  MS.  Appendix,  No.  24. 

m»  Jacob,  3  Mer.  256.  This  case  involved  an  important 

id)  Roe  V.  Mitton,  2  Wils.  356.  question  upon  the  execution  of  a 

8m  Myddleton  v.  Lord  Kenyon,  2  power.    See  ex  parte  Pye,  1 8  Ves. 

Vet.  jun.  391 ;  Hill  v.  Bishop  of  140. 
Exeter,  2  Taunt  69;  and  18  Ves. 

s  s  3  or 
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or  voluntary  conveyance ;  but  although  a  deed  be  merely 
voluntary  or  fraudulent  in  its  creation,  and  voidaUf^  by  a 
purchaser  (x.  e.  would  become  void  by  a  person  poiduuriBg 
the  estate);  yet  it  may  become  good  by  matter  tx  pad 
fwAo :  as  if  a  man  make  a  feoffinent  by  covint  or  wiflumt 
any  valuable  consideration,  and  the  feoffee  make  a  fieoff* 
ment  for  valuable  consideration,  and  then  the  firat  feoffiv 
enter  and  make  a  feoffinent  for  valuable  conadertfioa; 
the  feoffee  of  the  first  feoffee  shall  hold  the  ianda,  a:^  aol 
the  feoffee  of  the  first  feoffor :  for  although  the  estide  of 
the  first  feoffee  was  in  its  creation  covinous,  or  vdontayi 
and  therefore  voidaUe,  yet  when  he  enfeoffed  a  penon 
for  valuable  consideration,  such  person  shall  be  preferred 
before  the  last  {g). 

Lord  Eldon  has  applied  this  rule  to  persons  hafin^ 
only  equitable  rights.  For  where  a  person  who  had  aa 
absolute  power  of  appointment  over  a  sum  of  money  to 
be  raised  under  a  trust  term,  directed  part  of  it  to  be 
raised  in  favour  of  a  volunteer,  who  afterwards  moitr 
gaged  such  part,  although  the  money  af^xiiated  was 
deemed  assets  as  between  the  creditors  of  die  ajipouitor 
and  the  appointee,  yet  the  claim  of  the  purchaser  was 
preferred  to  that  of  the  creditors ;  he  having  a  piefimble 
equity  (A). 

If  a  voluntary  grantee  gain  credit  by  the  canv^eyapoe  to 
him,  and  a  person  is  induced  to  marry  him  on  account  of 
such  provision,  the  deed,  though  void  in  its  creatioa  o 
to  purchasers,  will,  on  the  marriage  being  solemnised,  no 
longer  remain  voluntary,  as  it  was  in  its  creatioD,  bat 

(g)  Prodgers  v.  Langham,  1  Sid*  Eliasou,  1  East,  02.  See  alio  Lidj 

133 ;  Andrew  Newport's  case,  Skin.  Burg's  case.  Mo.  602;  and  5  Att 

423;    Wilson  v.  Wormal,  Godb.  377. 

161,  pi.  226;  Doe  v.  Martyr,  1  (A)  George  v.  Milbank,  0V» 

New  Rep.  332 ;  and  see  Parr  r.  jun.  IQO.     See  1  Mer.  63S. 

wiO 
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will  be  considered  as  made  upon  valuable  considera^ 

'  And  it  is  to  be  inferred  from  a  late  decisioil  (k\  tliat 
tbough  it  does  not  appear,  that  the  firiends  of  the  wife  did 
speculate  upon  the  provision,  and  take  it  into  considera- 
tion, yet  it  must  be  presumed  that  they  did  act  upon  it ; 
tad  it  cannot  afterwards  be  disturbed.  In  the  case  ai** 
hided  to,  the  question  was,  whether  the  husband,  who  was 
tenant  for  life,  with  remainder  to  his  sons  in  strict  setde^ 
ment,  had  any  equity  to  be  relieved  against  the  setde- 
Inent,  as  made  under  an  undue  influence  of  parental 
ftutbority ;  and  it  was  determined,  that  the  husband  could 
lK>t  disturb  it  by  reason  of  his  subsequent  marriage,  al- 
fliough  it  did  not  appear  that  the  friends  of  the  wife  took 
die  settlement  into  consideration.  The  same  principle 
itpplies  to  the  case  under  consideration. 

Notwithstanding  the  decisions  as  to  voluntary  settle- 
ments, it  is  seldom  that  a  purchaser  can  be  advised  to 
accept  a  title  where  there  is  a  prior  settlement ;  for  al- 
though apparently  voluntary,  yet  if  a  valuable  consider- 
ation were  paid  or  given,  parol  evidence  would  be  admis- 
iible  of  the  transaction,  in  order  to  support  the  deed,  and 
ldi)iit  the  supposed  frauds  This  seems  to  be  admitted  by 
•11  the  ;cases  (/).  And  in  Ferrars  v.  Cherry  (in)^  it  wa3 
ercD  holden,  that  although  a  setdement  was  apparently 
voluntary,  and  made  after  marriage,  yet  if  the  purchaser 
luid  notice  of  the  setdement,  and  it  prove  to  have  been 

.    (t)  Prodgen  v.  Langham,  1  Sid.  man  v.  Comyn,  3  Scho.  and  Lef. 

iis;  Kirk  v.  Clark,   Prec.  Cha.  147;  Crofton  p.  Ormsby,  t«d.  5S3. 

S75  ;  S.  C.  by  the  name  of  Heisier  (it)  Brown  v.  Carter,  5  Ves.  jun. 

h.  Clark,  2  £q.  Ca.  Abr.  46,  pi.  862. 

13 ;  Doe  v.  Roudedge,  Cowp.  705 ;  (f)  See  particularly  Chapman  v. 

East  India  Company  v.   Claveil,  Emery,  Cowp,  278. 

Gilb.  Eq.  Rep.  37 ;  Prec,  Cha.377 ;  («)  2  Vem.  3M. 
and  see  9  Ves.  jun.  103;  O'Gor- 

s  s  4  made 
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made  in  pursuance  of  articles  before  marriaige»  be  wodd 
be  bound  by  it,  and  could  not  protect  himself  by  a  piior 
)e^  estate,  as  he  ought  to  have  inquire^d  of  the  wife  s 
relations,  who  were  parties  to  the  deed,  whether  |l  was 
volijintary^  or  made  pursuant  to  an  agreement  beSorenvr- 
riage.  L>ord  Hardwicke,  indeed,  has  said,  that  he  ineliiied 
to.  think  it  was  in  this  case  left  uacertain  on  the  face  of 
the  settleptient,  whether  it  was  made  before  marring^  .or 
not ;  and  he  denied  the  authority  of  the  case  (n). 

Thisr  gpioion  of  Lord  Hardwicke  s  capuot  be  safely  le- 
lied  on.  Indeed,-  if  notice  of  a  settlement  ajqiareidy 
voluntary^  bi^t  which  turns  out  to  be  made  on  .YaisaUe 
consideration,  should  not  be  deemed  notice  to  a  pmchaagr 
of  the  consideration,  yet,  unless  he  has  a  prior  l^' 
estate,  he  cannot  protect  himself  i^ainst  the  setthynflpl: 
Both  parties  being  purchasers,  equity  must  stand  neokrr 
and  the  person  claiming  under  the  conveyance  mvst 
recover  at  law. 

There  are  but  few  cases  on  the  effect  of  an  ^iigrtemod 
by  the  settlor  to  sell  an  estate  after  a  voluntary  settlement 
of.it.  In  Leach  v.  Dean  (ojj  the  plaintiff's  suit  wua  to  he 
relieved  upon  articles  of  agreement  for  the  purchase  of 
lands  from  the  defendant,  who  before  the  articks  had  by 
deed  conveyed  the  estate  to  his  son,  and  the  Court  made 
the  decree  as  prayed ;  ^^  but  as  to  the  voluntary  covey- 
ance,  the  same  is  not  hereby  impeached,  as  between  tka 
father  and  son  for  any  advancement,  or  any  other  tiny 
thereby  settled  on  the  son,  other  than  mftlcit^g  good  dtt 
articles  of  agreement ;  but  the  trustees  to  be  ]mid  dior 
de'bts  and  engagements  out  of  the  purchase  moi\ey."  .  It 
does  not  appear  that  the  purchaser  had  notice  of  thjBii)eb: 
tlement  at  the  time  he  contracted.     It  was  altogether  «& 

(»>  Seohcwse  r.-Earle,  Anibl.  285.     See  2  Ves.  00,  n. 
(o)  1  Cba.  Rep.  78. 

voluntary 
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¥6luDtary  settlement  So  in  Douglasse  v.  Ward  (p),  the 
settlement  was  after  the  settlor's  first  marriage  on  himself 
for  life,  remainder  to  his  first  and  other  sons  in  tail,  and 
was  therefore '  voluntary  throughout  Previously  to  his 
iecond  marriage,  in  consideration  of  a  portion,  he  agreed 
to  settle  a  jointure  on  his  second  wife,  out  of  the  settled 
wtate,  and  she  was  relieved  i^ainst  her  own  issue,  who 
daimed  tinder  the  settlement  It  does  not  appear  that 
she  had  notice  of  the  settlement,  and  at  the  time  of  her 
articles,  there  was  no  person  in  esse  entitled  under  the 
setdement,  and  the  settlor  himself  could  have  destroyed 
tke  contingent  remainders.  Parry  v.  Carwarden  (i^),  was 
tlso  a  suit  by  a  purchaser,  who  had  no  notice  of  the  set- 
dement,  and  there  the  settlor  herself  filed  a  bill  to  set 
fMnde  the  setdement,  but  died  before  the  cause  was  at 
jssue. 

•  The  cases,  therefore,  do  not  carry  the  doctrine  very  far. 
They  were  all  cases  in  which  the  purchaser  was  plaintiff, 
said  in  none  of  them  had  he  notice  of  the  settlement  It 
J8  now  setded,  after  a  great  stru^le,  that  a  purchaser  un- 
der a  conveyance  may  avoid  a  voluntary  settlement,  al«- 
Ibough  he  had  notice  of  it,  but  that  decision  ought  not  to 
ioduce  equity  to  consider  Leach  t;.  Dean,  and'  that  line 
of  cases,  as  authorities  fot  decreeing  a  specific  perform- 
ance where  the  purchaser  has  notice.  If  a  construction 
of  a  statute  be  made,  which  it  is  too  late  to  overrule,  but 
wliich,  it  is  admitted,  ought  never  to  have  been  esta- 
blished, the  principle  of  the  rule  should  not  be  pushed  to 
Its  greatest  extent,  but  the  rule  should  rather  be  confined 
otrictly  to  the  very  circumstances  under  which  it  was 
.established. 

■.  In  Bennet  v.  Musgrove  (r),  Lord  Hardwicke  said,  the 
distinction  in  equity  was,  that  where  a  subsequent  pur- 

(p)  1  Cha.  Ca.  90.  iq)  Dick.  544.  (r)  2  Vok  51. 

chaser 
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chaser  for  a  valuable  consideration  would  recover  the 
estate,  and  set  aside  or  get  the  better  of  a  precedent  vo- 
luntas conveyance,  if  that  conveyance  veas  faifly  made, 
without  actual  fraud,  the  Court  will  say,  Take  your  re^ 
medy  at  law ;  but  wherever  the  conveyance  is  attended 
with  actual  fraud,  though  they  might  go  to  law  by  eject* 
ment,  and  recover  the  possession,  they  may  come  into  tlus 
Court  to  set  aside  that  conveyance ;  which  is  a  distinctioii 
between  actual  and  presumed  fraud,  from  its  being  mcfdy 
a  comvej^ance ;  and  he  adhered  to  the  same  rule  in  OAf 
V.  Lee  (f). 

From  this  it  might  be  inferred,  that  equity  wooUl  not 
compel  a  specific  performance  in  favour  of  a  purchaser 
who  bought  with  notice  of  a  prior  voluntary  convejmoe 
made  without  fraud.  But  in  a  recent  case,  where,  tfter 
a  voluntary  settlement,  the  settlor  entered  into  a  cwtrict 
to  sell  the  settled  estate  to  a  person  with  full  notice  of  Ae 
settlement,  the  Master  of  the  RoUs,  on  mature  ocHwde- 
ration,  decreed  a  specific  performance  against  the  parties 
claiming  under  the  voluntary  settlement  (f) ;  and  Lord 
Eldon  appears  to  have  approved  of  the  dedsioH  (ar),  but 
his  Lordship  was  not  called  upon  to  consider  die  point 
It  is  certainly  a  very  strong  decision.  The  constnietiOB 
that  a  band^fide  voluntary  setdement  was  void  under  tike 
statute  against  a  subsequent  purchaser,  who  bought  wift 
notice,  was  not  established  without  great  oppositicm,  and 
has  always  been  considered  a  harsh  interpretation.  But 
the  statute  only  operates  where  the  purchaser  acquires^ 
estate  under  a  conveyance.  Equity  generally  follows  the 
law ;  and  therefore  a  sale  of  an  equitable  estate  must,  like 
a  sale  of  a  legal  estate,  operate  to  defeat  a  prior  vofamtvy 
setdement ;  but  that  rule  does  not  seem  to  appty  to  Ail 

(0  1  Atk.  562.  (ti)  Metcalfe  v.  Pulvertolt,  1  V» 

(0  Buckle  V.  Mitchell,  IS  Ves.     and  Beam.  ISO. 
jjin.  101.  caie, 
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ease,  where  the  contracting  party  has  all  his  legal  right, 
and  the  question  is  not  in  what  channel  an  equitaUe 
interest  actually  m  esse  shall  go,  but  whether  the  pur^ 
chaser  has  any  equitable  interest,  or,  in  other  words, 
whieliher  the  Court  will  lend  him  its  extraordinary  aid,  in 
order  to  carry  the  contract  into  a  specific  execution, 
kuBrtead  of  leaving  him  to  his  remedy  at  law.  It  were 
difficult  to  maintain,  that  the  Statute  rec)uires,  by  imjdi-' 
talion,  equity  to  interpose,  or  that  the  interposition  of  the 
Court  is  called  for  by  analogy  to  the  lejgal  rule ;  and  unless 
that  could  be  established,  the  plaintiff  in  such  a  suit  might,' 
with  propriety,  be  told,  that  he  did  not  contis  there  w&th 
clean  hands.  He  knew  diat  the  sdleir  had  already  settfed 
die  estate  on  another,  and  that  he  could  not  break  thiougfa 
Ae  settlement  unless  by  the  circuitous  route  of  a  side^ 
^lis  was  a  purpose  to  which  the  plaintiff  ought  not  td 
kave  lent  himself,  and  at  least  he  could  not  complain  tiial 
he  was  left  to  his  regal  right,  and  that  equity,  who  woidd 
not  suffer  the  settlor  to  break  through  the  setdemeilt  finr 
Ids  own  benefit,  would  not  assist  even  a  purchaser  in 
disfisating  it  where  he  bought  with  n6tice.  The  act  re* 
Iferes  a  man  who  has  actually  bouj^t  and  .paid  for  die 
tetate,  and  obtained  a  conveyance  of  it ;  but  it  ^des  not 
provide  for  the  case,  where,  not  having  completed  his 
Mtttract,  he  would  not  be  damnified  by  the  ^tiletndbt ; 
iMt  would  have  his  legal  remedy  against  the  vendor  for 
braach  of  contract  Such  a  case  did  not  call  for  any 
legislative  remedy,  and  equity,  it  may  be  though^  ought 
t6 'Stand  neuter. 

'^in  Buckle  v.  Mitchell,  however,  the  settlement  was 
Object  to  all  the  specialty  and  simple  coixtraot  debts  then 
due,  or  to  ^  ^^Me,  firom  the  settkMT.  The  bill  was  filed  after 
die.seller  s  death,  but  that  circumstance  does  not  appear 
to  have  received  much  consideration* 

In 
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In  the  case  of  Burke  v.  Dawson  (.r),  the  Master  of  die 
Rc^Is,  I  am  told,  seemed  to  be  of  opinion,  that  although  a 
fmrckiuer,  subsequently  to  a  voluntary  conTeyanGe^  might 
compel  a  specific  performance,  yet  the  vendor  couki  moi 
enfOTce  the  execution  of  the  contract  against  an  nnwiUing 
contractor.  Indeed  this  seems  to  flow  from  the  rale,  that 
the  voluntary  conveyance  is  binding  on  the  settlor  him- 
self; and  the  statute  of  Elizabeth  was  passed  to  protect 
porchasers,  and  not  to  enable  persons  to  break  dmnqili 
Aemi  yitfe  setdements,  although  made  voluntarily^  ind 
without  consideration. 

In  the  late  case  of  Smith  and  (jarland  (jf)  the  leiy 
pmnt  arose.  The  bill  was  filed  by  the  seller,  who  made 
the  voluntary  settlement  The  defendant,^  the  pardMnr, 
bought  without  notice.  He  raised  the  objection  to  Ab 
title  on  account  of  the  settlement  by  his  answer,  but  sib^ 
Initted  to  perform  the  contract  if  a  good  title  codd  he 
made.  The  late  Master  of  the  Rolls,  ua  a  jwlguwat 
which  will  long  be  remembered  by  those  who  heard  il^ 
exprescdy  distinguished  the  case  from  his  former  daciMB 
in  Buckle  and  Mitchell,  and  decided  that  Che  setdor 
cannot  maintain  a  bill  for  a  specific  perfarma&oe.  V^ 
the  settlement  was  binding  on  hun,  and  he  had  no  tij^ 
to  distnrbit  • 

In  the  later  case  of  Johnson  v.  Legard,  the  s^ewM 
was  in  consideration  of  a  marriage,  and  was  not  ^iHxaM^ 
thffoughout  By  an  agreement  in  writing,  in  OciiilM^ 
lioj^  Sir  John  Legard,  the  settlor,  agreed  to  M  ittf 
convey  the  estate  to  Mr.  Watt,  before  the  6tlk  April' iSbS. 
And  Mr.  Watt  agreed  to  secure,  by  moHgage-cf  thieMift 
and  his  bond,  the  purchase  money  with  interest;  wiiii 
principal  sum  was  to  remain  upon  the  secmity  at  intenst 
during  the  life  of  Sir  John  Legard,  and  for  twelve  caloidar 

(x)  Rolls,  March  1805,  MS.       (y)  Smith  v.  Garland,  2  Mer.  1^ 

montlif 
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months  afterwards.  And  it  was  agreed,  that  if  Wat^  his 
heirs  or  assigns,  should  be  evicted  from  or  deprived  df  the 
possession  of  the  estate  by  any  issue  male  of  Sir  John 
Legard,  or  by  any  other  person  claiming  or  deriving  title 
under  him,  then  the  sums  laid  out  in  improvements  or 
necessary  alterations  were  to  be  repaid  with  interest,  and 
also  die  purchase  money ;  and  the  security  for  any  part 
unpaid  was  to  be  void.  Sir  John  Legard  died.  His  cre- 
ditors filed  a  bill  against  the  remainder-men  under  tbe 
attdement,  and  against  Watt,  praying  a  specific  perform- 
ance. Watt  by  his  answer  objected  to  the  title  on  aecoimt 
nf  the  setdement,  but  submitted  to  perform  the  agreement 
on  having  a  good  tide.  By  the  decree  it  was  ordered,  that 
a  case  should  be  made  for  die  opinion  of  the  Judges  of  tbe 
King's  Bench,  and  that  such  clise  should  state,  that  a  con* 
veyance  was  actually  made  of  the  estate  in  question  for  a 
valuable  consideration,  by  Sir  John  Legardy  in:  his  life* 
time ;  and  that  the  question  should  be,  whether  the  limita* 
tions  to  the  collaterals  were  good  against  the  purchaser; 
and  fi:|rther  directions  were  reserve.  The  resdit  of  the 
ease  before  the  King's  Bench  has  already  been  stated. 
The  cause  came  on  before  the  Vice-^Ghancellor  on  further 
defections  {z).  The  counsd  for  the  remaindei^men  relied 
iqpon  the  case  of  Smidi  v.  Garland,  which  had '  been 

4fi?i4^  8i^<^^  ^^  ^^^^  ^^  directed  to  die  King's  Berich. 
The  Vice*ChanceU.or  held  that  that  cluse  waanot  an  au- 
li^oritj  to  be  fqllowed.  It  waa,  however,  argued^  x.Tfaat 
the  statute  of  Elizabeth  only  applied  to  purchasers  under 
actual  ccmveyances,  and  thatequity  ought  not  to  intef&re. 
Ij^t  never  could  be  contended,  diat  at  law  a  purchttier 
liaying  a  mere  right  of  action  under  a  contract)  and  not 
In^vvpig  paid  his  purchase  moneyi  90uld  avoid  a  to^untary 

■      ■  ■  ■  ! 

(z)  17  July  1818,  MS. ;  3  Madd.  283,  a  short  note;  Sutton  v.  Chet- 
wynd,  3  Men  249. 

setdement, 


688  .     OV  PBCKTBCTIOH  FHOU    ' 

setdemeDt,  and  it  would  be  difficult,  to  draw  any  line; 
a.  Tkat  the  agreement  was  a  mere  trick  to  set  aside  the 
settlemtot,  without  placing  the  purchaser  in  anj  danger. 
H^  never  stood  in  the  situation  of  a  purchaser  whocoold 
be  deceived ;  and  the  second  point  in  White  v.  Sbinger 
was  strongly  relied  upon  (a).  3.  That  the  creditors  had 
not  any  right  to  file  a  bilL  The  settlement  was  bindii^ 
on  the  settlor,  and  unless  he  placed  a  puichasetr  in  a 
situation  to  avoid  the  settlement,  the  estate  of  the  MnsflN 
der-men  could  not  be  impeached  after  his  death :  dbeve 
was  no  equity  against  them;  4.  That  Smith  and  Gar< 
land  wae  a  great  authority,  and  a  stronger  case  Aan  ttat 
before  the  Court.  There,  as  well  as  in  this  cue,  die 
purchaser  submitted  to  perform  the  contract  if  a  -  good 
title  could  be  made.  The  Vice-ChanceUor  expressed  la 
opinion  that  the  creditors  might  file  a  bill  altfaoi^  dtf 
settlor  could  not,  as  there  was  a  moral  obligation'otf  Utf 
to  provide  for  his  debts,  and  that  the  Court,  could  make  a 
decree  between  the  co-defendants.  For  the  remainder^ 
men  it  was  insisted,  that  the  setdor  having  soleomly  oa 
his  marriage  setded  &e  estate,  in  default  of  hi^own  iarae» 
on  the  person  who  would  succeed  to  his  titte^  hadabeiaiy 
performed  a  moral  obligation,  and  exhausted  Us  ^p<Mer 
ow  the  estate.  The  setdement  was  bindmg  en  kbMf 
and  his  creditors  could  not,  claiming  tmder  him,  haveaaf 
rights  to  which  he  was  not  entitled.  They  Ad  Hot 
attempt  to  impeach  the  setdem^it  under  the  13  EU&  '  R 
was  also  submitted,  that  it  would  be  an  act  of  injus&etS 
exteiMl  the  rule  as  to  decreeing  relief  between  co-defis&d- 
ants  to  this  case,  because  it  at  once  took  the  estate  firomdie 
remainder-men  without  any  consideration.  It  did  not 
foUow  that  Watt  the  purchaser  would  file  a  bill ;  and  if  be 
did,  the  co-defendants  might  shape  their  defence  in  a  waj 

(a)  2  Lev.  105. 

which 
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which  they  had  not  by  the  present  bill  been  called  upon 
to  do.  The  Vice-chancellor  held,  that  the  statute  of  27 
jElizabeth  did  not  confine  the  relief  to  a  purchaser  by  can- 
wetfoncCy  but  the  act  supposed  there  may  be*  a  purchaser  by 
contract.  The  purchaser's  right  follows  as  against  the 
lepresentatives  of  the  vendor.  His  Honor  thought  that 
fksb  cseditors  would  have  a  right  to  insist  upon  a  specific 
performance,  though  the  vendor  had  not ;  but  that  point 
did  not  arise,  for  Mr.  Watt  says  he  is  ready  to  take  the 
Mtate  if  a  good  title  can  be  made.  Besides,  the  former 
decree  concluded  every  question  now  raised.  The  de* 
lendants,  the  remainder-men,  have  appealed  to  the  Lord 
Chancellor  against  this  decision. 

:  In  Gormick  v.  Tn^jmud  (6),  the  setdor  was  tenant  in 
teil^  with  remainders  to  his  brothers  in  tail,  he  agreed  to 
Mtde  the  estate  previously  to  his  marriage,  but  did  not 
extend  the  limitations  to  his  brothers ;  he  after  marriage 
aetded  the  estate  with  remainders  to  his  brothers  for  lUe 
and  their  issue  in  strict  settlement,  and  afterwards  suffered 
m  recovery.  It  was  held  that  the  limitations  to  the 
bsoAers  were  voluntary  limitations,  although  the  settlor 
only  tenant  in  taiL  « 

If  a  trust  be  created  by  a  voluntary  settlement,  the 
entitled  under  it  may  file  a  bill  to  have  die  tarost 
iMfied  into  execution;  but  an  injunction  will  not  be 
gimted  restraining  the  setdor  firom  defeating  the  setde^ 
It  by  a  sale(c) ;  nor  will  the  pendency  of  the  suit  pe^ 
die  setdor  from  selling  the  proper^,  or  die  purchaser 
firom  filing  a  bill,  in  order  to  enforce  his  rights  under  the 
contract  ((/). 

t^)  6  Dow,  60.  pleaded  Ut  pendetUf  and  the  plea 

(c)  Pulvertoft  v.  Polvertoft,  IS     was  overruled  by  Ae  Viee-Chan- 
Vm.  S4.  cellor,  on  the  lOth  August  ISIS. 

(d)  Metcalfe    v.   Pulvertoft,    1      See  2  Vea.  and  Bea.  200. 
Ves.  and  Bea.  180.    The  widow 

IV.  It 
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IV.  It  remains  to  consider  the  constmction  which  the 
part  of  the  statute  relating  to  conyeyances  with  power  of 
revocation  has  received.  And  first  it  ia  to  be  ohsarved, 
that  the  statute  does  not  extend  to  particular  pow€f%«ia 
power  to  charge  2,000  /.  on  an  estate  of  consideraUaTtlMi 
for  such  a  power  is  not  a  power  within  the  wcxda  of  4tt 
statute  (being  for  a  particular  sum)  to  leTdLe,  detanui^ 
or  alter  the  estate  (e). 

But  it  is  of  course  quite  clear,  that  a  nnttlnmMt  bf 
which  a  power  of  revocation,  or  a  power  tantamount:to  il; 
is  reserved  to  the  grantor,  is  void  against  a. suiMqnit 
purchaser,  (y^ ;  and  no  artifice  of  the  paitieti^MifmBit 
the  settlement  Therefore,  although  the  ;p#wer  mcni^ 
tional»  that  the  settlor  shall  only  revoke  nn  pnjimiHef  s 
trifling  sum  to  a  third  per8on(fX  ^^  with  tfaeittOMt 
of  any  third  person,  who  is  .merely,  appointed  .by  Jito 
grantor  (A),  in  these  and  the  like  cases  the  conditiaDtvB 
be. deemed  colourable,  and  the  settlement.  wittjiie^Mi 
against  a  subsequent  purchaser.  ...i  yUit^i- 

But  if  a  settlement  is  made  with.a  pow«*  tallii  Jijlir 
to  revoke,  so  as  that  the  money  be  paid  to  tnnlmftd  ibr 
invested  in  the  purchase  of  other  estates  (£),.  Off(t|Mlfi|iM 
with  the  consent  of  a  stranger  bonAJidc  /appoinfadi  Jq^^M 
parties^  and  his  consent  is  made  requisite^ 
colour,  but  for  the  benefit  of  all  parties,  ,thew 
will  be  valid,  and  cannot  be  impeached. by 
purchaser  O' ).  This  was  determined  in  the  cms  of  Mkr 
n.  Waterhouse  (Jc\  which,  however,  Mr.  PowelL^M^ 

(e)  Jenkiot  «•  Kqaiii%  lLt¥.  v.  Blactoten,  3^  Kek  JilL  ■  tgf »» 

150.  (0  Doe  V.  Martin  iTlW^lW 

(/)  CrtMS  r.  Faustenditch,  Cro.  39. 

Jac  ISO;  Tarbaek  v.  Marboiy,  2  O*)  ^^e  Leigh  ^.  Wlntti^,  \H 

Vera.  510.    See  Lane,  22.  41 1 ;  and  aee  Lane,  28. 

(g)  GriffiD  V.  Stanhq)e,  Cro.  Jac.  (Jc)  2  Jo.  04 ;  3  Ket>.  751 ;  wi 

454.  see  ace.  Hungerford  o.  Eark^  2 

{h)  See  3  Rep.  82,  b.;  Lavender  Freem.  120;  Lane,  22. 

did 
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did  not  settle  the  point,  became  tM  the  chnmants  under 
the  xmwejfance  were  purchasers  for  a  vahttd^k  wnsidera- 
iumj(i).  But  it  seems  quite  immaterial  whether  Ihe  set- 
deflieat  itself  is  merely  voluntary,  or  upon  valuaMe  eonsi- 
dcmtion  {m).  The  statute' says,  that  all  conveyances  wMchi 
dw  grantor  has  power  to  revoke,  shall  be  void  i^nst 
sobsequent  purchasers ;  and  therefore,  if  parties  giving'  a 
valuable  consideration  for  a  setdement  choose  to  permit 
tbe  grantor  to  reserve  a  power  to  revoke  die  setderaetat^ 
they  tuost  suffer  for  their  folly.  -  The  grantor^  by'vir6ief>f 
die  power,  may  revoke  the  settlement;  and  if  he  sdlthe* 
flstaii  without  revoking  it,  the  statute  makes  it  void.  -  In 
ftct,:  if  we  hold,  that  setdemoits  made  upon  valuable  con-' 
saderaticm  are  not  withm  this  provision,  ^we  must  at  die- 
flame  time  admit,  that  the  legislature  did  not  intend  to* 
aflfisct  voluntary  settlements,  mdess  they  mete  actually 
fta«dulent ;  for  voluntary  setdements  are  void  agcdnit 
pmkmaen  under  ihe  second  section  of  die  act,  whiclvhaA 
sdnady  been  discussed.  This  clause  dierefore  ^xmli;;^ 
wahst'^B  construction  put  upon  it  by  Mr.  Pbwdl,-^inrve 
aearedy  any  operation.  >■   -.   ^ 

'4f-aman  having  a  power  at  a  future  day  to  revoke  a 
fleftement  made  by  him,  sell  the  estate  before  th^  dvf 
snlvfty-die  setdement  will  be  void  against  the  purchaser  at 
thlvtfme  when  the  vendor,  according  to  the  terms  of  the 
|MWNa,  might  have  revoked  die  setdement  (n).  ' 
'^Jtoi  a  settlenent  made  vridi  power  of  revocation;  will 
M^JMdfraifainst  a  subsequent  purchaser,  alditMigh'  die 
gmtor  release  or  extinguish  the  power  previously  to  ihe 
ntiibtdlbetwise  die  vendor  might  secredy  release  or  de- 
fltafoy  the  power,  and  dien  show  to  the  purchaser  the  con-* 

» 

,   (/)  Pow.  OB  Powen,  330.  (•)  Mo»  OlS;   3  Rep.  S2,  b.; 

(m)  See  ace.  Rob.  on  VoL  Con  v.     Bridg.  23. 
037.  "  '  ' 

T  T  veyance 
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veyance  containing  the  power  of  revocationi  aad  so 
induce  him  to  buy  the  land  (p).  In  the  case,  howeTer,  ii 
which  this  was  decided,  the  settlement  appears  to  hare 
been  voluntary,  and  the  purchase  had  not  notice  of  the 
power  being  destroyed.  But  if  a  Mttlement  aiiould  W 
made  for  Valuable  consideration,  with  a  power  df  rew^ 
cation,  and  the  vendor  should  afterwards  rdease  tie 
power  for  a  valuable  consideration,  it  Is  cduceived  linl'v 
purchaser,  subsequently  to  the  destruction  of  the  power, 
could  not  prevail  over  the  setdement,  more  espieciallj  if 
he  had  notice  of  the  power  being  released. 

The  statute,  as  we  have  seen,  operates  conditionally,  tbst 
is,  where  the  first  conve3rance  is  not  revoked  according  to 
the  power.  The  act  has  no  e£fect  until  the  donee  of  die 
power  l^ell  the  estate  without  revoking  the  first  conveyance 
by  virtue  of  his  power.  Suppose,  then,  a  vendw  profeMS 
to  ^cecute  his  power,  but  it  is  informally  exercised,  wffl  ihi 
defect  be  cured  by  the  statute  ?  The  legiaiatore  mtoMM: 
to  protect  purchasers  against  fraudulent  settlementi  vidi 
powers  of  revocation,  for  it  is  essential  to  bnag  adM 
within  the  act,  that  the  estate  should  be  sold,  mi  ifafcit 
conveyance  not  be  revoked  according  to  Ae'povitrie- 
served  to  the  grantor  by  such  secret  conveyadoe.  Tbt 
non-execution  of  the  power  is  (he  frand  which  the  sMitr 
mtended  to  avoid.  The  conveyances  against  whiek  Ha 
act  was  intended  to  operate  were  presmaed  to  he  mcpA 
It  was  not  meant  to  relieve  any  man  who  vnm  aiMffaof 
the  existence  of  the  power,  and  might  haveTequiidlit  U 
be  exercised^  The  statute  was  not  intended  to  epenttwn 
mode  of  convince.  But  without  insisting  tlnrt,  i«hera% 
purchaser  is  aware  of  the  setdement,  he  nmat  i^qobe  lib 
power  to  be  executed,  it  may  be  urged,  that  where  a  p«- 
chaser  does  rert  his  title  on  the  execiition  of  tlie  ix>w8r|l0 

(o)  Bullock  V.  Thome,  Mo.  61 S. 

rejects 
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rejects  the  aid  of  the  legislature,  and  takes  his  title  tmder 
and  not  in  opposition  to  the  setdem^it ;  and  can,  therefore, 
only  stand  in  the  same  situation  as  any  other  purchaser 
who  has  unfortunately  taken  an  estate  under  a  power  de- 
fectively executed.  The  purchaser  can  scarcely  be  held 
to  have  a  good  legal  title,  unless  the  vendor  not  only 
attempted  to  execute  the  power,  but  actually  conveyed 
the  estate  to  him. 


SECTION  II. 
Of  Protection  from  Charitable  Uses. 

In  the  statute  of  charitable  uses  (/?)  is  a  proviso  that  no 
fMPon  who  shall  purchase  or  obtain,  upon  valuable  consi- 
deration of  money  or  land,  any  estate  or  interest  of  or  in 
mj  lands,  &c.  that  shall  be  given  to  any  of  the  charitable 
IMM  mentiolied  in  the  statute,  without  fraud  or  covin, 
(t^mring  no  notice  of  the  same  charitable  uses^^  shall  he 
faiqpeached  by  any  decrees  of  the  commissioners  therein 
mentioned. 

A  ptDTchaser  who  hath  bought  for  an  inadequate  consi- 
demtion  is  not  within  this  proviso ;  and  the  adequacy  of 
Ae  eonsideration  is  measured  according  to  the  rule  of  the 
chril  law ;  but  if  one  purchase  lands  under  half  the  value, 
eell  to  anodier  upon  good  consideration  bonAfidCj  the 
ii  purged  (y). 
It Jf  a  fent-charge  be  granted  out  of  land  to  a  charitaUe 
nd  the  land  is  afterwards  sold  for  valuable  oonsider- 
to  one  who  has  no  notice,  it  has  been  said,  the  rent 
nwrtffiin ,  because  the  purchase  was  of  another  thing  that 

(y)  43  Elie.  c.  4.  (7)  Vide  supra,  p.  241 ;  Duke,  177. 

T  T  a  was 
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was  not  given  to  the  charitable  use  (r) :  but  in  Tpthil  (f). 
the  same  case  is  referred  to  as  an^.authority ,  that  a  purchaser 
coming  in  without  notice  of  a  rent-charge  shall  not  be 
chargeable  therewith,  although  given  to  a  charitable  use.- 
The  correct  distinction  seems  to  be,  that  where  the  rent- 
charge  is  legal,  it  must,  like  every  other  legal  incmnbnmce^ 
bind  the  purchaser,  although  he  purchased  without  no&e;.* 
but  that  where  it  is  a  mere  equitable  chai^,  the  conmus-j 
sioners  shall  not  make  any  decree  for  payment  of  it  against 
the  purchaser,  if  he  purchased  without  notice. 

If  the  first  purchaser  gave  a  valuable  consideration,  and 
yet  had  notice,  all  that  claim  in  privity  lender  his  estate 
and  tide,  whether  they  have  notice  or  not,  will  be  boutid 
by  the  decrees  of  the  commissioners  (t). 

This  rule,  as  we  shall  hereafter  see,  differs  from  die 
general  rule  of  equity  in  this  respect — ^a  subseqoMt  pm^ 
chaser  without  notice  not  being  affected  by  notice  in  the 
person  of  whom  he  purchased. 

With  this  exception,  however,  the  same  rules  seem  to 
prevail  in  the  construction  of  the  act,  with  respect  to 
notice,  as  are  generally  adopted  by  equity  (n).     . 


SECTION  III. 

Of  Protection  from  Acts  of  Bankruptcy. 

• 

I.  By  the  statute  13  Eliz.  c.  7,  a  purchaser  would  be 

defeated,  although  there  should  be  forty*  years  after  to: 

act  of  bankruptcy,  and  before  a  conmiission ;  and  al&oa|;h 

the  purchaser  had  no  notice ;  for  the  words  of : the  stttlgk. 

(r)  East  Greeaatead's  case,  Duke,  (0  East  Greenstead't  eaie,Diki^ 

64;  and  see  Peacock  v.  Thewer,  54;  andsee  t6til.  173. 

Duke,  82.  («)  Ibid. 

(0  Toth.  226. 

are 
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are  general  after  bankruptcy ^  and  the  proviso  in  the  end  of 
the  statute  makes  it  still  plainer,  viz.  TTiat  assurances 
made  by  a  bankrupt  before  banlcruptcyy  arid  bond  fide,  shaU 
iwt  be  defeated. — ^This  was  hard  doctrine  against  fair  pur- 
chasers without  notice ;  but  so  the  law  was  («r). 

With  a  view  to  prevent  this  injustice,  and  at  the  same 
thne  to  preserve  to  creditors  their  just  rights,  and  perhaps 
hi  analogy  to  the  statute  of  fines,  it  was  by  the  21  Jac.  L 
A'lg^  8. 14,  enacted,  that  no  purchase  for  good  and  valu- 
able consideration  should  be  impeached  by  virtue  of  that 
act,  or  any  other  act  theretofore  made  against  bankrupts, 
imless  the  commission  to  prove  him  a  bankrupt  should  be 
toed  forth  against  such  bankrupt  within  five  years  after 
he  should  become  a  bankrupt 

*  But  even  since  this  provision  it  is  always  dangerous  to 
^rchase  an  estate  from  a  trader ;  for  an  act  of  bankruptcy 
lomy  have  been  committed  within  five  years  before,  which 
Will  reach  the  estate  (y). 

•  '  It  has  been  decided,  that  if  a  purchaser  have  liotice  of 
like  act  of  bankruptcy,  he  is  not  a  purchaser  within  the 
ibeaning  of  the  statute,  and  consequently  is  not  entitled  to 
die  benefit  of  it  (z) :  but  if  the  act  of  bankruptcy  arise  by 
die  execution  of  a  fraudulent  deed,  notice  of  the  deed, 
without  notice  of  the  fraud,  will  not  be  deemed  notice  of 
Ibe  bankruptcy  (a).  This  is  a  point  which  frequently 
occurs  in  practice ;  a  deed  appears  updn  an  abstract,  by 
which  the  owner,  being  subject  to  the  bankrupt  laws,  con- 
TriBpl  all  his  estate  for  the  benefit  of  his  creditors,  and  to 
nvliidi  all  the  creditors  are  stated  to  be  partis.  Now,  stqh 
jjfinng  the  title  to  be  so  circumstanced^  that  the  purchaser 
emld  not  be  affected  by  anact  of  bankruptcy  unlisshe  had 

(*)  See  For.  60,  67.  Abr.  119 ;  7  Vin.  Abr.  119. 

iy)  See  4  Ves.  jun.  398.  (a)  S.  C. 

(s)  Read  v.  Ward,   2  £q.  Ca. 
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notice  ofity  the  question  at  once  arises,  whether  notice  of 
the  deed  is  notice  of  any  creditor  not  having  executed  it, 
in  which  case  the  deed  would  be  fraudulent,  and  an  act 
of  bankruptcy. — This  is  a  very  important  question,  as  it  is 
impossible  to  give  evidence  of  aU  the  creditors  having 
executed.  But  it  seems  to  follow  from  the  decision  in  Read 
V.  Ward,  that  the  purchaser  would  not  be  held  to  hate 
had  notice,  that  all  the  creditors  were  not  partiea  to  the 
deed  ;  and  this  opinion  appears  to  be  adopted  in  praolioe. 
To  avoid  a  purchase,  the  act  of  banknqitey  nmst  ha 
conunitted  within  five  years  before  the  couiniMsi«i(<^ 
The  five  yeans  are,  however,  computed  firom  the  iait  id 
of  bankruptcy  preceding  the  sale ;  for  thie  woidi  ^  t|M 
statute  are  not  after  he  shall  first  be  a  bankrupt,  but  coif 
after  becoming  bankrupt  generally  (c) :    and,  theidbn^ 
if  after  several  acts  of  bankruptcy  an  estate  is  sold  by  die 
bankrupt,  and  a  commission  issues  within  five  years  fimn 
the  last  act,  the  sale  will  be  avoided  {d  )•     But  no  act  ef 
bankruptcy  after  the  sale  will  affect  die  purchaser ;  end 
consequently  his  title  will  not  be  impeached  by  any  ctm- 
mission  issued  after  five  years  £rom  the  act  of  faenlcniplcf 
immediately  preceding  the  sale  (e). 


ur^ >  ti ■ 


11.  Thus  the  law  stood  until  the  last  act  for 
the  laws  relating  to  bankrupts  (/),  by  which,  after  recili^^ 
that  great  inconveniences  and  injustice  hadbeenoocasioiMd 
by  reason  of  the  fair  and  honest  dealings,  and 


(Ji)  Radford    i .  Bloodworth,    1  (e)  Spencer  r.  Veoacre,  1  Kdk 

Lev.  13.  722 ;  and  see  Cullen's  B.  L.  241. 

(i*)  Spencer  r.  Venacre,  1  Keb.  (/)  Romilly^  Act,  44^6co.DL 

722 ;  1  Lev.  14.  c.  135,  extended  to  executJoosii' 

((/)  Jelliff  V.  Honi,   1  Keb.  12,  attacbmento  by  40  <j«Oi.  III.  c  111, 

cited ;   Radfurd  r.  Bloodwortb,  1  s.  2. 


Lev.  13;  1  Keb.  11. 
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x>f  and  with  fa*ader8  being  defeated  by  secret  acts  of  bank- 
omptcy,  in  cases  not  already  provided  for,  or  not  sufficiently 
provided  for  by  law,  it  was  enacted,  that  in  all  cases  of 
eommissions  thereafter  to  be  issued,  all  conveyances  by, 
all  payments  by  and  to,  and  all  contracts  and  other  deal-^ 
ings  and  transactions  by  and  with,  any  bankrupt  benAJidc 
Hoade  or  entered  into  more  than  two  calendiff  months  before 
Ae  date  of  such  commission,  should,  notwithstanding  any 
priiMr  act  of  bankruptcy  conmiittedby  such  bankrupt,  be 
good  and  effectual  to  all  intents  and  purposes  whatsoever, 
ID  like  manner  as  if  no  such  prior  act  of  bankruptcy  had 
hmttk  committed,  provided  the  person  or  persons  so  deal- 
ing with  suoh  baidurupt  had  not  at  the  time  of  such  con- 
vejrance,  payment,  contract,  dealing  or  transaction,  any 
Botice  of  any  prior  act  of  bankruptcy  by  such  bankrupt 
conqnitted,  or  that  he  vras  insolvent,  or  had  stopped  pay- 
aieiit  And  it  is  provided,  that  the  issuing  of  a  copunis- 
•iqa  of  bankruptcy  against  sudi  bankrupt,  although  such 
commissicm  shall  afterwards  be  superseded,  or  the  striking 
«f  a  docket  for  the  purpose  of  issuing  a  commission  against 
pidk  bankrupt,  whether  any  commission  shall  have  actually 
lianed  thereupon  or  not,  shall  be  deemed  notice  of  a  prior 
act  of  bankruptcy  for  the  purposes  of  the  act ;  if  it  shall 
appear  that  an  act  of  bankruptcy  had  been  actually  com- 
mitted at  the  time  of  the  issuing  such  commission,  or 
ariking  such  docket. 

:'.  The  better  opinion  iqppears  to  be,  that  neither  an  act  of 
Imnkruptcy,  nor  a  commission  of  bankruptcy,  is  of  itself 
aotice  to  a  purchaser ;  and  that  notwithstanding  the  sta- 
iBte  of  James,  a  purchaser  who  has  got  in  a  prior  legal 
wtate  without  notice  of  a  commission  or  act  of  bankruptcy, 
inay  protect  himself  against  it  {g ).  But,  under  the  late 
iMute,  a  purchaser  cannot  avail  himself  of  a  prior  legal 

{g)  See  this  coo»idered,  infra,  Ch.  17* 

T  T  4  estate 


61»8  OF  PROTECTION  FBOM. 

estate  if  a  commUsion  was  actually  issued  or  a  dodtet 
strode  previously  to  his  purchase,  although  he  h^d  not 
actwl  notif^e  of  the  issuiug  of  the  commission  or  stnking 
of  the  docket,  because  the  statute  expressly  makes  those 
acts  ponstructive  notice* 

It  should  seem,  however,  that  the  provisi<Mi  m  the  sta- 
tute pf  James,  in  favour  of  purchasers,  is  not  repealed  bj 
the  late  act  If  it  be  not,  then  a  purchaser  will,  not  bt 
j|pifun4  by  the  constructive  notice  established  by  ihe  kte 
J^  ivl^f^'^o  does  not  daim  the  benefit  of  it.  Tkim  i^^ 
fifkff^  ^Fqpeatk  that  a  Qommission  h^  b^en  isamed  .or  ja 
4<)cl^i^truok  prior  to  tl^e  purchase,  the  .parfihastfiOWiW 
no^;^aifCB  the  benefit  of  (th^  latis  a^t,  ajthott^  he  had  ikA 
aql^  notice  <^the.coHtfnissi<mor  dod^et;  butif  mondnii 
five  yeafs  had  elapsed  since  the  purchase  and  a  new  cc» 
mission  were  then  to  issue,  it  should  se^n.  that  he  may  ift- 
sist  up<m  the  benefit  of  the  act  of  James.  So  where  aJRl^ 
chaser  hmii^jidey  and  without  notice,  has  a  prmr  lq[tl 
estate,  he  may,  notwithstanding  ei&er  of  the*  ads,  make 
use  (^  itas  a  protection  against  the  assignees.  The  graondi 
of  this  opinion  upon  the  late  act  are,  that  it  was  pused  iii 
&vou)r.  ^  jf^urchasers,  that .  it  does  not  say  t^gkmiAKkfy 
timt.a  conynission  issued  two  months  afker  a  eoBfefttlce 
thdM  bind  where  a  conunission  has  been  isnred  or  a 
docket  struck  pripr  to  the  purchase,  but  meidy  ttaoli 
negatively y  that  a  commission  issued  after  that . time  JMt 
n^  bind,  unless  a  commission  was  issued  oir  a  dodut'Slriid^ 
beibre  the  purchase.  .'  i  . 

'The  express  enactment,  that  the  striking  a  dodoetw 
issuing  a  commission  shall  operate  as  a  constructive  notictf 
fo^urchasers,  seems  to  exclude  all  other  kinds  of  construe^ 
^m^  notice,  so  far  as  any  aid  is  sought  firom  this  statute : 
the  .legislature  having  expressly  declared,  dmt  diese  ttra 
particular  acts  shall  be  deemed  constructive  notice,  it  must 

be 


^be  inferred  that  they  intended  no  otiier  act  should  have 
ihat  effect  Therefore  there  is  ground  to  contend,  that  if 
-a  ooinmission  has  not  been  issued  or  a  docket  struck^  a 
purchaser  may  avail  himself  of  the  statute,  although,  for 
ODStance,  his  solicitor  had  express  notice  that  the  vendor 
Juul'  committed  an  act  of  bankruptcy.  Against  this  qon- 
jrtruction  it  might,  perhaps,  be  argued,  that  as  neither  the 
Jstriking  of  a  docket,  nor  Ihe  issuing  of  a  commission,  .was 
firior  to  the  statute  of  itself  notice  to  a  purchaser,  the 
inflentiob  miiist  have  been  to  make  those  actn  oonrtructive 
;ii0ticl)i  in  addition  to  the  acts  which  equity  already  deemed 
4aiitamoliat  to  actual  notice.  Oasies  of 'aetiial  notice  will 
'entirely  lieprive  the  purchaser  of  the  benefit  of  the  act 

The  provision  which  makes  the  striking  of  a  docket 
notice,  in  all  events,  was  not  aj^roved  of  (A).  It  was  not 
originally  in  the  act,  and  has  since  beieii  repealed  (f). 

It  is,  as  we  have  seen,  also  provided,  that  to  daim  the 
benefit  of  the  act,  the  purchaser  must  not  have  notice  that 
the. bankrupt  WHS  insolvent,'  or  had  stopped  payment  If 
xt  should  be  thought  that  insolvency  and  stopping  pay- 
.■lent  do  not  mean  the  same  diing,  considerable  difficulty 
.VUQSt  frequency  arise  on  this  provision.  Insolvency  of  it- 
-idf  appears  to  include  not  merely  a  steppage  of  payment, 
Imt  an  inability  to  pay ;  unless,  however,  the  evidence  of 
JMPdvency  be  confined  to  an  actual  stojqimge,  it  would  not 
^]Measy  to  say  what  shall  be  deemed  notice  of  it 
'j-  $iaBtce  the  above  observations  were  written,  it  has  been 
decided,  that  the  insolvency,  mentioned  in  the  statute^ 
means  a  general  inabUity  in  tiie  bankrupt  to  answer  his 
engagements  {K). 

In  a  late  case  (/)  Mr.  Justice  Le  Blanc  said,  that  he  took 
Insolvency,  as  it  respects  a  trader,  to  mean  that  he  is  not 

(k)  Rex  r.  Bullock,  1  Taunt.  71 ;         {k)  Anon.  1  Camp.  Ca«  491>  n. 
14  Ves.  jun.  452.  (/)  Bayly  r.  Schofield,  I  Msu. 

(t)  49  Geo.  III.  c.  121.  and  Selw.  33S. 

:  ^  in 
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in  a  situation  to  make  his  payments  as  usual^  and  that  it 
does  not  follow  that  he  is  not  insolvent  because  he  mqf 
ultimately  have  a  surplus  upon  the  winding  up  of  his  if* 
fiuTB;  and  Mr.  Justice  fiayley  agreed^  that  insohoMf 
means  that  a  trader  is  not  able  to  keep  bis  g^nertl  d^i 
of  pajrment,  and  that  he  is  not  to  be  considered  as  sdn4 
because  possibly  his  afiairs  may  come  round. 

The  provision,  that  the  issuing  of  a  comnussion  sU 
be  notice,  although  such  commission  shall  afterwards  h 
fuperaeded,  extends  even  to  a  commission  which  baa  bea 
superseded,  without  being  opened,  althougb  it 
contended,  that  the  legislature  must  have  meant  a 
mission  opened^  and  acted  upon,  though  afterwards  sop^ 
seded  (m). 


SECTION  IV. 
Of  Ptr^ecthn  from  Judgments  and  Recognizances. 

I.  By  a  fiction  in  law,  all  judgments  were  supposed  Ip 
be  judgments  of  the  first  day  of  the  term  in  which  tii^ 
were  obtained  ;  and  therefore  a  purchaser  migbt  have  lijl 
estate  incumbered  by  a  judgment  acknowledged  sabiC- 
quently  to  his  purchase  (ji). 

To  obviate  this  injustice  it  was  enacted  (o),  that  aof 
judge,  or  officer  of  any  of  his  Majesty's  Courts  of  WqiI- 
minster,  that  should  sign  any  judgments,  should;  At  Ae 
signing  of  the  same,  set  down  the  day  of  the  mffpl^  VfA 
year  of  his  so  doing,  upoiji  the  paper  boojk,  dpcket  or 
record,  which  he  should  sign ;  which  day  of  the  owdA 

(m)  Watkins  v.  Maund,  3  Camp,     judgments. 
Ca.  SOS.  (o)  29  Car.  II.  c  3,  s.  14»  1^- 

(»)  Vide  sypra^  p.  ^7^   at  to 

and 
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and  year  should  also  be  entered  on  the  margin  of  the  roll 
of  the  record  where  the  said  judgment  should  be  entered, 
and  such  judgments,  as  against  purchasers  bandjidt  for 
^valuable  considerations  of  lands,  tenements  or  hereditar 
nents,  to  be  charged  thereby,  should  in  consideratioa  of 
law  be  judgments  only  firom  such  time  as  they  dunild  be 
so  signed,  and  should  not  relate  to  the:  first  day  oC  ^ 
torn  whereof  they  were  entered,  or  the  day  (rf*  the  return 
ef  the  original,  or  filingthe  bail.  And  this  protisioh  has 
been  since  extended  to  the  Courts  of  Grett  Session  in 
Wales,  and  to  the  Courts  of  Session  in  the  counties  paU- 
tme  of  Chester,  Lancaster  and  Durham  {p). 

But  though  'diis  settled  all  diffiorenees  respi^cting  the 
fiction  of  law,  whereby  judgments  were  supposed  to  be  all 
of  the  first  day  of  the  term,  by  compelling  the  party  to  set 
down  the  particular  period  when  the  judgment  was  signed, 
and  declaring  that,  as  against  purchasers  btmdjide  for  a 
valuable  consideration,  the  lands,  tenements  and  heredi- 
taments to  be  charged  thereby,  should  be  charged  only 
fimn  such  time  as  the  judgment  was  signed :  yet,  inas- 
much as  it  did  not  compel  the  plaintiff*  to  cany  in  the 
judgment  roll,  purchasers  and  others  were  rendered 
ilmoat  incapable  of  discovering  wh«t  judgmento  weie 
MOOTered  {q). 

■  And,  therefore,  by  another  statate  (r)  it  was  enacted, 
ibat  the  clerk  of  the  essoigns  of  die  Court  of  C.  B.  the 
elerk  of  the  doggets  of  the  Court  B.  R.  and  &e  master  of 
Ike  office  of  pleas  hi  the  Court  of  Exchequer,  should  make 
and  put  into  an  alphabetical  dc^get,  by  the  deUendants 
Barnes,  of  all  the  judgments  entered  in  their  respective 
Courts  of  Michaelmas  and  Hilary  terms,  before  llie  last 

.  (jp)  S  Geo.  I.  c  25,  a.  d.  <r)  4  and  5  W«  sod  M.  o.  fO, 

(f)  RolniisoD  V,  Usmagton,  1     made  pexpetutf  by7aDdSW.ilL 
Pom.  Mort  518, 4th  edit.  S.  C.  MS.     e.  36,  a.  3. 

day 
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day  of  the  ensuing  terms ;  and  of  the  judgments  of  Easter 
and  Trinity  terms,  before  the  last  day  of  Michaehnas 
term ;  and  that  no  judgments  should  a£fect  lands  or  tene- 
ments as  to  bond  fide  purchasers  for  valuable  consideration, 
unless  docketed  and  entered  according  to  the  act;  and  it 
is  directed  that  every  dogget  shall  be  put  into  and  kept  in 
books  in  parchment,  to  be  searched  by  all  persons,  at  rea- 
sonable times,  paying  four-pence  for  searching  every  teniL 
.  ^^  Dockets  or  indexes  to  judgments  were  in  use  kng 
before  this  statute.  They  were  invented  by  the  Courts  far 
their  own  ease,  and  the  security  of  purchasers,  to  avoid 
the  trouble  and  inconvenience  of  turning  over  the  ndls  at 
large.  The  statute  of  William  and  Mary  did  not  super- 
sede the  former  practice  of  docketing  the  judgment  in 
parchment  or  paper,  which  is  still  necessary  to  be  done  bjr 
^  attomies,  on  entering  and  bringing  in  the  rolls ;  birt 
was.  intended  to  operate  in  addition  to  that  practicei  hf 
requiring  the  dockets  to  be  entered  in  alphabetical  order 
by  the  officers  of  the  Court  (^)." 

Now,,  upon  the  provisions  of  this  act  it  is  to  be  obsenred, 
thjEit  judgments  cannot  be  docketed  after  the  tiine  ioien- 
tioned  in  the  act ;  and  the  practice  of  the  clerks  in.  docket- 
ing them  after  that  time,  is  only  an.  abuse  for  the  sake  of 
their  fees,  and  ineffectual  to  the  party  (/).  And  JVS.^ 
object  of  the  act  is  to  enable  purchasers  to  discover,  jq^g- 
ments  by  the  names  of  the  persons  against  wlipm  t|iey  a^ 
entered,  if  the  name  of  a  defend^t  be  falsely  enteq^.P 
Compton  for  Crompton,  the  judgment  will  be  void  ff^ff/^ 
purchasers,  and  the  Court  will  not  amend  the  recoidXtf)^ 

If  it  is  wished  to  enter  a  judgment  as  of  a  term,  it  most 
be  actually  entered  before  the  essoign  day  of  the  Aieoead- 

(4)  Tidd's  Pract  85S.  860.  Sd     Fonhall  v.  Coles,  Appendix,!^  19. 
cdit.;^Gilb.C.P.  140.  (v)  Sale  v.  Crocopton,  1  Viii. 

(0  Ptr  Master  of  the  RolU»  iu     61 ;  2  Str.  1200. 
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ing  term ;  and  Lord  C.  J.  Holt  has  said,  tHat  if  judgment 
be  signed  in  a  term,  and  in  the  subsequent  vacatitfli  the 
defendant  sells  lands,  and  before  the  essoigns  of  the  liext 
term  the  plaintiff  enter  his  judgment,  it  shall  affect  the 
lands  in  the  hands  of  the  purchaser  (w).  And  although 
this  has  been  doubted  (s),  yet  it  seems  to  be  correct,  as' 
the  judgment  is  not  affected  by  the  act  of  Chaif  es  IF.  or 
that  of  William  and  Mary.  The  judgment  binds  Only 
according  to  the  letter  of  the  statute  of  Charles ;  and  it  is 
not  required  to  be  docketed  by  the  act  of  William  and 
Mary,  till  before  the  last  day  of  the  subsequent  term.  And 
there  is  no  inconvenience  in  this  rule,  for  I  find,  upon 
inquiry,  that  the  practice  is  to  index  judgments  as  soon 
as  they  are  signed,  in  order  to  enable  purchasers  to  search 
for  them  with  facility.  But  this  practice  is  wholly  inde- 
pendent of  the  directions  of  the  act  by  which  judgments 
are  required  to  be  docketed. 

Although  a  judgment  is  not  duly  docketed,  and  there- 
fore void  against  a  purchaser,  yet  if  the  purchaser  has 
notice  of  it,  and  did  not  pay  the  value  of  the  estate,  it  will 
be  presumed  that  he  agreed  to  pay  off  the  judgment,  and 
ec^mty  will  compel  him  to  pay  it  (y). 

The  genera!  rule  of  equity  would  warrant  an  assertion, 
that  the  case  would  be  the  same  although  no  agreement 
were  made.  In  the  case  of  Forshall  v.  Coles  Qs)^  how- 
^^,  it  appears  that  the  Master  of  the  Rolls  held  de- 
cidedly, that  notice  of  a  judgment  not  docketed  was  not 
materia!.  But  this  decision  cannot  be  relied  on:  the 
eflect  of  it  would  be  to  overrule  all  the  decisions  on  the 

» 

(bO  Hodges  V.  Teniphr,  0  Mod.  Abr.  5S,  pi.  5;  2  Eq.  Ca.  Abr.  6S4, 

101.  pi.  7. 

(jr).Tidd't  Pract.  85?  ;  Bac.  Abr.  (c)  7  Via.  Abr.  54,  pi.  0 ;  2  Eq. 

bj;  Q  will.  tit.  Execution  (I)  n.  Ca.  Abr.  592,  pi.  8 ;  S.  C.  MS.  a 

(y)  Tbomas  r.  Pledwell,  7  Vb.  better  note,  Appendix,  Mo.  19. 

statutes 
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Statutes  for  registry  (a).  They  were  pajsMd  fi>r  precisely 
the  same  purpose  as  the  act  of  Wiliiamand  Mary,  tix.  to 
enable  purchasers  readily  to  discover  incumbrances ;  and 
therefore,  if  a  purchaser  has  notice  of  any  judgment, 
the  statute  does  not  in  equity  extend  to  him,  as  he  is 
already  in  possession  of  what  the  legislature  intended  to 
fiimish  him  with.  This  point,  upon  which  a  considerafaie' 
difierence  of  opinion  recently  prerailed  in  the  profeosiaa, 
has  lately  been  decided  by  Lord  Eldon  in  favour  of  Ae 
judgment  creditor.  The  case  of  ForshaU  «.  CSoles  ir 
therefore  overruled  (b). 


The  statute  of  2 1  Jac.  I.  (c),  for  the  better  division  of 
the  estates  of  bankrupts,  enacts,  that  all  creditors  by  judg- 
ment, whereof  execution  is  not  served  and  executed  bofim 
the  bankruptcy,  shall  only  come  in  rateably  with  theodiflr 
creditors.  In  general,  therefore,  judgments  agaioBt  a 
bankrupt  are  not  material  where  the  estate  is  sold  by  his 
assignees.  In  a  late  case  {d)j  a  man  sold  a  fireehold,efi«lb 
and  the  conveyance  was  executed  by  all  the  mateoil 
parties ;  but  no  part  of  the  money  was  paid,  and  iheocm- 
veyance  remained  in  the  seller's  hands.  In  this  stagoh» 
became'a  bankrupt,  and  a  commission  issued  against  hipift 
and  it  appeared  that  judgments  were  entered  up  agmik 
him  pre,Wous  to  the  bankruptcy.  The  purchaser  reqimdi 
satis&ction  to  be  entered  up  on  the  judgments.  .Hui 
was  resisted  on  the  ground  that,  by  the  statute  of  James  L 
the  judgment  debts  were  reduced  to  a  level  with  die 
sunple  contract  debts,  for  the  object  of  that  statute  wiis, 
to  put  all  the  creditors  on  an  equality  (f)«     Now,  it  WM 

Os)  Vide  ittfra^  sect.  5.  (d)  Sloper  v.  Fiah,  Rolls,  Mh 

(fi)  Dttvn  V.  Bad  af  dtrathmore,  July  tS13 ;  t  V«t.  mod  Bee.  14B. 

16  Vcii.  jtiB.  419.  (e)  See  Newhnd  v ,  1 1 

(c)  Gfa.lO,  t.f.  Wii».0«. 

cleif 
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deJBur  that  tke  seller  had  an  equitaM6  Iten  on  the  land  for 
its  whole  ralue,  and  that  the  money  would  go  to  the  at- 
mgnees;  and,  consequently!  if  the  judgment  creditors 
could  execute  their  judgments  against  the  purchaser,  they- 
would  obtain  a  preference  oVer  the  other  crediton;  for,* 
d  course,  the  purchaser  was  not  to  pay  his  money,  and 
also  be  liable  to  the  judgments.  The  case  of  Orlebar 
fh  Fletcher  (f)y  appeared  to  be  a  stronger  case  against  the 
judgment  creditors  than  the  t>resent,  for  ther^  die  pur* 
ditoer  had  paid  Che  greater  part  of  the  {Purchase  mdtfsy 
before  the  bankruptcy ;  and  although^  in  &e  present  ctee, 
the  conveyance  was  executed,  yet  it  was  not  delivered, 
and  therefore  might  be  considered  as  an  escrow  (g) ;  and 
even  if  it  operated  to  vest  the  legal  estate  in  the  purchaser, 
yet  the  case  was  within  the  spirit  and  meaniiig  of  \he  act 
tif  fames ;  T)ecause  the  estate  in  effect  fortfied  part  6f  thfe 
ptxfp&fty  to  be  distributed.  Upon  these  grOimdB,  the 
tbfeigneeil  -filed  a  bill  agaiiist  the  purchaset',  for  a  sjpecific 
j^MMbrthaiice ;  but  the  Master  of  the  Rolls  thought  th«f 
tide  too  doubtfel  to  enable  him  to  force  it  on  die  pur- 
dnscfr. 

In  a  later  case,  however  (A),  wliere  a  maft  Itgreed  to 
itSSL  hiB  estate,  and  became  a  bankrupt  before  4!ie  cod^y-*' 
iitfbe  wak'isxeJicuted,  the  same  liMmedjuldg^  field  ^t^ 
wtM^shiiB  of  ihe  seller  ccmld  maKfe  iHiflle  WMI^t  (Ite  tk)i^ 
afi^Mieis  of  judgment  creditors  Whose  JuiigiaiMttf  ihSrti 
dtiiy  tibclieted  before  the  bankruptcy . 


Tbe  21  Jac.  I.  c^  2^  which  enables  peiaons  te  hniw 
new  execution  against  the  property^  of  debtors  dying  in 

^/)  i  P.  Wim.  737*  dsed  wss  in,  thetpamMios  of  the 

'<g)  Dsrby  Csnsl  Ompsajr  v.  fnuchaMi^s  asUoilMr.. 

WilmC,  9  Bait,  300.    SseO'Dfsll  (I)  SUmpe  v.  lUaW^  9  Mtm, 

9m  Wshs,.3  GsBi^.  'S949  #lMf0  "ilie  AMIk                       w  .     , 

executioDi 
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execution,  provides,  that  the  act  shall  not  extend  to  gi^e* 
liberty  to  any  person  or  persons,  their  execaton  or  adnd^ 
nistrators,  at  whose  suit  or  suits  any  such  party  diatt  bem 
execution,  and  die  in  execution,  to  have  or  Iri^e  ttqr  ntW' 
execution  against  any  the  lands,  tenemtnta  ^or  baniil^' 
ments  of  such  parly  dying  in  execution,  which  abill  ttnif^ 
time  after  the  said  judgment  or  judgmenti  be  hf- 
bondjide  for  the  payment  of  any  of  his  creditdvi, 
money  which  shall  be  paid  for  the  faukb  so  add  lafflilr. 
paid  or  secured  to  be  paid  to  any  of  his  GMdilOft,vwilir 
their  privity  and  consent,  in  discharge  of  his  or  their ^lar 
debts,  or  of  some  part  thereof  ?    ^  .r  d'  •' 


T   i' 


IL  Formerly,  if  goods  had  been  fl^^ld  ^WPg^lf^Jfft^'ti ' 
tion,  ajSeri/ociM  tested  =  the,  preceding  term*  ,wo,u]4i|p^. 
overreached  the  sale,  although  issmed  sub^equen^  ^Btj/^ll)^' 

To  remedy  this  inconvenienpe,  it  was  e]U)cted,r^{|NiU 
no  writ  oi Jieri  facias^  or  other  writ  of  executionpy;|)iq||^^ 
bind  the  property  of  goods  against-  wh9|Di  ,si|g^^pitjp 
execution  was  sued  forth,  but  boas  the  time  ihafi/fi^^j^fgl^^ 
should  lie  delivered  to  the  sheriff,  un4^r-a|i$rU]r^ grmpn^] 
to.be  fi^eqated;  apd  for  the  better  ]ni?a?i%ffliji»nji^ 
said  tMpf,  the jibfrilf;  vader-aberiff  aq^  P^'WWb^llft 
deputy,  and  agentp^  should  vpoii  ^xeQ^u>tjff^j^ 
writ,  withoiit  fise  fpr  doiiig  the  same»,  ipdgpi^  999%Alk 
back  thereof  the  day  of  the  month  or  year  whereoo  m  Qt 
their  received  the  same  (I).  < .  ^^  ;^>.  n%  [\) 


(0  Houghton  r.Rushley,  Skin.     21S.  -  JpA  .} 

SS7;  and  tee  Comb.  145;  2  Ventr.         (it)  «9Gar.  11.  c3,  «.!«. 

^ ' ■ = r^rrrrrTTTfd 


(I)  This  •Mote  ouly  operates  in  fkvoor  of  pwchaum  -.  It  fWl  9*< 
fMHod  for  the  taiefit  of .  tbe  debtor.    Uniirtlnii  i  ir|i<ih||j.i^iPll 
Nordea  o.  Needham,  RMch.  3  W.  and  IL  ^B.  R.  lISw.  .l»lWi  hKStf' 
it  was  held,  that  deeds  and  wrilftigs  couU  Dot-be  takse  ieekotatBB.  - '-' 

.  v'  It 
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It  has  been  said  (0*  that  the  whole  intention  of  tins 
provision  was  to  secure  purchasers,  under  a  second  ete** 
culioii,  against  any  former  writ  whith  might  haVte  bft^ 
delrreied  to  the  sheriff.  But  a  purchaser  under  a  se^otid 
enctttian  was  always  proteeled  against  aiqr  f^or  writ  of 
wlneh  hehad  no  notice,  by  die  nde  c^  law,  independently 
of  4ie  rtatute  of  frauds  (m) ;  and  the  reason  already  given 
sfq^aanr  to  be  the  correct  one. 

It  has  been  doubted  whether  the  word  ^^  goods,?  in 
die  <  act  referred  to^  extends  to  leasehold  estates ;  and  it 
qipears  by  two  opinions  published  in  Mr.  Rigge's  Obser^' 
VBtions  on  Registry,  that  Mr.  Serjeant  HiU  thought  it  did' 
BOt  include  leaseholds,  but  that  they  might  be  extended 
on  a  writ  of  elegit ;  and  consequently  were  bound  from 
dw  time  the  judgment  was  duly  entered  and  docketed ; 
WtA  that,  on  the  other  hand,  Mr.  Butler  thought  the  word 
^  ipfodn  *'  did  comprise  leasdiolds,  which  therefore  wete* 
mat  bound  until  delivery  to  the  sheriff  of  the  :wHt'of 
oBtfnncMi. 

it  must  be  admitted,  that  a  leasehold  for  years 'm4yl>e 
Oliiinded  on  an  eA^,  if  it  is  in  the  possession  of  the  de-' 
iriAdtt  aft  the  time  execution  is  awarded  (19).  It  ^ihus, 
Mijister,  setded  long  before  the  statute  of  CharferA/ 
ts'sale of  chattek  was  good  after  judgmait^  aHhou^ 
iftsr  ezecntion^  awarded  (0) ;  so  that  it  is 'e^dytvt;' 
lo  a  term  of  years  the  command  to  the  dieriffin'tdi' 


(jl[)  Pit  Aahhofsl,  J.  M  COM  Hut-     see  SlnitSOS;  GBU  Eab  8S.  5S. 
t.  JohoMiH  1  Term  Rep.     The  anthor  fell  into  an  error  in  this 

respect  in  the  ftnt  edition. 
|m)  Set  Smalleomb  v.  Budung-         (o)  Sir  Gerard  Fleetwiood's  case, 


1  Lord  Raym.  251 ;  Carth.     S  Co.  171 ;   and  aee  1  Fltt.  Abr. 

I  ilyMV.PraiPe,4Eatt,52d.     tit  Execution,  pLlOS;  2Ro.Ahr. 

^airGenffdFleetwood'acaw,     157;   Wilson  o.  Wormol,  Godb. 

•  OiLiris  and  aee  and  oooiider     101/pl.SSS;  ^liriey  v. Watts,  3 

4IAa••^0;   SSAss.  p.  4;  and     Atk.  800; 

u  u  ekgit 
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ek^it  does  not  overreach  the  &ale  in  the  same  manner  as 
it  does  in  the  case  of  a  freehold  estate.  This  distinctioii 
appears  to  have  been  expressly  taken  in  Heetwood'iS 
case. 

With  respect  to  judgments,  the  statute  of  firands  halh 
two  branches :  the  one  relating  to  judgments  against  real 
estate ;    the   other  relating  to  executions  on  judgmesti 
against  goods  or  personal  estate.  The  act  being  a  remedial 
one,  the  mode  of  discovering  whether  leaseholds  are 
bound  by  the  last  provision,  seems  to  be,  first,  an  inqniijr 
whether  purchasers  of  leaseholds  were  within  the  misduef 
the  legislature  intended  to  guard  against;   and  if  thejr 
were,  then  an  inquiry  whether  the  word  '^  goods"  u 
sufficiently  comprehensive  to  effectuate  the  intentioa  of 
the  act. 

First  then,  the  act  was  passed  for  the  quiet  and  in  &ro« 
of  purchasers ;  and  admitting  that  leaseholds  were  only 
bound  from  the  award  of  execution,  it  is  evident  that  tb 
first  provision  in  the  act  does  not  apply  to  leasehoUi; 
which  are,  therefi>re,  clearly  within  the  mischief  inteiMfed 
to  be  guarded  against  by  the  seeond  provkioo,  as  asak' 
of  them  is  liable  to  be  overturned  by  a  wiitawaidcdia: 
vacation,  and  tested  in  the  preceding  term ;  and  if  we  do 
not  hold  leaseholds  to  be  within  the  openAcm  of  Ail 
branch  of  the  act,  the  consequence  is,  that  puchaaen^f 
them  are  still  obnoxious  to  the  danger  whidi  dia  stalala 
intended  to  guard  them  against. 

Assuming  that  leaseholds  are  withui  the  meaning,  it  fe- 
mains  to  inquire,  whether  they  are  within  the  words  of  fte 
act  Tnis  depends  upon  the  construction  which  the  wqid 
"  goods,"  as  used  in  the  act,  ought  to  receive* 

Biensy  bona.  Sir  Edward  Coke  says  (j^),  iachides  ill 
chattels,  as  well  real  as  personal.     Chattels,  he  adds,  *^t 

(p)  Co.  Lttt  118,  b.   . 

FrenA 
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French  word,  and  signifies  goods,  which  by  a  word  of  art 
we  call  catalla.  And  this,  as  Sir  Wm.  Blackstone  ob- 
serves (^),  is  true  if  understood  of  the  Norman  dialect, 
for  in  the  Grand  Caustumier  (r),  we  find  the  word  chat- 
tab  used  and  set  in  opposition  to  a  fief  or  feud,  so  that 
not  only  goods,  but  whatever  was  not  a  feud,  Were  ac- 
eounted  chattels ;  and  the  learned  commentator  is  of  opi 
Bion  that  our  law  adopts  it  in  the  same  large,  extended, 
aegative  sense. 

This  opinion  appears  to  be  correct,  if  confined  to  the 
morA  chattels;  but  it  must  not  be  extended  to  the* word 
goodsy  which,  in  our  law,  certainly  has  a  more  confined 
operation. 

'.  By  the  civil  law,  however,  bona  includes  all  chattels,  as 
well  piersonal  as  real ;  and  therefore  a  general  bequest  of 
iH  one's  goods  will  pass  a  leasehold  estate  (^),  because  the 
civil  law  guides  the  construction  of  bequests  of  personalty ; 
bbt  it  seems  clear,  that  in  an  assignment,  which  must  be 
-coostnied  according  to  the  rules  of  the  common  law,  a 
leatehold  estate  will  not  pass  under  the  word  goods  (I). 
/^It  is  evident,  therefore,  that  in  some  cases  that  word 
^riil  include  leaseholds,  while  in  others  it  will  not ;  and  the 

^  %)^  Comm.  385,  7tb  edit  (#)  Portman  r,  Willis,  Cro.  Eliz. 

^^^  C.  87.  386. 

to  r' iLj^ . . .- 

^^Xfi  *I1ib  was  decided  in  4  Ed.  VI. ;  hoi  in  Portman  v.  WilliB,  M  $vp. 
Ottwdy  was  of  opinion,  against  Popham  and  Clench,  that  a  grant  of 
mtsdtL  hma  mobiiia  ti  mmoUliOf  would  pass  leased  for  yean ;  and  to,  he 
miig  would  a  grant  of  omnia  bona  in  general ;  for  39  H.  Vli  35,  was, 
ihat  a  mai^  had  rent  for  years,  and  granted  omnia  hona  tua ;  and  it  was 
liflfl  that  this  rent  passed ;  and  he  vouched  4  Hen*  IV.  as  another  au.- 
ttKnrity,  because  an  executor  shall  have  an  ej^cHone  firmot  by  the  equity 
^dM  statate  of  4  Ed.  Ill;  de  bonis  atportatU. 

On  examination,  it  appears,  that  the  authorities  cited  by  Gawdy  do  not 
apply/  The  grant  was  of  omnia  bona  et  catalla,  tarn  viva  quam  mortua ; 
«ad  in  the  statute  of  4  Edw.  IH.  the  words  biau  et  chateux  are  used. 

*•    *  u  u  a  trqe 
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true  rule  to  discover  what  sense  was  affixed  to  it  in  the 
statute  of  frauds  seems  to  be,  an  investigation  '  of  the 
meaning  usually  attached  to  the  same  word  in  acts  of  par- 
liament passed  before  that  statute. 

By  the  statute  of  W^st.  2,  (f)^  it  is  enacted,  that  whae» 
upon  the  death  of  any  person  intestate  and  indebted^  die 
goods  {bond)  shall  come  to  the  ordinary,  he  shall  be  bouad 
to  pay  the  debts  so  far  as  the  goods  (bona)  will  extend,  m 
the  like  manner  as  executors  would  have  been  if  he  had 
left  a  will.  And  in  the  31st  Edw.  III.  (u%  for  the  com- 
mitment of  administration,  the  word  goods  (Idem)  only  it 
used. 

In  both  these  statutes,  therefore,  the  word  goods  wtt 
considered  as  denoting  personalty  in  general.  It  xdkj 
indeed  be  objected,  that  terms  for  years  were  not  thea 
much  in  use ;  but  allowing  this,  later  acts  place  the  pMl 
still  more  out  of  doubt. 

Thus  the  21st  Hen.  VIII.  c.  5,  after  directing  bow  ad- 
ministration shall  be  granted  in  certain  cases  of  the  ^  goods" 
of  intestates,  contains  a  direction,  that  sur/ety  shall  be  tdkea 
of  the  administrators  for  the  administration  of  die  ^  goodly 
chattels  and  debts,"  which  they  should  be  antfaorked.  to 
minister  (a;). 

In  this  statute,  then,  the  word  *^  goods '"  was  nsod  n 
synonymous  to  ^'  goods,  chattels  and  debts :"  and  the  poM 
seems  to  be  placed  beyond  controversy  by  die  saipe.aeaie 
being  attached  to  that  word  in  a  statute  passed  bniaibir 
years  previously  to  that  upon  which  the  present  qaolioii 
arises. 

The  statute  to  which  I  allude  is  the  2  2d  and  23d  Car.  Ui 
c.  10,  which,  after  giving  power  to  commit  administratiaB 
of  the  "  goods"  of  intestates,  directs  bonds  to  be  takfl^ 


(0  13  Ed.  I.  c.  19.  (x)  And  ate  «  Elis.  c  S. 

(u)  Stet.  I.  c.  11. 
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with  a  condition  for  (amongst  other  things)  making  an 
inventory  of  the  *^  goods,  chattels  and  credits'*  of  the  de- 
ceased ;  which  words  are  used  throughout  the  condition. 
In  fact,  the  words  "  goods,"  "  goods,  chattels  and  credits,** 
and  **-  egtate,"  have  one  and  the  same  meaning  attached  to 
them  throughout  the  statute  (y\ 

As  this  point  is  of  very  great  importance  in  practice, 
and  the  opinion  of  so  great  an  authority  as  Serjeant  Hill 
would  perpetually  lead  to  disputes  on  this  subject,  it  is 
hoped  this  minute  (and  I  fear  tedious)  investigation  will 
not  be  unacceptable  to  the  learned  reader. 

It  remains  to  remark,  that  Lord  Hardwicke  seems  to 
-have  considered  leaseholds  as  within  the  operation  of  the 
1 6th  section  of  the  statute  of  frauds,  and  consequently 
as.  not  bound  until  the  delivery  of  the  writ  of  execution  to 
fliesh^fil; 

.  For,  in  Burdon  v.  Kennedy (^J2r^,  his  Lordship  said, 
#)teie  an  execution  by  ekgiU  or  Jieri  facias^  is  lodged  in 
ar  sheriff's  hands,  it  binds  goods  from  that  time,  except  in 
"ttm^^Mi  of  &e  crown,  and  a  leanhold  estate  is  dko  affected 
^hun  that  iime ;  and  if  the  debtor,  subsequent  to  ihis, 
ifliikes  an  assignment 'of  the  leasehold  estate,  the  judg- 
fluent  creditor  need  not  bring  a  suit  in  ejectment  to  come 
«i|t  ^  leiMtehold  estate,  by  setting  aside  the  assignment, 
'ini^  proceed  at  law  to  sell  the  term,  and  the  Vendee, 
is  g^ierally  a  friend  to  the  plaintiff,  will  be  entitled 
^atr'Jaw  to  the  possession,  notwithsttthding  such  assign- 

•  (^)  And  866  20  Car.  II.  c.  3, 8. 25.     v.  Wilkin8,  1  Ves.  195;   Forth  r. 
i,l(z)^'Alk.  799;  i^  see  Jeuies     Duke  of  Norfolk,  4  Madd.  5G$. 
ilOff  Ji  li  ■■■  III.  — 

nUb  K^9  if  tbt  judgment  eredttor  tamper  with  the  sheriff  to  have 
tlie  estate  sold  at  an  undervalue,  equity  will  relieve  against  the  sale. 
Gaacoign  v.  Stut,  3  Cha.  lUp.  32.  See  Dillon  v.  Bym,  Irish  Term 
Rep.  600. 

u  u  3  III.  There 
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III.  There  is  still  another  pro 
Charles  II.  in  favour  of  purchaser 
the  day  of  the  month  and  year  of 
zances  shall  be  set  down  in  the  mi 
that  no  recognizance  shall  bind  : 
hands  of  any  purchaser,  bon^  jide 
sideration,  but  from  the  time  of  8u< 


SECTION  V. 

Of  Pr<Aection  from  unregisl 


By  several  acts  of  parliament,  a 
ceming  estates  nithin  the  north  (^ 
ridings  of  the  coun^  of  Yoifc ;  o 
county  of  Kingston  upon  Hull  (e) ; 
Middlesex  (f),  are  directed  to  be 

And  it  is  enacted,  that  all  such  d< 
fraudulent  and  void  against  any  sul 
mortgagee,  for  valuable  considerat 
thereof  be  registered  in  the  manii 
before  the  registering  of  the  memoi 
which  such  subsequent  purchase 
claim. 

And  that  all  devises  by  will  sha! 
lent  and  void  against  subsequent  ] 
gees,  unless  a  memorial  of  such  wij 
the  space  of  six  months  after  the  di 

(a)  29  Cha.  11.  c.  3,  s.  18.  c.  18. 
(4)  8  Cieo.  II,  c.  fi.  (e)  ( 

(f)  6  Aime,  c.  34.  (/) 

li)  2and3  Anne,  c.  4i  5  Aonf, 


testatrix,  d jing  within  Great  Britain ;  or  within  the  space 
of  three  years  after  his  or  her  death,  dying  upon  the  sea,  or 
in  parts  beyond  the  seas.  Wills  registered  within  tiie  tiipe 
allowed  by  the  act,  will  prevail  over  even  a  prior  registered 
oonyeyance ;  but  no  time  is  limited  by  the  act  within  which 
a  memorial  of  a  will  must  be  registered.  It  may  there- 
fore be  done  at  any  time  where  there  is  no  adverse  title 
under  a  prior  registered  conveyance;  and  there  is  no 
weight  in  an  objection  which  has  lately  been  made,  that 
the  estate  descends  to  the  heir  at  law,  if  the  will  be  not 
regUtered  within  the  periods  above  specified. 

This  provision  is  the  same  in  all  the  acts,  but  difierent 
provisions  are  made  by  the  several  acts  in  the  case  of  wills 
contested  or  suppressed. 

-  If  the  devisee  of  an  estate  within  any  of  the  three  rid- 
mgs  of  the  county  of  York,  or  the  town  ai  Kingston  upon, 
Hull,  be  disabled  to  exhibit  a  memorial  within  the  time 
luaited,  by  the  suppression  of  the  will,  or  odier  inevitable 
difficulty,  then  a  memorial  entered  of  such  impediment 
within  six  months  after  the  death  of  such  devisor  or  tes-^ 
tatrix,  who  shall  die  within  Great  Britain,  or  within  three 
jears  after  the  decease  of  such  person  who  shall  die  upon 
4ie  sea,  or  beyond  the  seas ;  and  a  memorial  of  such  will, 
mho  registered  within  six  months  after  the  removal  of 
such  impediment,  will  protect  the  devisees  against  any 
purchaser  subsequently  to  the  will. 

But  as  to  the  estates  in  t^e  north  riding  of  Yoi^  it  is 
enacted,  that  in  case  of  the  concealment  or  suppression  of 
any  will  or  devise,  any  purchaser  shall  not  be  disturbed 
or  defeated  in  his  purchase,  unless  the  will  be  actually 
legistered  within  three  years  after  the  death  of  the 
devisor. 

As  to  estates  in  the  county  of  Middlesex,  it  is  provided, 
that  an  entry  of  die  impediment  Mrithin  two  years  after 

u  u  4  the 
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die^death  of  any  devisor  or  testatrix  wIio'^IibII  die  id 
jQjrei^t  Britain,  or  within  four  years^  after  tbe.  decease  of 
such  person  who  shall  die  upon  the  sea  or  beyond  tbe 
.ifaJi^j .  and  &e  registry  of  a  memorial  of  the  will^witbin 
six^  months  after  the  removal  of  the  impedimeBt,  diaU^  be 
g;ood»    But  ^o  concealed  will  is  to  affect  apmchaBKry 

•  VidiesB  it  lie  restored  within  five  years  after  tbe  death  of 
the^testator.  •,       -     •  :>r 

None  of  the  acts  extend  to  copyhold  estates^  ortoIeaiM 

\,#tniia^ktreiits^  or  not  exceeding  tweaty^omi  yean/  lAere 

ijtbe.^ptual  possession  and  occupation'  goalotngLW^'-dR 

lepitt^.  !.Ajad  the  act  lor  the  county  of  Middksexdotfiiot 

;  f^itead 'to  any  of  the  chambers  in  Serjeant's  fam,  theinns 

•  o^jQomt,  or  Inns  of  Chancery. 

rpAQditis  by  die  same  acts  further  pccmdod^diat' no 

jf/^tpnf^  statute ,  or  recognizance  (other  than  wank  u 

;iihaU  ibeentered  into  in  the  name  and  upon 'the  prt|«r 

MJicount  of'  the  king,  lus  heirs .  and  successora)  idteM  Uad 

any  such  estates  as  aforesaid,  but  only  firom  the  time  'Ait 

a}mem)rial  thereof  shall  he  duly  entered. 

'/  Thid  clause  is  general  as  to  estates  in  Middlaasc;  init 

9$.  to  f»tates  in  the  east  and  west  ridings  gf  Yoik  and 

Kingston  upon  Hull,  it  is  enacted,  Jtbat  the-iegistiyoC 

Judgments,  statutes;  or  reeogniTancea  withia  tUlrty  ;di^ 

iiJiter  .the  acknowledgmg^or  signingl  tiiereoi^  shall  biad  aD 

M^  lands  of  the  defendant  at'  die  tinie;o£  aubb' adknov- 

U^gment  or  Siigning ;  and  Ae.same  provisiw  lAvmadssi 

to^estete^w  4he  north  ridiiaig  of  .Yoijk»  only  that  ^etimab 

liiptftilftotyneatydayi^    -  i.^    .  ■'.-->  i  >.  .^'^  :  -.  >i 

r^mcommentbg oil diese important act4  i  luoposeta 

0Dos&bnr^;.:&at,  .tibe   mfuncmBl  required  1>y*=  die  aati; 

ffirnQdhfi  whtt  instruments  must  he  regidtei^;  tfaifdlyi 

tkiriiex«aptt6ns.:iii  the  acts ;  and  fourtUy,  <iie  eipiilaUe 

doctrine  on  th^se  ^tatutey  in  regard  to  nottoe, 

I.  Aad 


UNBB0I8TSRED  DEBDS,  ftc.   '  605 

-  I.  And  first,  every  memorial  of  a  deed  or  conveyance  is 
directed  by  the  acts  to  be  under  the  hand  and- seal  of  some 
or  one  of  the  grantors  or  grantees,  his  or  their  heirs,  exe- 
dribrs  or  administrators,  guardians  or  trustees,  attested 
by^tiro  witnesses,  cfnt  whereof  to  be  one  of  the  witnesses  to 
tke'eMcution  of  the  deed;  which  witness  shall,  upon  his 
>  oath  before  the  register,  prove  the  signing  and  sealing  of 
tiie  memorial,  and  the  execution  of  the  deed  mentioned  in 
'Such  mefnoriol. 

'    A  line  is  l^  mistake  omitted  in  the  act  for  the  north 

tiding  of  York ;  the  memorial  is  required  to  be  attested 

H  by  two  witnesses '  to  the  execution  of  sudh  deed,  which 

K  witness"  is  directed  to  prove  the  execution  of  the  n^eqiorial 

and  the  deed.    It  is  evident^  that  the  words  in  the  other 

<ju^ts  **  one  whereof  to  be  one  of  the  witnesses**  are 

»<miitbed  after  the  word  **  witnesses,"  and  before  the  words 

'^^  jto  the  execution  of  such  deed."    By  this  act  the  person 

ttgning  the  memorial  may  acknowledge  it,  and  the  exe- 

:  edtion  of  the  deed. 

The  intention  of  the  legislature  clearly  was,  that  no 
-0eed  should  be  memorialized,  the  execution  of  which  by 
^the  granting  party  was  not  proved  on  oath  by  one  of  the 
>witnes9es  to  it ;  for  although  the  memorial  may  be  exe- 
^tatted  either  by  the  grantor  or  grantee,  yet  one  of  the 
^IntBesses  to  it  must  be  a  witness  to  the  execution  of  the 
ehed^  and  this  must  be  understood  to  mean  not  merely  the 
•^xiacution  by  an  unnecessary  party,  as  the  grantee,  but 
Ae  execution  by  the  party  from  whom  the  estate  moves. 

It  is  however  observed,  in  the  Observations  on  Regis 
dry  (g),  that  if  a  considerable  time  has  eli^psed  from  llie 
d0t&.of  a  deed  intended  to  be  rc^teied,  and  all  the  wit- 
HjSinefl  ace  deady  or  the  testimcmy  of  any  of  them  not  easily 
€ifctained,  no  further  delay  need  originate  from  either 

(g)  Rigge  on  Reg.  p.  70>  n.  (d) ;  Precedent,  No.  S3,  p*  143. 

cause, 
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cause,  oi  the  re-^xecutkm  of  mch  deed  bjf  an^  one  ofihe 
parties  in  the  presence  of  a  new  witness^  will  be  sufficieiit 
to  effectaate  the  registry. 

Now  there  seems  great  reason  to  contend,  that  sock  a 
memorial  would  be  wholly  inoperative  under  the  register- 
ing acts.  A  witness  to  the  execution  of  a  deed,  which  is 
intended  to  be  registered,  was  required  for  die  puipose  of 
audienlicating  the  original  execution  of  it,  and  to  pfovent 
forged  deeds  from  being  put  on  the  register  (A).'  The 
requisition  of  the  act  is  not  even  substantially  complied 
with  by  an  execution,  which  is  totally  inoperative  lad 
which,  if  it  had  any  operation,  would  be  a  firand  upoa  the 
revenue. 

it  seems  diat  the  direction  in  the  act,  by  which  As 
heits,  executors  or  administrators,  guardians  or  Iturtecs 
of  some  or  one  of  die  grantors  or  grantees,  are  authorised 
to  execute  the  memorial,  has  been  diought  not  to  comej 
a  very  dear  idea  of  die  manner  in  which  die  regisby  by 
such  representative  is  to  be  effected  ;  and  therefore  the 
register  requires  the  instrument  to  be  registered,  to  be 
sealed  and  delivered  by  the  person  requirii^  tbe  legndy, 
as  if  he  was  a  party  in  his  own  right  (t). 

But  it  seems  quite  clear,  that  no  such  execution  is  ne- 
cessary. The  representative  need  execute  the  memoriil 
onhf  in  die  presence  of  two  witnesses,  *^  <me  whereof  to  be 
one  of  die  witnesses  to  die  execution  of  such  deed  orooA' 
veyance,'^  which  witness  will  dien,  according  to  die  Yoy 
words  of  the  act,  prove  the  signing  and  sealing  of  Ihe 
memorial,  and  the  execution  of  die  deed  or  conveyiDoe 
mentioned  in  such  memorial 

So  it  seems,  that  where  a  lease  or  any  other  deed  ii 
from  a  corporation,  who  of  course  aflix  merely  a  sed 

(A)  See  Hobhouse  t\  Hamilton,         (t)  Rigge,  74,  n.  (b) ;  Precednti 
1  Scho.  and  Lef.  W}f.  No.  Sl,  p.  148. 

yniUbffA 


without  any  signature,  the  lesdee  is  required  to  execute 
the  deed  for  the  conveniency  of  registry  (i). 

This  practice  is  open  to  the  observation  just  made ;  for 
it  is  clear,  upon  principle  as  well  as  authority  (/),  that  a 
corporation  affixing  their  seal  is  tantamount  to  a  signing 
and  sealing  by  an  individual.  And  it  is  to  be  observedji 
that  in  this  and  the  preceding  cases,  it  is  indispensably 
requisite  that  one  of  the  witnesses  to  the  original  execution 
of  the  instrument  intended  to  be  memorialized,  should  be 
a  witness  to  the  memorial. 

It  appears  also,  that  the  registers  are  in  the  habit  of  r^ 
ceivingand  registering  certificates  of  writs  of  execution(i»)y 
decrees  or  orders  from  the  courts  of  equity,  or  rules  ofthc) 
courts  of  law  (n)j  office  copies  of  wills  (o),  and  certificated 
of  the  discharge  of  judgments  (pX  none  of  which  are 
authorized  to  be  registered,  or  can  be  legally  received^ 
And  it  therefore  seems  clear,  that  the  registry  of  such 
instruments  is  wholly  nugatory,  so  far  as  any  priority  or 
efiect  is  attempted  to  be  given  to  them  by  force  of  the  act 

So  wills  and  probates,  and  copies  of  wills  officially  au^ 
thenticated,  which  have  not  been  registered  within  th^ 
period  directed  by  the  statute,  are  received  at  the  ofiice, 
and  it  is  thought  would  operate  against  persons  purchasing 
subsequent  to  the  registry,  notwithstanding  the  non-ex- 
istence of  any  decree  or  order  to  warrant  the  delay  (g). 
But  the  same  observation  applies  to  this  practice  as  was 
nuide  by  the  Master  of  the  kolls  in  Forshall  v.  Cdes,  oxk 
docketing  judgments  after  the  time  appointed  by  the  act 
of  William  and  Mary  (r) ;  it  is  only  an  abuse  for  the  sake 
of  fees,  and  inefiectual  to  the  partieyi. 

(k)  Rigge,  100,  107.  W  W.  96,  n.  (1). 

<0  Doe  r.  Hoc;g,   1  New  Rflp.  (p)  J(L  S7,  n. 

S06.  ig)  Id.  S4y  n. 

(m)  Rigge,  Precedent  35,  p.  148.  (r)  Vide  supim. 
(ji)  Id.  83,  n.  (h). 

In 
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aearch  for  incumbrancea  on  the  estate;  but  no  good 
reason  can  be  given  why  the  parties  should  be  pnt  to  ex* 
pense  by  stating  the  instrument  more  fuHy.  Whchi  a 
purchaser  discdv'ers  what  deeds  -were  executed,  lite  will  of 
oouiise  require  the  production  of  theili ;  and  so  no  misdhref 
can  arise  by  a  strict  adherence  to  the  letter  of  the  act 
'  With  respect  to  the  parcels  it  is  provided,  that  where 
there  are  more  writings  than  one  for  making  or  perfeetii:^ 
any  conveyance  or  security  which  concerns  the  sanfie  te- 
tates,  it  shall  b6  a  sufficient  memorial  Ateredf;  if  ia!l  ihe 
eitates  are  only  once  named  in  the  memorial  dfltf^  mt 
of  the  deeds  or  Writings,  and  Ae  dates  of  thef  rest  ef  ^e 
deeds  or  writings,  with  the  names  and  additions  of  di^ 
parties  and  witnesses,  and  die  places  of  their  abodes;  ak^ 
only  set  down  in  the  memorials  of  tiie  same,  with:  a  rdfer* 
tece  to  the  deed  or  writing  wher^bf  lite  memorial  is  m 
registered,  that  contains  the  parcels  mentioned  in  alf  the 
deeds,  and  directions  how  to  find  the  registering  of  the 
•aiiie(0. 

'  1%9S '  provision  has  been  extended  in  practice.  It  is 
usual,  for  instance,  in  a  memorial  of  an  ac»ignmettt- bf  a 
leMe,  to  refer  for  the  parcels  to  .&e  prior  registry  of  the 
lease,  although  a  separate  and  distinct  transaction.  This, 
]i6Wdrrer,  is  very  incorrect.  The  statute  only  audiorizes 
Mith  a  reference  where  several  writings  are  exteuted  to 
l^eirfect  the  same  conveyance  or  security.  And  wherte  die 
Asemorial  does  not  comply  with  the  directions  cf  l3ie  ac^ 
l|ie  pisison  claiming  tmder  the  d^ed  defectively  tegisterdd 
dunot  insist  on  llie  benefit  of  the  statute  agdnst  a  subse>- 
^(ttenk  purchaser,  widtout  notice,  whose  conveyance  is  duly 
registered. 

I 

.  IL  We  are  to  consider  what  deeds  ought  to  be  regis- 
tered.   It  is  not  easy  to  conceive  that  any  doubt  could 

(0  7  Anne,  c.  20,  i.  7- 

arise 
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arise  od  this  head ;  but,  nevertheless^  two  questions  have 
been  agitated. 

First,  it .  has  been  contended,  that  a  deed  of  appoint- 
m^it  under  a  power  need  not  be  registered;  because 
upon  the  execution  of  a  power,  the  interest  limited  by  it 
arises  under  the  deed  creating  the  power.  But  to  this 
it  was  answered,  that  the  deed  was  within  the  mischief 
intended  to  be  guarded  against  by  the  act,  an  a  pdn^iser 
oonld  not  otherwise  discover  whether  the  power  wss  et- 
emiMd;  and  it  was  accordudglf  decreed^  Aat  deeds  of 
appointment  must  be  registered  (»)• 

The  other  question  wa%  whether  thexiOB-Mgistiy  sf  t 
ktae  was  cured  by  registering  an  sesignmait  in  nidcli 
the  lease  was  recited ;  and  it  vras  very  properly  dedisd, 
that  it  was  not(^);  for  tfie  intention  of  the  legishtM« 
was,  that  the  register  should  contain  such  informaticHi  u 
might  enable  purchasers  to  ascertain  WheAer  estates  Were 
or  were  hot  subject  to  incumbrances;  lor  whibh  poipw 
it  is  necessary,  that  the  register  should  contain  a  r^^ibi^ 
Ama  of  title.  If  one  link  is  broken,  the  object  of  the 
legislature  is  defeated. 


■  f  ■  * 


'III.  We  come  to  the  exceptions  m^^e'act^V 
The  fl*st  exception  is  of  copyhoH  esfeft*."TK8«i- 
Mq[>tiMi  is  very  genend;  aridit  tm^  be'ditfd^t  ftat  no 
d(^' relating  to  a  copyhold  estate  need  be^  regtttirtd- 
Nb  efleetusl  Hen  can  be  drekted  on  die  land  wiffioM  its 
appearing  on  the  court  rolls.  A  lease,  indeed^  Ortbc 
CMMM  by  libense  is  a  common  law  interest,  and  faiay*DC 
f^gned  without  the  assignment  appearing  in  fte  toort 
books ;  but  this  is  a  very  inconsiderable  mischief,  as  Ac 
license  must  appear  on  the  court  rolls.    Indeed,  in  some 

(tf)  Scrafton  v.  QniDcey,  JTVei.         (r)  Honeycomb  v.  Waldroo,  2 
413.  Str.  lOM. 

few 
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few  manors,  copyhold  tenants  may  lease  without  licenae, 
and  this  is  a  good  custom.  But  still  in  all  cases,  although 
the  interest  granted  by  the  lease  is  a  common  law  ioterest, 
yet  the  estate  remains  copyhold,  and  appears  to  be  Mrithin 
die  exception  in  the  act  However,  it  is  certainly  .ad- 
visable to  register  such  leases  of  copyhold  estates  as,  if 
the  estate  were  freehold,  would  require  registry* 

The  next  exception  is  of  leases  at  rack-rent     It  fre-' 
quendy  happens,  that  a  lease  originally  at  rack-rent  be- 
comes of  some  value  in  the  course  of  a  few  years.    When 
the  lease  is  sold  for  a  valuable  consideration,  the  queetioa 
arises,  whether  the  lease  continues  within  the  exception, 
or  ought  to  be.  registered  {y).    On  one  side  it  may  be 
urged,  that  the  property  being  valuable^  is  within  the 
spirit  of  the  statutes,  as  a  purchaser  of  it  might  otherwise 
be  defeated  by  a  prior  secret  assignment     But,  on  the 
other  hand,  it  may  be  said,  that  the  next  exceptioa  shows. 
the  legislature  did  not  intend  every  species  of  property 
to  be  subject  to  the  acts,  ahhough  it  may  be  a  saleable, 
interest    And  it  may  be  insisted,  that  the  lease,  at  the 
time  it  was  granted,  having  been  within  the  eseeption, . 
cannot  be  affected  by  any  matter  exfoslfactOy  for  then 
one  day  it  may  be  within  the  exception,  and  another  it 
may  be  subject  to  the  directions  of  the  act,  just  as^die 
property  may  rise  or  fidl  in  value.    Perhaps^  thevpfiRe, 
llie  better  opinion  is,  that  a  lease  originally  at  ndb-rent^  # 
flVid  within  the  exception  in  the  acts,  continues  so  during 
the  term,  although  it  may  become  a  valuable  and.snieabl^ 
interest 

The  next  exception  is  of  leases  not  exceeding  twenty^" 
one  years,  where  the  actual  possesion  and  occi^pation  ga 
along  with  the  lease,  And  it  has  been  said,  that  where 
auch  a  lease  becomes  assigned  for  a  valuable. considera- 

(y)  See  Rigge,  S8,  n.  (o). 

tion, 
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IV.  The  fourth  division  of  this  subject  remains  to  be 
discussed.  The  questions  on  this  head  are  simply  three, 
viz. 

Rrsty  Whether  a  person  haviiig  the  legal  estate,  as  a 
mortgagee,  and  advancing  more  money  without  notice  of 
a.seoohd  mor^;age  duly  registered,  shall  hdd  against  the 
aeeond  mor^gee,  till  he  is  satisfied  all  the  money  he 
htiB  advanced  ?  And  it  hath  been  adjudged  that  he 
dMdl  (b)  (I). 

'  This  decision  was  made  upon  this  ground :  that  though 
the  statute  avoids  deeds  not  registered,  as  against  pur- 
diasers,  yet  it  gives  no  greater  efficacy  to  deeds  that  are 
Tegistered  than  they  had  before ;  and  the  constant  rule  of 
equity  ist  that  if  a  first  mortgagee  lends  a  further  sum  of 
money  without  notice  of  the  second  mortgage,  his  whole 
money  shall  be  paid  in  the  first  place.    . 

Indeed  this  rule  ought  to  be  more  inflexible  ia  a  register 
than  in  any  other  county ;  because,  by  the  establishment 
td  the  register,  the  second  mortgagee  hath  the  best  pos« 
fSAe  means  of  discovering  whether  the,  estate  is  incum* 
bwed,  and  who  the  incumbrancer  is ;  and  if  he  has  not 
Mvched  the  register,  or,  having  semrched  the  register, 
hm  neglected,  in  comi^iance  ^  with  the  general  rule  .of 
etfokfy  to  give  the  prior  incumbrancer  notice  <^the  seccmd 
Mortgage,  he  is  not  a  proper  olgect  for  the  extraordinary 
ffOleelion  of  a  court  of  equity :  for  even  the  rule  of  law 
19,  vigUantUnis  non  dormentibus  servat  lea:. 

(6)  Bedford  v.  Backhouse,  2  £q.     Cfam.  5 ;  Wrightaon  v.  Hudson,  2 
Gii  Abr.  6X5,  pL ilS;  2  KeL  in     £q. Ca.  Ahr.  eoo,  pL 7* 


■*-•< 


,(P  Ij4ini  Redesdale  has  determined  difierently  on  the  Irish  registering 
aot,  because  the  act  declares  that  every  deed  shall  be  efifectual  according 
to  ikeprioriiy  of  the  time  of  registry.  There  appears  to  have  been  con- 
sderable  difficulty  in  the  way  of  this  decision.  Boshell  v.  Bushell, 
LalOQche  v.  Lord  Dunsany,  1  Scho.  and  Lef.  90.  137« 
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duly  registered  previously  to  hi$  purchase  ?  .  And  it  was 
decided  by  Lord  Camden,  in  the  case  of  Morecock  v. 
Dickens  (^),  that  he  shall  not. 

This  decision  seems  hardly  reconcileable  with  the  ge- 
neral principles  of  equity.  It  is  manifest  that  a  purchaser 
must  search  the  register,  if  he  intend  to  be  safe ;  and  it 
would  not,  perhaps,  be  too  violent  a  presumption  that  every 
|mrchaser  does  search  the  register,  especially  when  we 
advert  to  the  very  slight  circumstances  which  are  deemed 
Cdnstructive  notice  to  a  purchaser  (A).  The  contrary  doc- 
frine  evidently  leads  to  perjury,  which  the  statute  intended 
fo  prevent  (i).  If,  upon  searching  the  register,  a  pur- 
chaser should  meet  with  equitable  incumbrances  only,  he 
might,  upon  the  authority  of  Lord  Camden's  decision, 
purchase  the  estate,  and  then  deny  notice,  and  there  are 
Very  few  cases  in  which  it  could  be  proved  that  he 
actually  did  search  the  register. 

But  the  case  of  Morecock  v.  Dickens  would  not,  per- 
haps, be  deemed  an  authority.  Lord  Camden  seemed  to 
make  his  decree  (in  opposition  to  his  own  opinion),  be- 
'teuse  much  property  had  been  settled,  and  conveyances 
had  proceeded  on  the  groimd  of  the  determination  in 
Bedford  v.  Backhouse  (A:).  A  thousand  neglects,  he  said, 
ftad  t>een  occasioned  by  that  determination,  and  therefore 
)iie  could  not  take  upon  himself  to  alter  it  He  added, 
ttiat  if  it  was  a  new  case,  he  should  have  had  his  doubts ; 
tMit  the  point  was  closed  by  that  determination,  which 
liad  been  acquiesced  in  ever  since. 
V  Now,  Lord  Camden's  decision  can  only  be  considered 
Jid  authority,  so  far  as  it  is  authorized  by  the  case  upon 
^Kich  he  professed  to  ground  his  opinion :  and  it  seems 
jl^ear,  that  the  case  of  Bedford  v.  Backhouse  was  not  an 

(f)  Ambl.  078.  (t)  See  Hine  v*  Dodd,  2  Atk.  275. 

(A)  See  post,  ch.  17.  W  Supra. 
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authority  in  point ;  and  that  the  case  before  him  waSi  in 
every  respect,  a  new  question. 

In  the  case  of  Bedford  v.  Backhouse,  by  the  known  and 
setded  rule  of  equity,  the  first  mortgagee  was  entided  to 
hold  against  the  second  mor^agee,  unless  he  had  nodce ; 
and  as  the  second  mortgagee  had  it  in  his  power  to  gi? e 
such  notice,  and  neglected  doing  so,  the  decision  seems 
perfectly  proper.  But  in  the  case  before  Lord  Oamden, 
the  prior  incumbrancer  had  no  means  whatever  to  ac- 
quaint the  purchaser  with  th^  incumbrance,  while  he 
himself  had  it  in  his  power  to  ascertain  whether  the  eslite 
was  incumbered. — ^Where  the  neglect  is  the  pordnser's, 
who  else  should  bear  the  loss  occasioned  by  that  neglect? 
Besides,  it  seems  clear  that  no  person,  not  being  uM^ 
the  legal  estate^  could  ever  have  been  induced  to  neglect 
searching  the  register  on  the  authority  of  any  of  the  cases 
on  this  subject,  much  less  on  that  of  Bedford  v.  Badi- 
house,  which  could  not,  one  should  think,  be  so  miscon- 
strued as  to  sanction  or  lead  to  such  a  neglect 

Since  these  observations  were  published,  Lord  Redes- 
dale's  decisions  in  Ireland  have  appeared.  There  are  two 
cases  in  which  the  point  in  question  was  discussed,  al- 
though it  was  not  necessary  to  decide  it;  but  Lord  Bedet- 
dale  expressed  his  opinion  to  be,  that  the  registry  of  an 
equitable  incumbrance  was  not  notice  to  any  sabseqnol 
purchaser.  His  Lordship  admitted,  that  if  a  man  sciithct 
the  register,  he  will  be  deemed  to  have  notice,  and  that 
no  person  thinks  of  purchasing  va\  estate  without  letrdi- 
ing  the  registry ;  but  he  thought  it  could  not  be  oonor 
dered  as  notice  to  all  intents,  on  account  of  the  miiddeft 
&at  would  arise  from  such  a  decision.  For  if  it  is  tabs 
as  constructive  notice,  it  must  be  taken  as  notice  of  eveqf 
thing  that  is  contained  in  the  memorial :  if  the  memoriiJ 
contains  a  recital  of  another  instrument,  it  is  notice  of  dist 

instrument; 
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instrament ;  if  a  fact,  it  is  notice  of  that  fact  (/)•  So,  if 
it  be  notice,  it  must  be  notice  whether  the  deed  be  duly 
registered  or  not ;  it  may  be  unduly  registered,  and  if  it 
be  so,  the  act  does  not  give  it  a  preference ;  and  thus  this 
oonstruction  would  avoid  all  the  provisions  in  the  act  for 
complying  with  its  requisites  {pi). 

Now,  although  one  cannot  but  feel  the  weight  of  any 
observations  of  Lord  Redesdale's  on  a  point  of  this  natuf^, 
yet  these  do  not  appear  to  be  conclusive...  The  diatinc- 
tion  endeavoured  to  be  established  in  the  text  betw^^ 
tiie  cases  where  the  purchaser  has,  and  where  he  has  not 
the  legal  estate  at  the  time  of  his  purchase,  w^  not  dis- 
cussed. Indeed,  it  was  unnecessary  to  discuss  it  with 
reference  to  the  registering  act  for  Ireland.  Lord  Red^s* 
dale's  opinion,  therefore,  was  wholly  extra-judicial.  There 
can  scarcely  be  any  objection  to  the  registry  of  a  deed 
being  deemed  notice  of  all  its  contents,  when  .a  purchaser 
can  require  the  production  of  the  deed  before  he  cpm- 
pletes  the  contract.  Certainly  diere  appears  to  be  great 
weight  in  the  objection,  that  if  the  registry^  he  of  itself 
notice,  it  must  be  notice,  although  the.  deed  be  unduly 
Wgistered.  But  this  objection  assumes  what  has  never 
bwn  decided ;  and  it  should  seem  that  the  courts  o;iigbt 
liold)  without  any  violation  of  princifdej,  that.a  jpurcl^^r 
4)i9i]ld  not  be  deemed  to  have  notice  of  an  eqi^j^le 
lacmnbrance  by  the  mex/^  registry  of  it^  uidess  it  was^  fjfif^ 
legbtered.  Why  should  equity  interfere  in  favour,  of  an 
ikieumbrancer,  when  he  has  not  complied  with  the,  s^lu- 
Caiy  requisitions  of  that  very  act  upon  wh^chh^. lays,  his 
foundation  for  relief?  The  reader  is  reminded,  that  these 
observations  are  addressed  to  the  case  of  a  purichase^  not 

« 

(0  BuabcU  V.  Bushsll,  1  Scho.  1  Scho.  and  Uf.  U7 ; .  sod  Me 

Md  Lef.  103 ;  and  see  Pentland  v.  Underwood  r.  Lord.  Courtown,  2 

Stokes,  2  Ball  and  Beatty,  OS.  Scho.  and  Lef.  64. 

(m)  Latouche  r.  Lord  Donsanj, 
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having  the  legal  estate  at  the  time  of  his  cotUract.  And  it 
is  hardly  necessary  to  say,  that  whatever  private  opinion 
may  be  entertained  on  this  point,  no  one  can  be  adviaed 
to  rely  on  an  equitable  charge  on  an  estate  in  a  register 
county,  although  it  is.  duly  registered,  and  there  is  no 
prior  incumbrance  on  the  register. 


The  third  and  last  question  is,  whether  a  person  bof- 
ing  an  estate  with  notice  of  a  prior  incumbrance  not 
registered,  shall  in  equity  be  bound  by  such  incombranoe, 
although  he  hath  at  law  obtained  a  priority  by  regis- 
tering his  deeds  ?  And  it  hath  been  holden  dwt  ke 
shall  [n). 

This  decision  is  perfectly  consonant  to  the  general  priii- 
ciples  of  equity.  The  intention  of  the  act  was  to  secare 
subsequent  purchasers  and  mortgagees  i^ainst  prior  jcmf 
conveyances  and  fraudulent  incumbrances ;  and,  thefefore, 
where  a  person  has  notice  of  a  prior  conveyance,  it  is  not 
a  secret  conveyance  by  which  he  can  be  prejudiced ;  fer 
he  can  be  in  no  danger  where  he  knows  of  another  in- 
cumbrance; because  he  might  then  have  stoj^^  Ub 
hand  from  proceeding,  and  therefore  is  not  a  pefson  whom 
the  statutes  meant  to  relieve  (o).  But  of  course,  noficc  €f 
a  prior  unregistered  instrument  is  unimportant  at  Iw/ 
The  first  registered  instrument  must  prevail  at  law-  ( jijt 


(»)  Lord  Forbes  r.  Nelson,  2  Bro. 
P.  C.  425;  2Eq.  Ca.  Abr.  482, 
pi.  19 ;  3  Atk.  653,  cited  ;  Chivall 
V.  Nicholls,  Str.  664  v  Beatoiff  v. 
Smith,  1  Eq.  Ca.  Abr.  :iS7,  pi.  11 ; 
Blades  r.  Blades,  lEq.Ca.  Abr.  358, 
pi.  12;  Hine  r.  Dodd,  2  Atk.  275  ,- 
Le  Neve  o.  Le  Neve,  3  Atk.  646 ; 
Sheldon  t*.  Cox,  Anibl.  624.;  and- 
Jolland  r.  Stainbridge,  3  Ves.  jun. 


478 ;  and  see  Cowp.  712 ;  1  Bur. 
474;  1  Schoales  and  Lefirioj't  Rep. 
102;  Biddalphv.St.Joim,SScfai. 
and  Lef.  521 ;  f^jre  v.  Ddlphi^S 
Ball  and  Beat.  290. 

(o)  Le  Neve  r.  Le  Neve,  3  Atk. 
646. 

( f)  Doe  V.  Alhop,  5  Bam.  aii 
Aid.  142. 
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li  will  occur  to  the  learned  reader^  that  although  the 
prior  purchaser  would,  in  a  case  of  this  nature,  be  re^ 
lieved  against  the  subsequent  sale,  yet  the  legal  estate 
will  be  vested  in  the  subsequent  purchaser  by  force  of 
the  statute* 

From  the  foregoing  decisions,  it  is  evident  that  a  pur- 
chaser may  be  bound  by  a  deed,  although  not  registered ; 
but  it  is  equally  clear,  that  it  must  be  satisfactorily  proved, 
that  the  person  who  registers  the  subsequent  deed  must 
have  known  exactly  the  situation  of  the  persons  having 
the  prior  deed ;  and  knowing  that  registered,  in  order  to 

defraud  them  of  that  title  he  knew  at  the  time  waa  in 

% .  ... 

them  (g).  Apparent  fraud,  or  clear  and  undoubted  notice^ 
would  be  a  proper  ground  of  relief ;  but  suspicion  of 
notice,  though  a  strong  suspicion,  is  not  sufficient  to 
Justify  the  Court  in  breaking  in  upon  an  act  of  parlia- 
ment (r).  A  lis  pendens  is  not  deemed  notice  for  that 
purpose  (s). 

I  have  now  brought  to  a  conclusion  the  observations 
.which  I  proposed  to  offer  on  the  registering  acts.  If  I 
might  be  allowed  to  express  a  general  opinion  on  the  pro^ 
visions  in  these  acts,  explained  as  they  are  by  the  decided 
cases,  I  should  be  tempted  to  observe  that  they  might  be 
inqproved.  I  approve  rather  of  the  act  for  Ireland,  though 
-^t  to  the  extent  to  which  it  has  been  carried  by  the  de- 
.dsions  of  Lord  Redesdale.  I  would  by  no  means  give 
an  equitable  charge  the  effect  of  a  legal  conveyance  by 
the  mere  act  of  registry ;  at  the  same  time  that  I  would 
infloare  the  priority  of  the  charge  as  an  equitable  charge, 
by  making  the  registry  of  an  instrument  notice  to  all  sub- 
sequent  purchasers.     The  rule,  that  notice  of  an  unregis- 

(q)  Sees  Ves.  jun.  4S5.  Burwell,  19  Ves.  jun.  435. 

(r)  See  2  Atk.  ^6 ;  and  Irons  r.         (s)  10  Ves.  jun.  439. 
Kidwell,  1  V«s.  69,  cited  ;  Wyat  i . 
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tered  incumbrance  shall  affect  the  conscience  of  a  tubse- 
quent  purchaser,  I  would  not  disturb,  contemplating  die 
present  temper  of  the  Courts,  to  confine  this  doctrine  la 
cases  of  clear  notice. 


4  : 


SECTION  VL 

Of  Protf^wn  from  Acts  of  Papistry, 


Br-  the  11  and  12  W.  III.  c.  4,  it  was  enacted,  ibt 
papilla  ^ifho  should  not,  within  six  montiis  after  attaining; 
ergbt^en,  take  the  oaths  and  subscribe  the  dedaratioo 
thterein  mentioned,  should,  but  as  to  himself  or  henelf 
onlj,  be  incapable  to  take  by  descent,  devise  or  limitatkm; 
and  the  estate  should  be  enjoyed  by  the  next  of  kin,  bdng 
a  protestant,  during  the  life,  or  until  the  confbrmitjr  of 
such  papist.  And  by  this  act  papists  were  rendered  in- 
capable of  purchasing  lands  either  in  their  own  names,  or 
in  the  names  of  trustees ;  and  all  estates  made  to  Aem 
were  declared  to  be  utterly  void  and  of  none  eflfect,  to  all 
intents,  constructions  and  purposes  whatsoever. 

To  remedy  the  inconveniences  arising  from  fliis  prori- 
sion,  it  was  by  a  modem  statute  (0  enacted,  diat  no  sale 
for  a  full  and  valuable  consideration,  by  a  papist,  of  any 
lands,  or  of  any  interest  therein  theretofore  made,  orAere- 
aft^r  to  be  ma!de,  to  a  protestant  purchaser,  should  be  im- 
peached by  reason  of  any  disability  of  4e  vendor,  or  of 
any  persons' under  whom  he  claimed,  in  consequence  of 
the  11  and  12  W.  1X1.(2^);  unless  the  person  taking  ad- 
vantage of  such  disability  should  have  recovered  before 

(/)  3  Geo.  I.  c.  IS.     See  20  Geo.  III.  c.  30,  s.  4. 

(»)  Vide  supra,  p.  569. 

the 
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the  sale,  or  given  notice  of  liis  claim  to  the  purchaser,  or 
before  the  contract  for  sale  should  have  eatered'his  claim 
at  the  quarter-sessions,  and  hmAfide  pursued  liis  remedy. 
But  it  was  expressly  provided,  that  the  clause  in  1 1  and 
1 3  W.  III.  disabling  papists  from  purchasing,  should  re- 
main in  full  force. 

In  the  case  of  Fairclaim  v.  Newland  (t;),  the  Court  of 
King's  Bench  expressed  an  extrar judicial  opinion,  that  the 
statute  of  Geo.  L  did  not  in  every  case  authorize  a  sale  by 
a  papist  to  a  protestant  purchaser.  They  considered  the 
statute  of  William  III.  as  having  different  provisions  for 
persons  of  different  ages,  viz*  as  to  those  under  eighteen, 
estates  limited  to  them  were  vested  for  the  benefit  of  dieir 
posterity,  and  these  were  intended  to  be  able  to  convey  tQ 
protectants ;  but  as  to  others  above  eighteen,  they  are  ab- 
solutely disabled  from  taking  any  estate  by  purchase,  and 
the  statute  of  George  never  intended  to  enable  them  to, 
convey  what  they  had  not 

In  a  case  before  Lord  Hardwicke,  two  years  afierwards, 
it  was  insisted  that  the  proviso  in  the  act  of  George  re- 
strained the  enacting  part  to  a  statute  of  James  recited  in 
the  act  of  George ;  and  that  the  statute  of  William,  by 
the  express  words  of  the  proviso,  remained  in  full  force* 
liord  Hardwicke,  however,  said,  ^^  that  the  statute  of 
William  was  to  be  sure  made  to  prevent  papists  from 
acquiring  new  estates.  Then  came  the  statute  of 
Creorge  L  and  this  statute,  and  the  proviso  in  it,  had  a 
seeming  repugnancy,  and  he  would  take  notice,  that  the 
statute  in  this  respect  had  always  been  doubtful ;  some 
people  had  thought  that  the  proviso  restrained  the  statute, 
and  it  was  certainly  a  very  odd  proviso.  But  he  thought 
the  meaning  of  the  proviso  was  only  cv  abundanti  cautela 

(i)  S  Vin.  Abr.  73j  pL  4^ 

against 
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s^ainst  papists,  and  was  not  designed  to  affect  puichas- 
ers ;  for  if  it  were  otherwise,  the  security  to  protestant 
purchasers,  under  the  statute,  would  be  a  most  doublial 
security."  And  he  considered  the  enacting  part  of  the 
statute  as  in  full  force  for  the  benefit  of  a  protestant 
purchaser,  although  it  was  not  necessary  to  decide  tlie 
point  (w). 

Mr.  Wilbraham  was  one  of  the  counsel  for  die  jdaialiff 
in  the  last  case,  and  in  an  opinion  given  by  him  on  doi 
point  a  few  years  afterwards,  he  thought  that  the  ad  of 
Geo.  L  authorized  a  sale  by  a  papist  purchaser  to  a  pw- 
testant  purchaser,  and  was  not  in  that  respect  contraBed 
by  the  proviso.  He  stated,  that  as  the  opinion  of  the  emi- 
nent conveyancers,  from  the  time  of  passing  the  act  is 
1717,  till  about  the  year  1740,  had  been,  that  popish  po^ 
chasers  might  sell ;  and  as  it  was  the  opinion  of  the  pie- 
sent  Chancellor,  and  several  eminent  lawyers,  they  migirt 
sell,  he  was  of  the  same  opinion,  though  the  Comt  of 
King's  Bench  seemed  to  be  of  a  contrary  opinion  in  a 
trial  at  bar,  in  the  year  1741,  between  Faircliild  and 
Newland  (ai).  Indeed  it  seems  surprising  that  any  doubt 
should  have  arisen  on  this  point,  as  the  act  was  passed  far 
Ae  express  purpose  of  encouraging  Roman  cadiolics  to 
sell  their  estates  to  protestantB,  however  they  might  hsvt 
acquired  them ;  and  the  fegislature  was  only  anxiouB  dot 
Roman  catholics  should  not  derive  any  power  firott  As 
act  to  purchase  and  hold  estates.  A  different  eonstradnl 
would  deprive  the  act  of  nearly  all  c^ieration*  A  has 
now,  however,  long  been  thought  the  better  c^inioHi  iMt 
the  proviso  does  not  defeat  the  enacting  part  in  fiiYMr  ef 

(tt)  Wildigos  r.  Keeble,  8  Vin.         (x)  2  Vol.  Cas.  and  Opin.  M; 

Abr.  73,  pi.  5.     See  S.  C  cited,  and  see  several  other  opiniiBft.  A 

1   Atk.  535;    2  Vee.  3^2,    nom.  54  to  71. 
Wild|;oote  r.  Moore. 

protestant 


protestant  purchasers,  and  on  the  authority  of  it  many  pur^ 
chases  Qf  cozisiderable  consequence  have  been  made  (^). 
The  act  requires  the  sale  to  be  ^^  for  a  full  and  valuable 
consideration ;"  but  the  purchase  will  be  protected  by  the 
statute,  although  a  year's  purchase  more  might  have  been* 
obtained  for  the  estate,  the  consideration  being  only  evi- 
dence of  the  reality  of  the  purchase  (z). 
.  And  although  a  purchase  from  a  papist  was  made  un- 
der suspicious  circumstances,  yet  if  the  purchaser  'has 
paid  any  part  of  the  purchase  money,  he  may  plead  the 
statute  of  William  III.  in  bar  to  a  bill  for  a  discovery 
firom  him,  whether  the  vendor  was  a  papist ;  for  by  Ins 
discovery  the  estate  .might  perhaps  be  recovered  it  law, ' 
and  then  he  would  lose  the  money  he  had  paid  (a). 

On  this  statute  it  remains  to  observe,  that  a  purchaser 
having  notice  of  the  vendor  being  a  papist,  and  under  a 
disability  to  hold,  is  immaterial,  unless  it  was  given  to 
him  by  the  person  taking  advantage  of  the  disability 
according  to  the  act  of  Geo.  I. 


«Mi 


SECTION  VII. 

0/  Protection  from  Defects  in  Recoveries. 

.  Hbre  may  be  mentioned  the  4^1  section  of  die  14 
Geo.  II.  c.  20,  for  which  die  profession  is  indebted  to  die 
Ittte  Mr.  Pigot;  whereby,  after  reciting  diat^  by  ike  defindt 

*  (jr)   See  Mr.  Butler's  learned  (z)  Wfldgoose  v.  Moore,  1  Atk» 

note  to  Co.  Litt.  391,  a.  a.  3.    See  555 ;  ^^Yeiu  302^  dted;  vide  iwpra; 

who  43  Geo.  III.  c.  30;   and  see  3  Atk.  210  ;   Barnard.  Rep.  Cha. 

OTallon  v.  Dillon,    2  Scho.  and  455;  Smith  v.  Read,  1  Atk.  526. 

Lef.  13,    for  the  construction  o(  (a)   Harrison    v.   Southcote,    1 

popery  acts.  Atk.  528 ;  2  Ves.  389. 

or 


6M  Olr  PROTECTION    VAOM 

or  neglect  of  persons  employed  in  suffering  common  reco- 
veries, it  has  happened,  and  may  happen,  that  such  re- 
coveries are  not  entered  on  record,  whereby  purchasers 
for  a  valuable  consideration  may  be  defeated  of  their  just 
rights :  "  It  is  enacted,  that  where  any  person  or  persons 
hath  or  have  purchased,  or  shall  purchase  for  a  valuable 
consideration,  any  estate  or  estates^  in  lands,  tenements  or 
hereditaments^  whereof  a  recovery  or  recoveries  is,  are 
ov^were  necessary  to  be  suffered,  in  order  to  conqplete  the 
tide,  sjuch  person  and  persons,  and  all  claiming  under 
him,,  her  or  them,  having  been  in  posseman  of  thepurckatei 
e$tate  or  estates  from  the  time  of  such  purchasCj  shall  and 
nfiay,  after  the  end  of  twenty  years  from  the  time  of  mk 
purchase^  produce  in  evidence  the  deed  or  deeds  making 
a  tenant  to  thd  writ  or  writs  of  entry,  or  other  writs  for 
W0eriug  a.  common  recovery  or  recoveries,  and  dedariii^ 
the  uses  of  a  recovery  or  recoveries;  and  the  deed  or 
deeds  so  produced  (the  execution  thereof  being  doljr 
proved)  shall,  in  all  courts  of  law  and  equity,  be  deemed 
and  taken  as  a  good  and  sufficient  evidence  for  such.pm^ 
chaser  and  purchasers,  and  those  claiming  under  ium^h^ 
or  them,  that  such  recovery  or  recoveries  was  or  were  duly 
suffered  and  perfected,  according  to  the  purport  of  soch 
deed  or  deeds,  in  case  no  record  can  be  found  of  sock  re- 
covery or  recoveries,  or  the  same  shall  appear  npt  to  be 
rf9gjiilady  entered  on  record ;  provi4ed  alwi^s^  Ui^  tkp 
pef^  or  persons  making  s^ch.^?^  Qf/4ee4s.99  afo^t^^ 
ajid  jjy^  the  us^  of  a  Qommoa  re^rerf  or  rpifpr 

ISeries,  )i9A  a  sufficient  estate^  and  power  tf>  nmke  a  t^t 
tpL  such  w^it  or  writs  as  aforesaid^  and  to  su£^  jsof^ 
common  recovery  or,  recoveries." 
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SECTION  VIII. 

Of  Protection /ram  Defects  in  Saks  for  Land- Tar. 


We  maj  here  notice  tiie  12th  section  of  the  54  Greo.  HI. 
c.  1 73,  whereby,  after  reciting  that  for  the  purpose  of  re- 
<leeming  land-tax,  or  of  raising  money  for  reimlmrsii^  the 
stock  or  money  previously  transferred  or  paid,  as  tiie  €on*- 
sideration  for  redeeming  land-tax  charged  -on  Ifoids  a!nd 
other  hereditaments  belonging  to  persons  for  the  time 
being  seised  or  possessed,  or  entitled  beneficially '  in  pos^ 
session  to  the  rents  and  profits  of,  but  not  having  the  abso- 
lute estate  or  interest  in  such  lands  or  other  bereditaments, 
or  for  some  other  purposes  for  which  lands  and  heredita- 
ments are  authorized  to  be  sold  by  such  persons  under  the 
powers  and  provisions  of  the  said  act  of  the  42d  year  of 
liis  present  Majesty,  or  of  some  subsequent  act  relating  to 
the  redemption  and  sale  of  the  land-tax,  some  sales  t>f 
lands  and  other  hereditaments  may  have  been  or  may  be 
made  by  persons  so  seised  or  entitled,  not  strictly  atitho- 
rized  to  sell  by  such  powers  and  provisions  without  some 
further  assurance  in  Ae  law,  or  by  reason  that  aH  the 
lands  and  other  hereditaments  of  or  ta  which  the  persons 
leaking  such  sales  were  respectively  so  seised  or  entitled^ 
'did  not  at  the  times  of  such  sales  stand  limited  and  settled, 
and  subject  to  or  for  the  same  uses,  trusts,  intents  and 
purposes,  or  by  reason  that  a  greater  quantity  of  an 
eslttte  has  been  sold  than  may  have  been'  necessary 
to  be  sold  for  the  authorized  purposes,  or  by  reason  of 
some  other  mistake  or  inadvertence ;  It  is  enacted.  That 
"all  sales  so  made  as  aforesaid,  and  all  conveyances  exe- 
cuted 
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cuted  of  the  lands  or  other  hereditaments  so  sold,  pro- 
vided the  same  have  been  respectively  made  and  executed 
bonAJide  and  for  valuable  consideration^  and  shall  appear 
to  have  been  made  and  executed  under  the  authority  and 
vvith  the  consent  and  approbation  of  the  commissioners  as 
required  by  the  said  acts  or  any  of  them,  in  cases  of  sales 
under  the  powers  of  the  said  acts,  shall  be  and  the  same 
are  thereby  ratified  and  confirmed  from  the  reqxdive 
periods  at  which  such  sales  and  conveyances  were  re- 
spectively made  and  executed,  and  shall  be  from  soch 
respective  periods  as  valid  and  effectual  in  the  law  as  if 
such  sales  and  conveyances  had  been  made  and  executed 
in  strict  conformity  to  the  powers  and  provisions  under 
which  the  same  were  intended  to  have  effect,  any  thing  in 
the  said  act  of  the  42d  year  of  his  present  Majesty,  or  of 
any  such  subsequent  act,  as  aforesaid,  to  the  contraiv 
notwitiistanding.  But  this  provision  is  qualified  hj  t 
proviso,  That  every  person  injured  or  prejudiced  by  any 
sales  hereby  confirmed  shall  be  entitied  to  relief  either  by 
the  decree  of  a  court  of  equity  on  a  bill  filed,  or  by  a 
summary  application  to  a  court  of  equity  by  petition,  and 
by  the  usual  proceedings  before  the  master  or  other  pro- 
per officer  of  the  court  on  such  petition,  and  an  order 
thereupon ;  and  shall,  under  such  decree  or  order,  havfe 
an  annual  renit^charge  to  such  an  amount,  and  for  and 
during  such  term  or  estate,  and  charged  upon  such  lands 
or  other  hereditaments  as  such  court  shall  order  or  dirKt; 
and  the  said  court  shall  have  full  power  to  adjnrt  die 
proportion  and  terms  of  such  annual  rent-charge  betweea 
difierent  claimants,  and  to  direct  the  settlement  of  ndi 
annual  nent-charge  in  such  manner  as  tiie  said  court  sbaD, 
wider  tiie  circumstances  of  the  case  in  its  discretion,  dunk 
proper;  and  idiall  also  have  power  to  make  suck  order 

respectiDg 
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Tespecting  the  costs  of  the  parties  as  the  said  Court  shall 
think  fit. 

By  the  57&  of  his  late  Majesty,  c.  lOO,  s.  22,  after  re- 
citing that  it  appeared  that  some  deeds  of  sale,  which  pre- 
vious to  the  revocation  of  the  commissions  theretofore 
granted  under  the  royal  sign  manual,  eniJ[>ling  the  per- 
sons therein  named  to  be  commissioners  for  the  redemption 
and  sale  of  the  land-tax,  were  intended  to  have  been  exe^ 
cuted  by  and  under  the  authority  of  the  persons  named  in 
ftuch  commisnons,  had  been  executed  by  the  tenants  for 
life,  or  other  persons  having  authority  with  the  consent  of 
8uch  commissioners  to  make  such  sales,  but  had  not  been 
executed  by  such  commissioners,  and  difficulties  had  iik 
some  instances  arisen  as  to  the  mode  of  confirming  titles 
under  such  imperfect  conveyances,  and  that  it  was  expe* 
dient  that  a  discretionary  power  should  be  given  to  the 
commissioners  for  the  affairs  of  taxes  of  confirming  the 
same,  and  also  any  deed  of  mortgage  or  grant  that  mi^ht 
Ibr  the  same  cause  be  found  imperfect,  it '  was  therefoK 
^lacted.  That  upon  production  to  the  commissioners  for 
4ie  affairs  of  taxes,  or  any  two  of  them,  of  any  deeds  of 
sale,  mortgage  or  grant  that  had  been  executed  by  any 
tsaant  or  tenants  for  life,  or  other  person  or  persons  faav'^' 
faig  authority  under  the  Ifuid-tax  redemption  acts  for  the 
tiflse  being  to  make  any  such  sale,  mortgage  or  grant^ 
1l4lh  the  consent  and  approbation  of  two  or  more  of  the 
esmmissioners  for  the  time  being  appointed  by  and  under 
Aa  royal  sign  manual,  but  which  deeds  of  sale,  mort^ 
gage  or  grant  had  not  been  executed  by  the  commissioiiers 
wiiose  consent  was  necessary  to  the  validity  th«peof  i^ 
ipeetrvely,  it  should  be  lawful  for  the  said  commissioneii 
fer  die  affairs  of  taxes^  or  any  two  of  thmsy  ^onp^ienf^  beBi|^ 
satisfied  dial  such  deeds  vof  sale,  siortgatga  or  grsiit  wmM 

have 
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have  been  authorized  and  available  under  the  powco 
and  provisions  of  the  said  acta  or  some  of  them,  if  tno 
of  the  commissioners  for  the  time  being,  acting  by  virtue 
of  the  royal  sign  manual,  had  been  partiea  to  and  exe- 
cuted the  same,  to  sig^  and  seal  such  deeds  <rf  sak^  mort- 
gage and  grant,  and  to  cause  such  mdoraements  to  be 
made  on  such  deeds  respectively,  as  the  said  conaiis- 
sioners  for  the  affairs  of  taxes  might,  under  the  ciicanr 
stances  of  the  case,  think  necessaiy  or  proper  fior  shoving 
their  assent  to  and  confirmation  of  such  sales,  moilgiiges 
or  grants ;  and  all  such  deeds  of  sale,  mortgage  orgnttt, 
which  should  be  so  signed  and  sealed  by  the  said,coi9- 
miasioners  for  the  affitirs  of  taxes,  or  any  tvm  of  tlM%tti4 
upon  which  any  such  indorsement  should  be  made,  thosH 
be  and  the  same  were  thereby  respectively  ratified  aqd 
confirmed  firom  the  respective  periods  at  which  such  mkt% 
mortgages  or  grants  were  respectively  intended  to  tiiffi 
effect,  and  the  same  should  be  from  such  ie^pf^lm 
periods  as  valid  and  effectual  in  the  law»  and  be  oomnis^ 
as  conferring  upon  the  respective  purchasers  or  nioftr 
gagees  of  the  lands  and  hereditaments  therein  rMpacliygjy 
comprised,  or  upon  the  respective  grantees  of  any  i«Q|tr. 
charges,  and  all  persons  claiming  by,  from,  thram^  fmdlR 
or  in  trust  for  them  respectively,  as  good  a  titto  tf^  dM^ 
lands  or  hereditaments  sold  or  mortgi^padi  or.  to  dui,i0i 
charges  granted,  as  if.  two  of  ^e  commi wimMW  Jfl^i^ 
time  being,  acting  under  the  royal  sign  jmsovud^  a|f4jpi9 
would  have  been  competent  under  the  %Gts  for  th^^tRP^ 
being  to  consent  to  such  sales,  mortgage^  or  gnutl  ff^ 
spectivdy,  had  approved  of  uid  consentsed  theiet«i.r4VB&- 
tivdy,  by  signing  and  sealing  such  deeds  reqpectsf^i 
and  no  deeds  of  sale,m<Nrtgage  or  grants  ao  to  bt  ronfiirr^i 
should  require  any  stamp  duty  by  reaaon  of  any  execntina 

theieof 
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dieriBof  by  the  commissioners  for  the  affairs  of  taxesy  or  by 
teason  of  any  such  indorsement  to  be  made  tiiereon,  aa 
aforesaid.  > 

And  it  was  further  enacted  (a),  That  where  any  contract 
idiould  have  been  entered  into  for  the  redemption  of  any 
kmd-tax^  and  any  contract  should  have  been  entered  into 
for  sale  of  any  lands  or  other  hereditaments  for  the  pur- 
pose of  raising  money  to  complete  the  contract  for  the 
ftdemption  of  such  land-tax,  and  it  shduld  appear  that 
nich  contract  for  sale  could  not,  under  the  powers  and 
tpathorities  of  the  land-tax  redemption  acts  or  any  of 
liiem,  or  by  reason  of  some  defect  in  the  title  to  the  laiids 
c^  other  hereditaments  comprised  in  such  contracto  for 
Mle,  be  completed,  it  should  be  lawful  for  the  commit- 
sAbnersfor  the  affairs  of  taxes,  or  any  two  of  th^m,  i»' 
fwcind  and  declare  void  such  contract  for  redtmptkxn^of 
'tend-tax,  and  thereupon  it  should  be  lawful  for  die  iiid 
commissioners  to  make  such  orders,  and  give  such  dire<i«^ 
lions,  as  they  should  think  proper  for  the  r^ransfiBr  df  aay 
gtock,  or  the  repayment  of  any  money  that  ^  might  have 
Iveen  previously  transferred  or  paid  in  pursuance  of  such 
iMcinded  contract;  and  the  governor  and  company  oC  the 
Wttek  of  England,  the  commissioners  for  the  reduction,  cf 
iiur  national  debt^  and  the  several  receivers-genarait  in 
B^gland  aind  Collectors  in  Scodand,  to  whom  ffae^iAne 
WH^  "respectively '  app^rtldn,  should,  upon :  w^  ceirtfatt^ 
0f  imbh' contract  being  so  rescinded,-  make,  an4  Akciyane 
Innby  respectively  required  to  make,  such  retransfinr;  or 
fftpayment  a)ccordingly. 

'  '^  And  after  reciting  that  it  was  expedient  to  make  provir 
non  for  the  enrolment  and  register  of  deeds,  which :  had 
JWt  been  duly  enrolled  or  registered  pursuant  tathe  direc- 
lidns  of  the  several  acts  passed  relating  to  the  redemption 
€)f  tiie  land-tax,  it  was  enacted  (6),  That  all  deeds  required 

(a)  Sec.  23.  (6)  Sec.  24. 
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by  the  said  acts,  or  any  of  them  to  be  enrolled  or  regii- 
tered  should  be  valid  and  efectoal,  aldiougfa  the  sasie 
should  not  have  been  or  should  not  be  enrolled  or  regis* 
tered  within  the  periods  prescribed  by  the  said  acts  re- 
spectively, provided  the  same  should  have  been  enrolled 
or  registered  before  the  passing  of  the  said  act,  or  dunMk 
enrolled  or  registered  widiin  twelve  calendar  months  aftv 
tite  passing  thereof;  and  that  in  case  any  Boch  deedi 
should  not  be  enrolled  or  registered  within  twelve  ca- 
lendar months,  after  the  passing  of  tbe  said  act,  or  any 
deeds  thereafter  to  be  executed  under  the  powers  oE  Ac 
said  acts  or  any  of  them,  or  of  this  present  ac^  should  not 
be  enrolled  or  registered  within  six  calendar  mondiB  afktr 
the  execution  thereof  respectively,  it  should  be  lairfok  far 
ftny  two  or  more  of  the  comroissionera  for  the  time  beoig 
for  the  redemption  and  sale  of  the  land-tax,  if  tbeyriwdd 
think  fit,  nptm  the  production  of  any  such  deeds,  to  oidv 
the  same  to  be  enrolled  or  registered ;  and  that  all  deeds  to 
be  enrolled  or  registered  pursuant  to  any  such  oidershonU 
be  as  valid  and  effectual  as  if  ike  same  had  been  eoioUed 
or  registered  within  the  periods  prescribed  by  the  said 
acts  or  by  this  present  act;  and  that  dl  conveyanses 
made  subsequent  to  any  deeds  dready  enroUad  ot  ngil- 
tered,  or  to  be  enrolled  or  registered  under  dus  act^  aid 
depending  in  pointof  title  onsuch  deeds,  ahonldtetf 
the  same  effect  as  if  such  deeds  had  been  »nrffllfd  or  »• 
gistered  on  the  day  of  the  dsde  thereof;  vertgAdBm, 
without  prejudice  to  the  validity  of  any  assuraneei  Ane- 
tofore  made  or  thereafter  to  be  made  to  correct  or  oqiply 
any  defects  arising  from  the  want  of  sach  pnrtTJmr*  or 
registry. 

And  after  reciting  that  for  the  purpose  of  redeeming  at 
purchasing  land-tax,  or  of  raising  money  for  reimbuni^ 
the  stock  or  money  previously  transferred  or  paid  «s  ^ 
consideration  for  redeeming  land-tax^  or  for  purclusu^ 
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lusigninents  of  land-tax,  or  for  some  other  purposes  for 
which  lands  and  hereditaments  were  authorized  to  be  sold 
tibdelr  the  powers  and  provisions  of  the  acts  theretofore 
passed,  relating  to  the  redemption  and  sale  of  the  land* 
flui  or  some  of  them,  some  sales  of  lands  and  other  here- 
^tifments  had  been  madie,  the  titles  to  which,  as  derived 
ifiider  such  sales,  might  be  considered  void  or  voidable, 
Pliable  to  be  impeached  at  law  or  in  equity,  or  be  liable 
for  objections  calculated  to  impede  the  free  alienation 
thereof,  it  was  fiiither  enacted  (c).  That  all  sales  made,  and 
til  (Conveyances  executed,  of  lands  or  other  hereditam^its 
i)6ld'foftiie  purpose  of  redeeming  or  purchasing  land-^tax, 
C^  fof^faising  money  as  thereinbefore  was  mentioned, 
provided  such  conveyances  should  appear  to  have  bben 
ifcisecuted  under  the  authority  and  with  tbe  consent  and 
ttpptobation  of  die  respective  commissioners  fi5r  die  time 
Vtin^  authorized  to  consent  to  sales  made  under  the 
ix>wers  of  the  said  acts  respectively,  or  any  of  them, 
idiould  be  and  the  same  were  thereby  ratified  and  confirmed 
:fipom  the  respective  periods  at  which  such  sales  and  con- 
Teyances  were  respectively  made  and  executed,  and  the 
same  should  be  from  siich  respectivie  periods  valid  and 
effectual,  and  be  considered  as  conferring  upon  the  re- 
q>ective  purchasers  of  the  lands  and  hereditaments  therein 
respectively  .comprised,  and  all  persons  claiming  by,  firom, 
through,  under  or  in  trust  for  them  respectively,  a  good 
•nd  Valid  title,  both  at  law  and  in  equity,  to  such  lands 
wfkd  htreditaiBents,  to  all  intents  and  purposes  whatsoever ; 
M^T'^hing  in-  the  said  acts,  or  any  law  or  custon  to  &e 
MHitfary  notwithstanding. 

And  it  was  further  enacted  (ff)^  That  every  peFson  who 
9pdght  conceive  himself  or  herself  injured  or  prejudiced 
by  any  sales  thereby  confirmed,  should  at  any  time  within 

(c)  Sec.  25.  id)  Sec.  20. 
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five  years  after  the  passing  of  the  said  act,  if  such  persmis 
should  not  be  under  any  legal  disability,  but  if  he  or  she 
should  be  under  any  legal  disability^,  then  within  fi?e  yeais 
next  after  such  disability  should  be  removed,  be  entitled 
to  relief  either  by  the  decree  of  a  court  of  equity,  on  a 
bill  filed,  or  by  a  summary  application  to  a  court  of  eqi% 
by  petition,  and  by  the  usual  proceedings  before  die  mas: 
ter  or  other  proper  officer  of  the  court  on  such  petttion 
and  an  order  thereupon,  and  should  under  suck  decree  or 
order  have  an  annual  rent-charge  to  such  amounti  and  fix 
and  during  such  term  or  estate,  and  charged  nfoa  udi 
lands  or  other  hereditaments,  as  such  Court  should  oider 
or  direct ;  and  the  said  Court  should  have  full  power  to 
adjust  the  proportion  and  terms  of  such  annual  lent-chaigB 
between  different  claimantB,  and  to  direct  the  setfienait 
of  such  annual  rent-charge  in  such  manner  as  the  siid 
Court  should,  under  the  circumstances  of  the  case,  in  ill 
discretion  think  proper ;  and  should  also  have  power,  ta 
make  such  order  respecting  the  costs  of  the  parties  as  dw 
Court  should  think  fit 


mam 
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0/  Protection  from  Crown  Deks. 


FoRMERLT,  where  the  seller  was  a  debtor  or  tc^ 
countant  to  the  crown,  die  tide  was  not  good  until  a  fwM 
was  entered  up  on  record.  And  a  pmrchaser  codd  sot 
be  compelled  to  take  the  tide,  although  the  crown  on- 
sented  to  the  payment  of  the  purchase  money  ibto  H 
exchequer  on  account  of  the  debt  (a). 

(a)  Brakespear  9.  lonei,  V.  C.  Master  of  the  Rolls,  MS. 

To 
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«  To  obviate  this  difficulty,  it  was  by  the  loth  section 
of  an  act  of  the  1st  and  2d  year  of  king  (reorge  TV* 
t^  121,  intituled,  ^*  An  act  to  alter  and  abolish  certain 
forms  and  proceedings  in  the  exchequer  and  audit  office 
relative  to  public  accountants,  and  for  making  further  pro- 
visions for  the  purpose  of  facilitating  and  expediting  the 
passing  of  public  accounts  in  Great  Britain,  and  to  render 
perpetual  and  amend  an  act,  passed  in  the  54th  year  of 
his  late  Majesty,  for  the  effectual  examination  of  the 
•accounts  of  certain  colonial  revenues,"  enacted,  That 
in  all  cases  where  any  estate  belonging  to  a  public 
accountant  shall  be  sold  under  any  writ  of  extent,  or 
any  decree  or  order  of  the  Courts  of  Chancery  or 
Exchequer,  and  the  purchaser  or  purchasers  thereof 
or  of  any  pcurt  thereof  shall  have  paid  his,  her  or  their 
purchase  money  into  the  receipt  of  his  Majesty's  ex- 
chequer, an  entry  of  such  payment  shall  be  made  by  the 
commissioners  for  auditing  the  public  accounts  in  the 
declared  account  of  such  public  accountant,  and  from  and 
after  such  payment  and  ent^r  as  aforesaid,  such  pur- 
chaser  or  purchasers,  his,  her  and  their  heirs  and  assigns 
shall  be  wholly  exonerated  and  discharged  from  all  further 
daims  of  his  Majesty,  his  heirs  or  successors,  for  or  in 
respect  of  any  debt  arising  upon  such  declared  account, 
jplthough  his,  her  or  their  purchase  money  shall  not  be 
sufficient  in  amount  to  discharge  the  whole  of  the  said 
debt 

This  provision  was  made  to  meet  a  particular  case,  and 
is  therefore  by  no  means  a  general  remedy.  In  the  case 
a^uded  to,  the  debtor  was  dead,  and  there  was  a  declared 
.account  against  him,  which,  as  he  was  dead,  could  not  be 
increased  by  further  receipts.  Upon  a  petition  by  the 
seller  after  the  act,  the  Master  of  the  Rolls  ordered  the 
seller  to  pay  the  costs  of  the  petition,  and  of  the  payment 
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into  the  exchequer,  and  of  the  entry  being  made  by  the 
commissioners.  The  purchaser  claimed  an  abatement  for 
dilapidations,  and  it  was  submitted  whether  die  payment 
of  the  balance  would  satisfy  the  act.  The  Master  ef  liis 
Rolls  held  that  it  would. 


t  ' 


With  respect  to  the  general  operation  of  statutes  passed 
in  favour  of  purchasers,  it  may  be  laid  down  as  a  rule, 
that  equity  will  not  permit  them  to  be  taken  advaidage  of 
where  the  purchasers  have  notice  of  ibe  incumbrance  or 
deceit  which  the  statutes  were  intended  to  guard  them 
against,  because  qui  scit  se  decipi  non  decipitUTj  and  die 
resolutions  respecting  voluntary  settlements  must  be  con- 
sidered anomalous. 


SECTION  X. 


Of  Equitable  Relief  and  Protection. 


1.  Thus  have  we  taken  a  cursory  view  of  the  several 
statutes  passed  for  the  belief  or  protection  of  purchasers. 
The  relief  and  protection  afforded  to  purchasers  by  tA 
rules  of  equity,  form  the  next  branch  of  our  inquiry. 

A  court  of  equity  acts  upon  the  conscience,  and  as  it  is 
impossible  to  attach  any  demand  upon  the  conscience  <^ 
a  man  who  has  purchased  for  a  valuable  eonsidentioo, 
bondfidey  and  without  notice  of  any  claim  on  the  estaUj  sod 
a  man  is  entitled  to  the  peculiar  favour  and  protection  of 
a  court  of  equity. 

And  it  has  been  laid  down  as  a  general  nile,  that  a  pa^ 
chaser  bondfide^  and  for  a  valuable  consideration,  without 

notice 
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notice  of  any  defect  in  his  title  at  the  time  he  made  hispuv'* 
chase,  may  buy  or  get  in  a  statute,  mortgage  or  aiiy 
other  incumbranoe)  (and  that,  although  it  ia  satisfied) ; 
and  if  he  can  defend  himself  at  law  by  any  such  inctimr 
brance^  his  adrersary  shall  never  be  aided  in  a  court  of 
equity  for  setting  aside  such  incumbrance  :  for  equi^  will 
not  disarm  a  purdiaser,  but  assist  him ;  and  precedents  of 
this  nature  are  very  ancient  and  numerous,  viz.  where  the 
Court  hath  refused  to  give  any  assistance  against  a  pur- 
chaser, either  to  an  heir,  or  to  a  vendor^  or  tQ  the  father-* 
kss,  or  to  creditors,  or  even  to  one.purchater  against 
another  (a). 

,'  And  the  favour  and  protection  of  a  court  of  equity  is 
extended  to  a  purchaser,  not  only  where  he  has  a  prior 
legal  estate,  but  also  where  he  *  has  a  better  right  to  call 
for  the  legal  estate  than  any  other  person  (b). 

A  purchaser  cannot,  however,  protect  himself  by  taking 
H  conveyance  or  assignment  of  a  l^fQ  estate  from  a 
trustee,  in  whom  it  was  vested  upon  express  trusts  (c). 
^  The  Court  of  Chancery  will  not  supersede  aconnnission 
of  bankruptcy  even  for  frauds  where  there  have  been  pur- 
chasers under  it  (d) ;  for  a  commission  being  superseded^ 
aJl  fells  with  it  (e).  So '  equity  will  not  relieve  against  a 
6imd  Jide  purchaser  without  notice,  although  the  remedy 
be  gone  by  accident  (/),  nor- will  it  eompd-  him  to  dis- 


(a)  Basset  v.  Nosworthy,  Finch, 
lot;  Jerrard  t>.  Saunders,  2  Ves. 
JQO.  454.  See  Anon.  2  Cha.  Ca. 
SOS;  Hitbcoz  v.  Sedgwick,  2 
Vern.  1 JO. 

(6)  See  2  Vera.  600 ;  Willough- 
liy  V.  Willoughby,  1  Tenn  Rep. 
703 ;  Blake  v.  Sir  Edward  Hun- 
gerford,  Prec.  Cha.  158 ;  Charlton 
-€.  Low,  i  p.  Wms.  d28.  Ex  parte 
Knott,  11  Ve8.jun.609$  Shine  v. 


Gough,  1  Ball  and  Beatty,  43a. 

(c)  Saunders  t.  Dehew,  2  Vern. 
271 ;  2  Freem.  123. 

(ji)  Ex  parte  Edwaids,  10  Vet. 
jun.  104 ;  ex  parte  Leman,  13 
Ves.  jun.  271 ;  ex  parte  Rawson,  1 
Ves.  and  Bea.  100. 

(e)  See  1  Ves.  and  Bea.  66. 

(/)  Harvy  o.  Woodhouse,  Sel. 
Cha.  Ca.  80 ;  Bell  v. .  Cundall, 
Ambl.  101. 


y  Y  4 
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ooFer  4my  writings  which  may  weaken  his  tide (^);. or 
ttke  Buy  advantage  from  him  by  which  he  may  protect 
himself  at  law,  or  obtain  terms  of  his  antagoaist  (i) ; 
Beidier  will  equity  gire  any  persoa  an  advantage  o^er  (i) 
B'purohaser,  or  any  assistance  against  him(ir) ;  and  his 
having  taken  a  cdlateial  secsri^  for  the  tide  will  .not 
makehiscase  worse  (/),  nnless  the  purchase  by  lhei«iidor 
was  frandulent ;  in  which  case  it  would  have  considflndile 
weight  with  a  court  of  equity  (m)« 

*>l%ie'  rdtes  on  this  «abject  have  gone  so  far^  Aat  a  pur- 
chaser Ami  ^/£efe,  for  valodble  consideration,  and  wiAioiit 
notice^  has  been  allowed  to  take  advantage  c£  a  deed 
which  he  stole  out  of  a  window  by  means  of  a  ladder  (ff), 
and  of  a  :deed  obtained  by  a  third  person  widiont  CHsi* 
djemtion^andby  fraad  (o). 

If  a  man  purchase  for  valuable  consideration^  widioit 
notice  from  a  disseisor,  and  the  disseisee  is  a  trustee  for 
another,  although  the  general  rule  is^  that  a  tmstee  ii 
bound  to oonvey, upon  request,  to  hiBcestui  ^ifuH;  yet 
if  in  this  case  the  trustee  refuse  to  convey  the  l^[alieslste 
t0  itbe '  csttf i»  que  trusty  at  to  suffer  the  latter  to  biog 
an  ejaetment  in  his  (the  trustee's)  name,  a  court  of  equity 
wiU/aot  compid  the  trustee  to>do  so,  becanae  it  woi4d 

(^(Bisbo^ofWoroMterv.Pskw  :  WbitB  v.  Stringsr,  8  Lvr.lOS; 

Mnj«V:fn^,d4»6;.H«a  v.AdkvH 
80D,  SLYem.  403;  1  £q.  Cfu  Abr. 
353,  pi.  54;  Millard's  cam^  2 
Freem.  43;  Sir  Jdm  Burlace  v. 
Cook^  X  Freem.  24;  Jerrard  P* 
SsuQderi,  ^  Vee.  juo.  454. 

(4)  Walvyzm  ,v.  Lee,    9  Vet. 
,jii|i«)24. 

{$)  .BechuiaU.«H  Amdd,  I  Vem. 
354»';  ; 

(ifc)  fin 'OrdJULBi  0.<}ffahaiii,  1 
ymiM2.     *' 

(0  Lowther    r.  Carteien,  For. 
187»  S.  C.  MS.     See,  however^ 


o.  SeUeck,lTtfiu467« 
(m)  How   V.  WdidoD,  2  Vci. 

516. 
(fi)  See  a  case  cited  is  Sate 

p.  Delisiie,  2  Freem.  12S;  aid 

Siddon  v.  Chamelb,  Bvh.  2M; 

and  see  Fagg^s  case,  citad  1  Yen. 

52,  and  reported  in  1  QlHL.Ca. 

.63,  nomine  Sherly  v^Fngfr  W^ 

tfh^ciraimsUQQea  of  tbsft  doaiMt 

appear. 

(o)  Harcoart  v.  Ksowd,  2  Vtff. 
150,cited«. 

in 
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in  effect  be  granting  relief  against  a  purchaser  (/»). 
This  case  strongly  marks  the  favour  shown  to  a  bond  Jide 
purchaser. 

Equity  will  relieve  a  bond  Jide  purchaser  without  notice 
frofid  ancient  statutes,  if  there  be  no  direct  proof  on  either 
side,  and  will  decree  them  to  be  cancelled  {q). 

And  this  rule  extends  to  mortgages,  and  all  incum- 
brances which  have  lain  dormant  for  a  long  time»  and  no 
demand  made  in  respect  thereof  (r). 

So  equity  will  relieve  a  purchaser  for  valuable  conside- 
ration against  a  defective  execution  of  a  power^  in  the 
same  manner  as  he  will  be  relieved  against  a  defective 
surrender  of  copyholds  {s). 

But  if  a  devisee,  having  an  estate  for  life^  with  a  power 
to  dispose  of  the  inheritance  by  will,  sell  the  estate  in  his 
life-time,  equity  cannot  relieve  the  purchaser^  although  by 
the  effect  of  accident  he  has  got  the  l^al  estate  ini  fee- 
simple  ;  for,  in  a  case  like  this,  the  testator  cannot  be 
understood  to  mean  that  the  devisee  should  so  execttte 
the  power.  The  intention  is,  that  he  should  give  by  will,, 
or  not  at  all ;  and  it  is  impossible  to  hold,  that  the  exe- 
cution of  an  instrument  or  deed,  which,  if  it  availed  to  any 
purpose,  must  avail  to  the  destruction  of  that  power  .the 
testator  meant  to  remain  capable  of  execution  to  the  mo- 
ment of  the  devisee's  death,  can  be  considered,  in  equity^ 
an  attempt  in  or  towards  the  execution  of  die  power  (f). 

•    {p)  Turner  v.  Back,    22  Vin.  Treat,  of  Powers,  ch.  0. 

p.  21.  pi.  5,  where  the  ce$tui  que  (0  ^^  ^^^  Eldon;    Reid  r. 

trust  claimed  under  a  voluntary  Shergold,  10  Vea.  jun.  370.    TTie 

■etllement.  opinions  o^  several  eminent  law- 

Xq)  Burgh  r.  Wolf,  Toth.  22(5 ;  yers  were  taken  on  this  case,  be- 

Smith  r.  Rosewell,  t6u/.247;  and  fore  it  went  into  court,  and  they 

aee  ibid.  224.  all  agreed  that  the  case  was  deipe- 

'    (r)    See    Abdy    v.     Loveday,  rate.   In  fieu!t»  it  was  owing  to  those 

FincJi,  250  ;  Sibson  v.  Fletcher,  1  discussions  that  the  plaintiff  in  this 

Cha.  Rep.  32.  caose  knew  of  his  claim,  and  reco« 

(«)  Vide  infra  \  and  see  Chap-  vered  the  estate.    Vide  wpra^  12. 


man  i*.  Gibson,  3  Bro.  C.  C.  229 ; 
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The  mistake  or  ignorance  of  any  of  the  parties  to  a 
conveyance  of  their  rights  in  the  estate,  will  not  turn  to 
the  prejudice  of  a  bond  Jide  purchaser  for  a  ?ahiable 
consideration  (fi). 

If,  however,  upon  a  purchase,  any  person  is  required  to 
join  to  obviate  an  objection  to  the  title,  and  the  objection 
is  stated  in  such  a  manner  as  not  to  convey  loll  infiir- 
amtion,  the  purchaser  cannot  avail  himself  of  the  instni- 
ment  against  the  person  executing  it  (jt). 

But  if  a  person  having  only  a  general  stateneat  that 
there  are  objections  to  a  title  which  bis  concurrence  wiQ 
obviate,  upon  that  communication  executes  an  instnunoit 
and  conveys,  there  is  nothing  to  affect  the  conscience  of 
the  porcbaser,  so  that  the  person  conveying  could  erer 
get  the  estate  back.  If  he  does  not  ask  the  nature  of  the 
(>bjections,  he  determines  against  himself  as  to  any  qoes* 
tikm  between  him  and  the  pwchaser^  if  the  deed  does  not 
show  that  the  objections  were  withheld  from  him  (y).  - 

If  a  person,  having  a  right  to  an  estate,  permit  <Mr  en* 
courage  a  purchaser  to  buy  it  of  another,  the  purchaser 
shall  hold  it  against  the  person  who  has  the  rig:bC  {x)^ 
dtfaougb  covert  (a),  or  under  age  {b).  - 

And  the  same  rule  prevails  even  where  ^  rc^rescan- 
tation  is  made  dirough  a  mistd^e,'  if  the  person  making  it 
might  have  had  notice  of  his  right  (c)  (I). 

(n)  Maiden  v.  Meniil,  2  Atk.  S«     Ves.  jun.  174. 


(x)  Lord  Brajhroke  o.  Inskip^ 
S  Ves.  jun.  417- 

(jf)  Lord  Braybroke  v.  Inakip, 
Mtup. 

(z)  Hobs  9.  Norton,  2  Cha.  Ca. 
128 ;  Hanning  v.  Ferrers,  2  £q. 
Ca.  Abr.  356,  pL  20 ;  and  see  1 
Freem.  310;  16  Yes.  jun.  253. 

(a)  Savage  v.  Foster,  0  Mod. 
35 ;    and  see  Evans  v.  Bicknell,  6 


{h)  WatU  V.  CreiweU,  QVii. 
415 ;  9  Mod.  38.  96,  07 1  ^  ^i^ 
C.  C.  507,  n. ;  Clare  v.  Eail  of 
Bedford,  13  Vin.  536 ;  tod  aie  S 
Cha.  Ca.  85. 123 ;  Cory  v.  Geite- 
ken,  2  Madd.  46. 

(c)  Pearson  v.  Morgan,  2  Bnn 
C.  C.  388*;  see  also  Tcasdakf' 
Teasdale,  Sd.  Cha.  Ca.  59;  bntob- 
serve  the  circamstancesof  thateiie* 


(I)  Sed  qu.  this  as  a  generul  rule,  unless  there  be  firtmd?  See  Ha/* 
craft  V.  Creasy,  2  East,  92  ;  Tapp  v.  Lee,  3  Bos.  and  PulL  367 ;  aid  m 
Holmes  r.  Custance,  12  ^''es.  jun.  279.  So, 
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So  where  a  person,  intending  to  buy  an  estate,  inquires 
of  another  whether  he  has  any  incumbrance  on  the  estate, 
and  states  his  intention  to  buy  it,  if  the  person  of  whom 
the  inquiry  is  made  deny  the  fact,  equity  will' relieve- the 
purchaser  against  the  incumbrance  (d).  Again,  firhere  tt 
purchaser  of  an  equitable  right  inquires  of  the  (arustee  of 
the  legal  estate,  whether  he  knows  of  any  incumbrance^ 
and  he  answers  in  the  negative,  if  it  turn  out  that  he  -  had 
notice  of  any  charge,  he  will  be  answerable* to  the' pur- 
chaser, although  he  plead  forgetfiihiess  in  excuse  (e). 

But  a  person  having  an  incumbrance  upon  an  estate,  is 
not  bound  to  give  notice  of  it  to  any  person  whom  he 
knows  to  be  in  treaty  for  the  purchase  of  Ae  estate  (/)•*' 

If  a  purchaser  take  a  defective  conveyance 'from  the 
vendor,  equity  will  compel  the  vendor  and  his  heirs,  tmd 
all  other  persons  claiming  under  him  by  act  of  law,  tti 
assignees  of  a  bankrupt,  al&ough  without  notice,  and 
even  persons  claiming  as  purchasers  fbr^vahiftble  ccmside* 
ration,  if  with  notice,  to^  make  good  the  conveyance  (g).-  ' 

So  a  purchaser,  by  a  defective  convejrance,  will -be -te- 
lieved  against  persons- who 'did  not  consider  thehriotd'  as 
their  original  or  primary  security;  aldiough  they  may 
have  obtained  an  advantage  at  law  (A);       •'**:-      .  - 

And  if  a  man  sell  an  estateto  which  he  ha»  no  titkj  and 
after  the  conveyancie  acquire  the  title,  he  will  be  compelled 
to  convey  it  to  the  purchaser.  ' 

But  it  seems  to  have  been  considered,  that  this  is  a  per- 
sonal equity  attaching  on  the  conscience  of  the  party,  and 
not  descending  with  the  land  ;  and  therefore,  that  if  the 

{d)  SuprUf  p.  0.  2  Vern.  5M ;  Morse  v,  iUkiMr, 

(f)  Burrowes  v.  Lock,  10  Yes.     1  Anafr.  .}1 ;  and  see  j?  V^.  jim, 
jiin.  470 ;  supray  p.  5.  151 ;  C  Ves,  jun,  745;.  U  V«» 

(/)  Osborn  v.  Lea,  0  Mod.  06.      jon.  625. 

(g)  Jaques  ^  Huntley,  1  Cha.         (k)  Bargh  v.Ffaocia,  Fmcb^sa^ 
Rep.  5,  cited ;  Taylor  v  Wheeler,     and  see  Gilb.  For.  Rom,  123, 

vendof 
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vendor  do  not  in  his  life-time  confirm  the  title,  and  the 
Mtate  descend  to  the  heir  at  law,  he  will  not  be  hound  by 
his  ancestor's  contract  (i).  This  opinion,  however,  seems 
open  to  much  observation,  and  cannot,  it  is  conceived,  be 
relied  on. 

*  Where,  however,  the  conveyance  is  not  perfected  widi 
the  solemnities  positively  required  by  an  act  of  ptilia- 
ment,  as  in  the  case  of  the  ship  r^istry  acts,  equity  ctn- 
not  relieve,  as  it  would  be  against  the  policy  of  the  acts, 
unless.  perh^)s  there  were  direct  firaiud,  in  which  case  it 
should  seem  that  equity  would  relieve  (it). 

It  has  been  said,  that  every  person  who  takes  an  asogiip 
ment  of  a  chaae  in  action,  gives  personai^  eoofidenoe  diat 
there  is  no  lien  upon  it  (l).  Upon  the  purchase  of  a  dboie 
iHtttction^  or  of  any  equitable  right,  it  is  the  invaiiable 
piractiee  of  the  profession,  to  require' notioe  of  ^  sdeto 
be  given  to  the  trustee.  This  of  course  binds  his  coo- 
fcience..  And  notmthstanding  the  general  rule  that^  with 
Teepectio  equitable  rights,  qm  prior  ut  teoqmre  pitiar  cd 
jure  (iff),  it  seems  probable  ths^  equity  would  prefer  s 
Sttbaequent  purchaser  who  had  given  a  proper  notice  to 
Ac  trustee,  to  a  prior  purchaser  who  had  neglected  to  do 
sow  At  least  there  is  a  case  (n)^  which  seems,  in  some 
loeasure^  to  authorise  this  conclusion. 
i  It  maybe  laid  down  as  a  general  rule,  that  a  purchaser 
of  a  chose  in  action  (o),  or  of  any  equitable  title  (pX  ™^ 

(t)  Monev.FalkenerylAiiitr.il.        (a)   Steahope  v.  Eaii  Vaif)r» 
^  (fO  St)el4t  V.  Lecbmere,  13  Ves.     Butler's  n.  (1)  to  Co.  Litt  !2SX);  b.; 


jim.  588 ;  ex  parte  Yallop,  15  Yes. 
jtan.  00.  See  ex  parte  Wright,  1 
Rose,  308. 

Q)  fi^Lord  Tharlowi  in  easu 
Dsviei  t#  AuittDi  1  Ves.  jnn.  247* 

(m)  See  Tourville  v  Naiah,  d  P. 
Wm.  307 ;  ud  aee  2  P.  Wins. 
405  ;  15  Vet.  jon,  354 ;  2  Taunt 
415. 


and  see  1  Vea.  367 ;  0  Vck  jya- 
410. 

(o)  Daviea  v.  Austen,  M  np- 
Torton  o.  Benson,  2  Vern.  70^; 
Priddy  v.  Rose,  3  Mer.  80;  Hand 
r.  Stokea,  4  Price,  101. 

(p)  Whitfield  o.  Fanssat,  1  Va. 

387. 

always 


AND  iPtiOTfiCtlOK.  701 

iJways  abide  by  the  case  of  tii<e  person  from  wbom  he 
bujrs,  and  will  be  entitled  to  all  the  remedies  of  the 
seller  (q).  And  yet,  as  we  have  seen  (r),  there  may  be  a 
case  in  which  a  purchaser  of  a  ckase  in  action,  merely  by 
sustaining  that  character,  will  be  in  a  better  situation  than 
the  person  was  of  whom  he  bought.  And  it  seems,  that 
where  a  person  purchases  a  specific  legacy,  delivered  to 
the  legatee  by  the  executor,  if  there  is  a  deficienoy  ^ 
assets,  the  creditors  must  follow  their  demand  in- Masbir- 
able  time,  or  equity  will  not  assist  them^'  otherwise 
legacies  would  be  eternally  locked  up,  and  crieditors 
encouraged  in  their  laches,  and  to  call  on  p«»cfaasers  of 
legacies  to  refund  at  a  great  length  of  time (^).      >^>• 

So  if  trustees  suffer  a  tenant  for  Ufe^  of  a  raMwable 
leasehold,  to  enjoy  all  the  profits  in  Jbreachv  of  a  trust 
reposed  in  them  to  renew  out  of  the  rents  and  profits,  the 
assets  of  the  tenant  for  life  will  be  applicable  i]i:the:fif0t 
instance  to  their  indemnity,  and  a -purchaser  from*,  the 
tenant  for  life  of  his  life  interest,  will  also,  it  seems,*  be 
answerable  to  the  person  for  whose  benefit  the  renewal 
ought  to  have  been  made.  But,  as  betweai  tiie  trustees 
and  the  purchaser,  the  latter  is  not  primarily  aAsnrertLble. 
If  they  permit  the  tenant  for  life  to  apply  to.  his  o4m  use 
all  the  rents  and  profits,  and  abstain  from  performing  the 
trust,  they  cannot  contend  that  it  was  the  purcfaastfr's  duty 
•to  withhold  any  part  of  the  rents  and  profit^  or  die  eoiif- 
nideration  that  came  in  place  of  them  (0* 

Where  a  purchaser,  after  the  conveyance,  or  even  before 
the  conveyance,  in  prospect  of  t^e  articles  for  sale  being 
carried  into  execution,  has  laid  out  money  in  lasting  imr 
provements,  there  are  but  few  cases  in  which  he  will  not 

iq)  See  ex  parte  Lloyd,  17  Yes.  (1)  Cholmondley  v.  Orford,  Ch. 

Jan.  245.  H.  T.  175S,  MS, 

(r)  George  v.  Milbanke,  0  Vet.  (0  Ld.  Mootford  v.  Ld.  Cadb- 

JUD.  100 ;  supra,  p.  630.  gin,  17  Vet.  Jan.  4S5. 

be 
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be  allowed  for  them,  in  ease  the  aid  of  a  court  of  equi^ 
IB  required  to  relieve  againat  the  purchase  (u). 

And  even  supposing  the  Court  to  be  unwilling  tomake 
an  aUi^ioanee  for  repairs  and  improvements,  yetif  an  aei- 
oount  of  rents  and  profits  is  to  be  taken,  and  the  pUdntiff 
wiH  not  accept  the  aceount,  according  to  t&e  yalue  of  the 
estate  when  the  purchaser  entered,  but  insists  to  have  die 
account  taken  according  to  the  present  value,  the  Court 
vriU  comp^  him  to  miake  an  allowance  for  repairs  and 
imppovemente  (w). 

li,  hovirever,  a  man  has  acted  fraudulently^  and  is  es*- 
ackmS'Of  a  defect  in  his  title,  and  with  that  convktioD  in 
his  mind  expends  a  sum  of  money  in'improvementi^'hsis 
not  enidtied  to  avail  himsdif  of  it  If  a  different  role 
shoold  prevail,  it  would  certainly,  as  Lord  Glare  rfsnsikffd, 
liiUy  justify  a  proposition, .  once  stated  at  the  bar  <ii'lkt 
Ckmrt  .of.  Chancery,  in  Ireland,  that,  it  was  a .  ooamos 
equity  to  improve  the  right  owner,  out  of  thefosMMsn 
of  his'  estate.  However,  if.  the.  sums  are  lai^gc^  tfiattv* 
eomstance  may  influence  the  Court  in  decreeing  an 
account  finom  thetkne  of  filing  thebiU  only,  and  BO^Aoni 
Ifae  time  of  taking  possession  (jr).  -     i... 

0  fiutif  the  aid  of  a  court  of  equity  is  not  lequiied,  and 
a^ijpeiBon  can  recovev  the  estate. at  law,:  ecpiity^ .naUm 
there  be  firaud,  cannot,  it  is  conceived,  relieve  the  pw- 
chaser  on  account  of  money  laid  out  in .  rqiaira  sad 


•      *•  .  w  .-       •  *' 


(ii)£dlinv.Battaly,2Lev.l52;  US;  and  see  0Mo<L4lS;W 

Pcteno^  V;  Hickman,  1  Cha.  Rep.  nard.  Cha.  Rep.  450 ;  1  Vera.  ISO; 

5,  cited ;  Whallej  v.  Whalley,  1  Shine  vw  Gougb,  1  Ball  and  BeUtj, 

Vem.  4S4 ;  Savage  v.  Taylor,  For.  444. 

234 ;  Baugh  v.  Price,  1  Wils.  320;  (w)  Thomlinson  v.  Smith,  Fmcb, 

ex  parte  Hughes,  6  Ves.  jun.  617 ;  378. 

e*  parte  James,  8  Ves.  jun.  337 ;  (,*)  Kenny  v.  Browne,  3  Ridgv. 

Browne  v.  Odea,  1  Scho.  and  Lef.  P.  C.  518. 

improvements; 
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I 

improvements ;  but  must  dismiss  a  bill  for  that  purpose 
with  costs  (^). 

Where  a  person  purchases  with  notice  of  an  incum- 
brance, although  he  pay  off  prior  ones  to  which  that  in- 
cumbrance was  posterior,  yet  he  lets  it  in  as  the  first 
incumbrance  on  the  estate,  and  cannot  claim  the  benefit 
of  the  prior  incumbrances  which  he  has  paid  off  (z). 

It  seems,  that  where  two  persons,  claim  a  reversion,  to 
which  only  one  can  be  entitled,,  a  bill  will  lie  to  perpe^ 
tuate  testimony,  although  both  of  them  are  purchasers,  or 
only  one  of  them  is  a  purchaser  (a)  ;  for  sucIl  a  bill  calls 
for  no  discovery  from  the  defendant,  but  merely  prays  to 
secure  that  testimony ;  which  might  be  had  at  that  time,  if 
the  circumstances  called  for  it  (I). 


'^11.  Thus  have  we  seen  how  peculiarly  a  &7;7ij/{£i!?|nur* 
chaser  without  notice  is  favoured  and  protected  by  equity- 
But  if  a  purchaser  have  notice  of  any  claim,;  or  incum- 
brance, his  conscience  is  affected;  and  a  court  of  equity 
9rill  dien  not  only  refuse  to  interfere  m  his  fieivour,  but  will 
assist  the  claimant  or  incumbrancer,  in  establishing  Ids 
claims  against  him  :  his  having,  given  a  consideration  will 
not  avail  him ;  for,  as'Lord  Hardwioke. observes,  he  thiows 
away  his  money  voluntarily,  and  of  his  own  firee  will  (6). 

"  '  (^  Se€  Needier  v.  Wright,  Nels.  the  tenant 

Ca.  Rep.  57;  but  see  Peterson  v.  (z)  Toulmin  v.  Steere,  3  Mer* 

.Hidunan,  1  Cha.  Rep.  3,  cited.  210. 

This  case,  prob^ly,  turned  on  the  (a)  See  Lord  Dnrsley  v.  Rte- 

firmttd  in  the  yrife  standing  by  while  haidinge,  6  Yes.  jun.  251* 

the  improvements  were  made  with-  (6)  See  3  Atk.  23S ;    Fits.  T. 

out  giving  notice  of  her  claim  to  Subpoena,  pi.  2. 

(I)  But  note,  the  point  was  not  settled,  and  it  does  not  seem  quite 
elear,  what  determination  it  would  receive ;  as  retaining  inch  a  hill,  is 
evidently  granting  relief  against  a  purchaser. 

And 


704 


OF  EQUITABLY  RELIEF 


And  it  may  be  laid  down  as  a  general  rule,  tliat  a  par^ 
chaser  with  notice  is  in  equity  bound  to  the  same  eitent, 
and  in  the  same  manner,  as  the  person  was  of  whom  he 
purchased  (c).  Thus,  suppose  trustees  for  preserving  con- 
tingent remainders  to  join  in  destroying  them,  and  to 
convey  the  estate  to  a  purchaser,  if  the  purchaser  boy  fi>r 
a  valuable  consideration,  and  without  notice,  he  cannot  be 
affected.--  But  if  he  buy  with  notice  of  the  trust,  althoo^ 
for  a  valuable  consideration,  he  must  convey  the  estptes 
to  the  uses  of  the  setdement  (d). 

But  we  may  here  observe,  that  it  is  at  lajst  setded,  dnt 
trustees  joining  in  a  recovery  after  the  first  temiit  is 
tail  is  of  age,  is  not  a  breach  of  trust,  and  ther^bie  a 
purchaser  may  safely  buy  under  the  title  acquired  by  Ae 
recovery  (e). 

A  purchaser  will  be  bound,  even  at  law,  by  a  parol 
agreement  for  a  lease  not  within  the  statute  of  firands,  Ibe 
granting  of  which  constituted  part  of  the  considenliao^ 
although  it  be  not  mentioned  in  the  agreement  Jbr!  piff^ 
chase,  and  the  rent  be  not  fixed  (/). 
,  But  where  the  consent  of  a  person  is  essential  Id  tbe 
validity  of  a  lease  agreed  to  be  granted,  and  he  himidf 
purchases  the  inheritance,  although  with  foil  nolioe,  yet 
he  will  not  be  bound  by  the  agreement 

This  was  decided  in  a  recent  case,  where  a  copyholder 
granted  a  lease  to  Lufilin  for  one  year,  and  so  firooi  jcv 

(c)  Winged  v.  Lefebuxy,  1  Eq.     Best  304. 


Ct.  Abr.  S2»  pi.  43  ;  Jacksoii's 
caae,  Lane,  00;  Gore  v.  Wiglet* 
worth,  cited,  ihid.;  Earl  Brook  v* 
Bulkdej,  2  Ves.  498;  Taylor  v. 
Stibbert,  2  Ves.  jun.  437 ;  Lord 
Vemey  v.  Carding,  1  Scho.  and 
Lef.  345,  cited ;  Crofton  v.  Orms- 
by,  2  Scho.  and  Lef.  583 ;  Dun- 
bar, V.  Tredennick,   2  Ball  and 


(<0  MaiiMU  V.  MaiiA  2  P. 
Wms.  (578. 

(c)  Biacoe  v.  Periuss,  1  Vei. 
and  Bea.  485.  Tlie  Lotd  ChHH 
cellor  has  since  decided  theaai 
point  in  the  aame  way. 

(/)  Denn  V.  Cartwri^t,  4  M 
29. 
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to  year,  if  the  lord  would  give  a  license.  The  lord  of  the 
manor  purchased  the  reversion  himself,  and  took  a  surren- 
der in  the  name  of  a  trustee.  The  terms  of  the  demise 
were  correctly  stated  in  the  abstract  of  the  title ;  the 
agreement  contained  an  exception  of  all  subsisting  leases 
(if  any  there  were),  and  in  a  deed  from  the  vendor  to  the 
purchaser's  trustee,  there  was  an  exception  in  the  covenant 
against  incumbrances,  '^  of  the  several  and  respective 
subsisting  lease  or  leases,  or  agreements  for  leases,  under 
which  the  present  tenants  now  hold  the  premises."'  After 
the  purchase,  the  lord  gave  notice  to  his  trustee,  tl^at  he 
would  not  grant  any  license  to  any  copyholder  of  his 
manor  to  demise.  The  trustee  then  gave  notice,  to 
Luffkin  to  quit,  and  brought  an  ejectment,  in  which. he 
recovered,  the  Court  of  King's  Bench  being  of  ppjlnipn, 
that  the  lease  did  not  operate  as  a  leiase  for  ibur^en 
years  (^g).  Then  Luffkin  filed  a  bill  against  j^e  trustee 
and  the  lord  for  a  specific  performance,  on  the  ground  of 
the  lord  having  notice  of  the  lease,  and  of  its  being  ex- 
cepted in  the  contract,  &c.  A  case  was  directed  to  the 
Court  of  Common  pleas,  who  held,  first,  that  the  lease  w^ 
npt  a.  lease  for  fourteen  years;  and  secondly,  that  the 
tenant  had  no  remedy  on  the  covenant  in  the  lease  for 
quiet  enjoyment  (A),  The  cause  then  came  on  upon  the 
eq^^  reserved,  and  was  fully  argued  by  Romilly  for  the 
pl^tiff,  aQd  by  Hollist  and  Bosanquet  for  the  defendants. 
And  Lord  Eldon,  after  taking  a  day  to  consider,  pro- 
mninced  judgment  shortly,  that  there  was  not  equity 
sufficient  to  support  the  bill(0* 

This  decision  demands  particular  attention.  It  seems 
founded  on  great  principles  of  equity,  although  die  pur- 
chaser had  voluntarily  placed  himself  in  a  situation  in 

(g)  Doe  V.  Luflkin,  4  East,  221.         (t)   Ch.  15Ui  Joly  1805.  S.  C. 
(A)  I  New  Rep.  163.  U  Ves.  jun.  170. 

z  z  which 
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which  it  was  his  interest  to  refose  his  consent,  widumt 
i¥hicfa  the  lease  could  not  be  sustained.  We  cannot  fail 
tb  distinguish  this  case  from  that  where  a  man,  haying  a 
partial  interest  in  an  estate,  agrees  to  grant  a  lease  whi(£ 
his  interest  does  not  enable  him  to  grant ;  and  then  joins 
with  the  remainder-man  in  selling  the  estate  to  a  poTGhaser, 
with  fiill  notice  of  the  agreement  There  equity  ligfadj 
holds  the  purchaser  bound  by  the  agreement.  The  vendor 
was  bound  to  grant  the  lease,  or  to  answer  in  damages  for 
non-performance  of  the  agreement ;  and  as  the  poichaser 
had  notice  of  the  contract,  and  takes  an  estate  whkh 
enables  him  to  perform  it,  it  is  but  just  that  he  shoold  be 
compelled  to  do  so,  in  order  to  exonerate  ihe  vendor  frool 
an  action  for  breach  of  the  contract  And  on  this  gmoA 
it  should  seem,  that  if  in  the  case  of  Luffldn  v.  Nmn; 
Luflfkin  could  have  recovered  on  the  covenant  for  qisBt 
enjoyment,  the  lord  would  have  been  compelled  to  pia^ 
form  the  agreement  If  this  had  not  been  Lord  EUoA 
opinion,  he  would  not  have  asked  the  Court  of  Coinmon 
Pleas,  whether  Luffkin  could  recover  on  Ihe  covenant  Af 
quiet  enjoyment  in  case  he  were  evicted.  Lord  Redes^ 
dale  appears  to  have  overlooked  this  distinction,  when  id 
a  late  case  he  found  fault  with  one  point  in  Aie  case  of 
Taylor  v.  Stibbert,  viz.  that  he  thought  the  purchaser  hsd 
a  right  to  say,  that  having  purchased  firnn  Ae  son  as  wiB 
as  the  father,  and  the  ccvenant  not  bang  Unding  &n  ikemdt 
estate^  he  should  not  be  bound  further  than  as  he  pm^ 
chased  an  estate  which  was  bound,  and  therefim  tliat 
notice,  or  no  notice,  was  of  no  consequence  to  Um  (it); 
The  doctrine,  however,  can  only  apply  to  cases  where  the 
purchaser  ought  to  indemnify  the  seller  against  Ae 
agreement 
Where  a  purchaser  buys  a  reversion  expectant  upon  % 

{jk)  Sees  Scha  and  Let  599. 

particuhr 


AND  PROTECTION.  JVJ 

partictdar  estate,  as,  subject  to  the  life  estate  of  /*  & 
although  it  turn  out  that  no  such  estate  is  in  existence,  yet 
/.  S.  will  be  decreed  to  hold  the  estate .  during  his  life, 
against  the  purchaser  (/)• 

Although  a  pfurchaser  with  notice  should,  to  strei^then 
his  estate,  levy  a  fine,  and  five  years  were  to  pass  without 
a  claim,  yet  the  fine  and  nonclaim  would  be  inoperative ; 
for  as  be  purchased  with  notice,  notwithstanding  any 
consideration  paid  by  him,  he  is  but  a  trustee,  and  so  the 
Mtate  not  being  displaced,  the  fine  cannot  bar  (m) ;  so, 
although  he  purchase  under  a  decree  in  equity,  yet,  if  the 
decree  was  obtained  by  fraud,  he  cannot  protect  him- 
self (n). 

But  where  it  is  a  mere  legal  title,  and  a  man  has  pur- 
chased an  estate  which  he  sees  himself  has  a  defect  upon 
die  face  of  the  deeds,  yet  the  fine  will  be  a  bar,  and  not 
atfect  him  with  notice,  so  as  to  make  him  a  trustee  for  the 
person  who  had  the  right,  because  this  would  be  carrying 
it  much  too  £ur,  for  the  defect  upon  the  face  of  the  deeds 
in  often  the  occasion  of  the  fine  being  levied.  This  was 
laid  down  by  Lord  Hardwicke  (o).  And  it  was  resolved 
kx  F^rmor's  case  (/»),  that  if  A  purchases  laiid  of  jB,  and 
ifietwards  perceiving  that  B  had  but  defeasible  title,  and 
lliteit  C  had  a  right  to  it,  A  (I)  levies  a  fine  with  proclama- 
tions to  a  stranger,  or  takes  a  fine  from  another  with  pro. 
4dkiiations,  with  the  intent  to  bar  the  right  of  C ;  this  fine, 
00  levied  by  consent,  should  bind,  for  nothing  was  done  in 

(/)  Walton  V.  Stanford,  2  Vern.  (n)  Kennedy  v.  Daly,  1  Scho. 

$79.    See  Doe  v.  Archer,  1  Bee.  and  Lef.  535;  Gifiard  v.  Hcnrt,  ib. 

attlFiiU.  581.  386. 

(^)  1  Vern.  14Q;  2  Atk.  631 ;  (0)  2  Atk,  631 ;  and  see  Und. 

Kennedy  v,  Daly,  1  Seho.  and  Lef.  390. 

355.  (j^)  3  Rep.  79,  a. 

(I)  B  is  by  mistake  inserted  in  the  report  for  A, 

z  z  2  this 
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this  case  wliich  was  not  lawfiiL  So  the  accepting  a  re- 
lease of  a  right,  is  in  no  case  an  acknowledgment  that 
a  right  existed.  If  it  were  an  admission  of  righ^  it 
must  always  be  liable  to  objections,  because  the  consi- 
deration for  the  release  is  always  much  less  than  the  value 
of  the  thing  demanded ;  but  in  truth,  the  considentioa 
given  being  less  than  the  value  of  the  thing  demanded, 
the  transaction  amounts  to  a  denial  of  the  lighl;  instead  of 
an  acknowledgment  (g). 

Notice,  before  actual  payment  of  all  the  moneyi  although 
it  be  secured  (r),  and  the  conveyance  actually  executed  (i), 
or  before  the  execution  of  the  conveyance,  notwiflistand- 
ing  that  the  money  be  paid  (/),  is  equivalent  to  nodoe 
before  the  contract 

But  if  the  conveyance  be  executed,  and  the  mon^paid, 
a  purchaser  vnU  not  be  affected  by  notice  of  an  incmo- 
brance,  although  a  prior  incumbrance,  intended  to  be  dn- 
charged,  is  not  paid  off(u). 

And  notice  at  the  tim^  of  getting  in  a  precedent  incmnr 
brance,  as  a  protection  i^ainst  mesne  chaiges,  is  not  ma* 
terial,  so  that  he  had  not  notice  at  the  time  of  the  pur- 
chase (x).  Indeed,  after  a  conveyance  is  executed,  it  is 
seldom  that  a  purchaser  thinks  of  procuring  a  prior  legal 
estate,  unless  he  discovers  some  incumbrance  on  die 
estate,  against  which  he  is  anxious  to  protect  himself. 

But  although  a  purchaser  has  notice  of  an  equitable 
claim  by  which  his  conscience  is  affected,  yet  a  person 


(q)  tJnderwood  v.  Lord  Cour- 
town,  2  Scho.  and  Lef.  68. 

(r)  TourviUc  v.  Naish,  3  P.  Wins, 
307;  Story  v.  Lord  Windsor,  2 
Atk.  630 ;  More  v,  Mayhow,  1  Cha. 
Ca.  34;  2  Freem.  175,  pi.  235. 

(«)  Jones  V,  Stanley,  2  £q.  Ca. 


Abr.  685,  pi.  9. 

(0  Wigg  V.  Wigg,  1  Atk.  584. 

(u)  Meynell  v.  Garraway,  N«k 
Cha.  Rep.  63. 

(*)  Cockes  V.  Sherman,  2  Ttm> 
13  ;  and  see  2  Ves.  574. 
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purchasing  from  him  bon&Jide^  and  without  notice  of  the 
right,  will  not  be  bound  by  it  (^). 

So,  on  the  other  hand,  a  person  with  notice  of  an  equita- 
ble claim,  may  safely  purchase  of  a  person  who  bought 
bondjidey  and  without  notice  oi\i{z)  ;  although  this  cir- 
cumstance may  influence  the  Court  with  respect  to 
costs  (a)  (I).  This  rule  is  consistent  with  the  others ;  it  is 
not  in  favour  of  the  purchaser  with  notice,  but  of  the  pur- 
chaser without  notice.  If  a  different  rule  prevailed,  he 
might  not  be  able  to  sell  the  estate. 

It  still  remains  to  show  what  will  be  deemed  sufficient 
notice  to'  a  purchaser ;  but  the  importance  of  this  subject 
seems  to  demand  a  separate  chapter. 

{y)  Ferrars  v.  Cherry,  2  Vem.  pi.  ^\    Brandling  v.  Ord,   1  Atk. 

384 ;  Mertins  v,  Joliffe,  Ambl.  313 ;  571 ;  Sweet  v.  Southcote,  2  Bro.  C. 

Lowther  v.  Carleton,  MS.  Barnard.  C.  66 ;  2  Dick.  671 ;  Lowther  v. 

Rep.  Cha.  358  ;  Forrester,  187 ;  Carleton,  2  Atk.  242 ;  Andrew  v. 

t  Atk.  242.    See  Pitts  v.  Edelph,  Wrigley,  4  Bro.  C.  C  125. 

Toth.  284.  {a)  Andrew  r.  Wrigley,  4  Bro. 

(i)    Harrison    v.  Forth,    Free.  C.C.  125. 
Cha.  51 ;    1  £q.  Ca.   Abr.  331, 

(I)  In  Grounds  and  Rudiments  of  Law  and  Equity,  p.  275,  tit.  3779 
Lord  Talbot  is  erroneously  stated  to  have  held  in  Lowther  v.  Carleton, 
that  where  a  purchaser  with  notice  conveys  to  another  without  notice,  the 
•econd  sale  was  vicious,  because  of  the  former  conveyance  being  with 
notice  \  and  the  author  of  that  book  warmly  espouses  the  doctrine. 
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Notice  is  either  actual  or  constructive  ;  but  there  is 
no  difference  between  actual  and  constructive  nodce  m  its 
consequences  (a). 

I.  Of  actual  notice  little  can  be  said.  It  requires  no 
definition,  and  it  need  only  be  remarked,  that,  to  consti- 
tute a  binding  notice,  it  must  be  given  by  a  peisou  in- 
terested in  the  property,  and  in  ihe  course  of  the  treaty  for 
the  purchase.  Vague  reports  from  persons  not  interested 
in  the  property,  will  not  affect  the  purchaser's  ccmscieDce; 
nor  will  he  be  bound  by  notice  in  a  previous  tranwirrioa 
which  he  may  have  forgotten. 

That  vague  reports  from  strangers  are  not  notice,  was 
decided  in  the  case  of  Wildgoose  v.  Weyland  (b),  where 
one  man  came  to  a  person  about  to  buy  a  houses  and  told 
him  to  take  heed  how  he  bought  it,  for  <he  vaidoT  had 
nothing  in  it,  but  upon  trust  for  A  :  and  ano&er  penon 
came  to  him,  and  told  him  it  was  not  so,  for  the  vendor 
was  seised  of  the  land  absolutely.  The  information  of  die 
first  proved  correct,  yet  the  purchaser  was  held  not  to  have 
notice ;  because  such  flying  reports  were  many  times 
fables,  and  not  truth  ;  and  if  it  should  be  admitted  for  a 
sufficient  notice,  then  the  inheritance  of  every  man  might 
easily  be  slandered. 

And  not  only  a  mere  assertion,  that  some  other  person 
claims  a  title  is  not  sufficient,  but,  perhs^s,  a  general  daifl 

(a)  See  Ambl.  626. 

{b)  Goulds.  147,  pL  Q7\  and  Cornwallb's  case,  Toth.  254. 
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is  not  sufficient  to  affect  a  purchaser  with  notice  of  a  deed, 
of  which  he  does  not  appear  to  have  had  knowledge  (c). 

However,  no  person  could  be  advised  to  accept  a  title 
concerning  which  there  were  any  such  reports,  or  asser- 
tions, without  having  them  elucidated  ;  because  what  one 
judge  might  think  a  flying,  vague  report,  or.  a  mere 
assertion,  another  might  deem  a  good  notice.  For  in- 
stance,  in  Fry  v.  Porter  (rf).  Hale,  C.  B.  in  speaking  of  the 
point  of  notice  in  that  case,  (which,  however,  did  not 
relate  to  a  purchaser),  said,  ^^here  are  several  circum- 
stances that  seem  to  show  there  might  be  notice,  and  a 
public  voice  in  the  hausCy  or  an  accidental  intimation^  &c. 
may  possibly  be  sufficient  notice/' 

That  the  notice  to  the  purchaser  must  be  in  the  same 
transaction,  seems  to  have  been  settled  in  a  case  (e)  upon 
the  statute  of  charitable  uses  (/),  the  faqts  of  which  were^ 
that  land  given  to  charitable  uses  was  intended  to  be  sold 
by  act  of  parliament,  and  when  the  bill  was  read  in  par- 
liament,  it  was  declared,  that  the  land  was  chargeable  with 
a  charitable  use,  and  an  offer  was  made  to  otherwise  assure 
the  charitable  use.  The  bill,  however,  did  not  pass,  and 
the  land  was  afterwards  sold  to  one  of  the  members  of  the 
House,  who  spoke  in  the  debate  on  the  bill ;  yet  this  notice 
was  held  not  to  be  sufficient  notice,  because  it  was  not 
known  to  the  purchaser,  except  as  a  member  of  parlia- 
ment 

It  may  be  here  proper  to  mention,  that  an  action  on  the 
case  for  slander  of  the  vendor's  title  will  not  lie  against  a 
person  for  giving  notice  of  his  claim  upon  an  estate,  either 
by  himself  or  his  attorney,  at  a  public  auction,  or  to  any 

(c)  S«e  Jolland  v.  Stainbridge,     Duke,  64 ;  and  the  cases  infra^  as 
3  Vea.  jun.  47S.  to  notice  to  an  agent    See  1  Ves. 

(d)  1  Mod.  300.    See  Butcher     jun.  495. 

V.  Stapely,  1  Vera.  363.  (/)  St^a,  p.  643. 

(c)  SfiB  East  GreenstejM**  case, 

z  z  ^  person 
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person  about  to  buy  the  estate ;  although  the  sale  be  there- 
by prevented  {g) ;  and  to  sustain  the  action,  mdioe  in  the 
defendant  must  be  proved  (h). 

Nor  will  the  action  lie  against  the  attorney,  althoogh  he 
do  not  deliver  the  precise  message  of  his  piinctpal,  pro- 
vided it  be  to  the  same  effect 


IL  Constructive  notice,  in  its  nature,  is  no  more  Aan 
evidence  of  notice,  the  presumptions  of  which  are  so 
violent,  that  the  Court  will  not  allow  even  of  its  being 
controverted  (t) ;  but  it  is  difficult  to  say  what  will  amount 
to  constructive  notice.  The  following  rules  may,  perhaps, 
assist  the  learned  reader  in  his  researches. 

I.  Notice  to  the  counsel,  attorney,  or  agent  of  the  piu^ 
chaser,  is  notice  to  him  (k) ;  for  otherwise,  as  Lord  Talbot 
observed,  a  man  who  had  a  mind  to  get  another*s  estate, 
might  shut  his  own  eyes,  and  employ  another  to  treat  for 
him  who  had  notice  of  a  former  title ;  which  would  be  a 
manifest  cheat  (l).  And  the  same  rule  prevails,  altbougit 
the  counsel,  attorney  or  agent,  be  the' vendor  (01),  or  be 
concerned  for  both  vendor  and  purchaser  (n). 

So  notice  to  the  town  agent  of  the  purchaser  s  attorney 
in  the  country,  is  also  notice  to  the  purchaser  (0). 


{g)  Hargrave  v.  Le  Breton, 
4  Burr.  2422. 

(i)  Smith  V.  Spooner,  3  Taunt 
240.  See  Rowe  v.  Roach,  1  Maw. 
and  Selw.  304 ;  Pitt  v.  Donovan, 
ib.  639. 

(t)  See  2  Anstr.  438  ;  per  Eyre, 
C.B. 

{k)  Newstead  v.  Searles,  1  Atk. 
265  ;  Le  Neve  v.  Le  Neve,  3  Atk. 
646 ;    1  Ves.  64 ;    Brothcrton  r. 


Hatt,    2  Vem.  574 ;  Aihkf  r. 

BaUUe,  2  Ves.  368;    Maddoz  r. 

Maddoz,  1  Ves.  61 ;  aiidieeSClia. 

Ca.  110. 
(/)  Attomey^General  r.Gower, 

2  Eq.  Ca.  Abr.  685,  pi.  II.   See 

Ambl.  626. 
(m)  Sheldon  t^  Cox,  AmU.  (^ 
(«)  Le  Neve  v.  Le  Neve,  3  Alt 

646. 

(o)  Norris  v.  Le  Neve,  3  Atk.  26. 

And 
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And  it  is  immaterial  that  the  purchase  is  made  under 
the  direction  of  a  court  of  equity ;  and  infants  are  equally 
bound  with  adults  (/>). 

And  if  a  person,  with  notice  of  any  claim,  purchase  an 
estate  in  the  name  of  another,  without  his  consent,  yet  if 
he  afterwards  assent  to  it,  he  is  bound  by  the  notice  to  his 
agent  (g).  So  a  man  cannot  elude  the  effect  of  having 
notice,  by  procuring  the  conveyance  to  be  made  to  a  third 
person  (r). 

But  although,  if  a  man  purchase  an  estate  which  is  sub- 
ject to  an  equity  only,  of  which  he  or  his  agent  has  notice, 
it  is  a  fraud  ;  yet,  if  an  instrument  is  signed  by  all  parties, 
the  intention  cannot  be  interpreted,  contrary  to  such  in- 
strument, by  notice  to  an  agent,  that  some  of  the  parties 
had  such  intention  (s). 

Although  the  counsel,  attorney  or  agent,  be  employed 
only  in  part,  and  not  throughout  the  transaction,  the  pur- 
chaser is  equally  affected  by  the  notice.  This  was  doubted 
in  the  case  of  Vane  v.  Lord  Barnard  (0 ;  but  ia  the  later 
case  of  Bury  v.  Bury,  before  Lord  Hardwicke  (u),  he  said, 
^*  where  an  agent  has  been  employed  for  a  person  in  part, 
and  not  throughout,  yet  that  affects  the  person  with 
notice/' 

The  notice  to  the  counsel,  attorney  or  agent,  must,  how- 
ever, be  in  the  same  transaction;  because  he  may  very 


(ji)  Toulmin  v.  Stare,  3  Mer. 
210.  A  petition  for  rehearing  was 
presented,  which  was  afterwards 
withdrawn  under  circumstances  not 
connected  with  the  legal  points  in 
the  case. 

(q)  Merry  r.  Abney,  1  Cha.  Ca. 
38 ;  1  £q.  Ca.  Abr.  330 ;  2  Freem. 
151;   Nels.   Cha.  Hep.  59;  Jen- 


nings V.  Moore,  2  Vem.  609 ;  1 
Bro.  P.  C.  244. 

(r)  Coote  V.  Manunon,  5  Bro. 
P.  C.  by  Tomlins,  355. 

(s)  See  1  Bro.  C.  C.  351. 

(0  Gilb.  £q.  Rep.  6.  See2Pow. 
Mortg.  597,  598,  4th  edit 

(u)  Chan.  11th  July  1748,  MS. 
Appendix,  No.  25. 

easily 
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easily  liave  forgotten  it  (t;) ;  and  if  this  were  not  the  rule 
of  the  Court,  it  would  be  of  dangerous  consequence,  as  it 
would  be  an  objection  against  the  most  abk  counsel, 
because  of  courise  they  would  be  more  liable  than  others 
of  less  eminence  to  have  notice,  as  they  are  engaged  in  a 
great  number  of  afiairs  of  this  kind  (jf).  The  same  nde  of 
course  implies  to  the  purchaser  himself.  If  a  man  pur- 
chases an  estate,  under  a  deed,  which  happens  to  rdate 
also  to  other  lands  not  comprised  in  that  purchase^  tnd 
afierwardspurchases  the  other  lands  to  which  an  apparent 
title  is  made,  independent  of  that  deed,  the  foim^  nolice 
of  the  deed  will  not  of  itself  affect  him  in  the  seomd 
transaction,  for  he  was  not  bound  to  cany  in  his  reooir 
lection  those  parts  of  a  deed  which  had  no  relation  to  the 
particular  purchase  he  was  then  about,  nor  to  take  notice 
of  more  of  the  deed  than  affected  his  iheai  purchase  (y). 

2.  A  public  act  of  parliament  binds  all  mankind ;  butt 
private  act  of  parliament  is  not,  of  itself,  notice  to  a  pur- 
chaser (z).  And  it  is  conceived,  that  an  act  oi  parhameat 
of  a  private  nature,  but  made  a  public  act  (I),  in  order  that 
it  might  be  judicially  taken  notice  of,  instead  of  heing 
specially  pleaded,  and  to  save  die  expense  of  an  attested 

(o)  PreBton  v.  Tubbin,  1  Vern.  MS.;  AaUey  v.  BaiQie,  2  Vil. 
2B6;  FiUgendd  v.  Faucooberge, 
Fitzgib.  297 ;  2  £q.  Ca.  Abr.  682, 
(D.)  n.  (b) ;  Warwick  v.  Warwick, 
3  Atk.  2Q1 ;  Worsley  v.  Earl  of 
Scarborough,  3  Atk.  392 ;  Steed  v. 
Whitaker,  Barnard.  Cba.  Rep.  220; 
Hine  v.  Dodd,  2  Atk.  275 ;  Low- 
ther  v»  Carleton,  2  Atk.  242,  S.  C. 


^68.    See  1  Vet.  435. 

<J7)  P£rLordHaxdwicke,2Atk. 
242. 

(jf)  Hamilton  v.  Royae,  3  Scha 
and  Lef.  32?.  Per  Lord  Redei' 
dale ;  Mountford  v.  Scott,  5  Madi 
34. 

(z)  See  2  Ves.  480. 


(I)  This  will  not  happen  in  future,  for  it  has  been  resolved  tint  i 
private  act  ihaH  not  be  made  a  public  act ;  but  it  may  be  enacted,  thit 
die  act  shall  be  printed  by  the  king's  printer,  and  thai  a  piinted  copjcf 
it  shall  be  evidence. 
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copy,  would  not  be  deemed  such  a  public  act  as  to  be,  of 
itself,  notice  to  a  purchaser  (a). 

3*  las  pendens  is  of  itself  notice  to  a  purchaser  {b\ 
unless  it  be  collusive,  in  which  case  it  will  not  bind 
hun  (c),  but  it  is  not  of  itself  notice  for  the  purpose  of 
postponing  a  r^stered  deed  (d). 

A  subpcma  served,  is  not,  however,  a  sufficient  lispen^ 
denSf  unless  a  bill  be  filed  (e) ;  but  when  the  bill  is  filed, 
die  Us  pendens  begins  firom  the  service  of  the  subpcena. 
And  the  question  must  relate  to  the  estate,  and  not  merely 
to  money  secured  upon  it  (/) ;  but  a  biU  to  perpetuate  the 
testimony  of  witnesses,  and  to  establish  a  will,  is  a  suf- 
ficient lis  pendens  (g). 

To  afiect  a  purchaser,  it  has  been  said  that  there  ought 
to  be  a  close  and  continued  prosecution  of  the  Us  pen-- 
dens  (h)j  and  ihis  is  required  by  Lord  Bacon's  rale.  In  a 
late  case  (i),  <he  Master  of  the  IKoHs  cited  &e  f<Jlowing 
pajssage  from  Ix>r4  Nottingham's  protegcHuena  of  equity : 
^'  Hie  Lord  Bacon,  in  his  I2th  rule,  seems  to  direct,  that 
if  a  purchase  is  made  pendente  Ute^  after  some  long  inter- 
mission, this  case  shall  differ  from  the  common  case. 
But  tiie  rule,  though  reasonable^  is  not  always  observed ; 


(a)  See  3  Bos.  aod  Pull.  578. 

(b)  See  Toth.  45 ;  Yeavely  v. 
Yeavky,  Totb.  227 ;  dChiuRep. 
S5;  Digs  V.  Boy9,  Tojth.  254; 
Culpepper  v.  Ashton,  2  Cba.  Ca. 
116.  223;  Barns  v.  Caiuung,  1 
Cha.  Ca.  300 ;  Sorrell  v.  Carpen- 
ter, 2  P.  Wms.  482 ;  and  see  3  P. 
Wms.  117;  Garth  v.  Ward,  2  Atk. 
174;  3  Barnard.  Rep.  Oiia.4^; 
Wor^ley  v.  Earl  of  Scarborough,  3 
Atk.  392 ;  Walker  v.  Smalwood, 
Ambl.  676 ;  5  Co.  47,  b  ;  Hill  v. 
Worsley,  Hard.  320;  Goldson  v. 


Gardiner,  1  Vem.  450,  cited ;  the 
Bishop  of  Winchester  v.  Pune,  11 
Ves.  jun.  194. 

(c)  2  Cha.  Ca.  lia. 

(d)  19  Yes.  jun.  439. 

(e)  Anon.  1  Vem.  318. 

(/)  Worsley  v.  Earl  of  Scarbo- 
rough, 3  Atk.  392. 

(g)  Garth  v.  Ward,  2  Atk.  174. 

(A)  PretlOB  V.  Tobbin,  1  Yern. 
286. 

(0  Bishop  of.  Winchester  v. 
Paine,  11  Ves.  jun.  194. 

for 
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for  in  Martin  v.  Stiles,  1 663,  the  bill  filed  in  1 640,  abated 
by  the  death  in  1 648  :  a  bill  of  revivor  was  filed  in  1 662 ; 
and  the  purchase  was  in  1651 ;  and  yet  the  purchaser  was 
bound,  because  now,  by  relation  of  the  bill  of  revivor,  it 
was  pendente  lite:  per  Clarendon,  GhanceUor."*  This 
passage  was  cited  as  an  authority,  that  a  purchaser  during 
the  abatement  of  the  suit  is  bound  in  like  manner  as  if  the 
suit  was  in  full  prosecution.  But  the  learned  judge  by 
whom  it  was  quoted,  treated  this  as  a  case  of  great  dif- 
ficulty, notwithstanding  the  authority  of  Lord  Notting- 
ham. Indeed,  the  case  referred  to  seems  to  depend  too 
much  on  its  own  circumstances  and  the  times  in  which  it 
occurred,  to  serve  as  a  precedent  The  Lord  Keeper 
expressly  said,  that  the  war  and  infancy  excused  the  laches. 
Besides,  it  appears  that  the  person  who  came  in  pemkntc 
lite  did  not  claim  by  purchase  for  money,  but  under  the  will 
of  the  person  against  whom  the  original  bill  was  filed  (;). 
If  the  point  should  ever  call  for  a  decision,  it  will  proba- 
bly turn  on  the  question,  whether  the  plaintiff  was  guilty 
of  laches  in  reviving  the  suit 

Lord  Redesdale  appears  to  have  held,  that  although  a 
bill  is  dismissed,  yet  a  party,  pui^chasing  after  the  dis- 
missal, was  a  purchaser  pendente  lite^  if  an  appeal  was 
afterwards  brought  in  the  House  of  Lords,  since  it  was  stiD 
a  question  whether  the  bill  was  rightfy  dismissed,  and  tbe 
parties  thus  having  notice,  must  take  subject  to  all  the 
legal  and  equitable  consequences ;  but  it  was  not  neces- 
sary to  decide  whether  such  a  purchase  was  by  force  of 
the  supposed  lis  pendens  made  with  implied  notice  of  the 
adverse  title  {k). 

A  purchaser  pendente  lite^  on  filing  his  supplemental  bill, 
goes  into  the  Court  pro  bono  et  malo^  and  will  be  liable  to 
all  the  costs  in  the  proceedings,  from  the  beginning  to  the 

O)  Style  r.  Martin,  1  Cha.  Ca.  150.  (i)  1  Dow,  31. 

end 
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end  of  the  suit  (/ ) ;  and  he  will  not  be  admitted  to  exa- 
mine the  justice  of  a  fonner  decree,  but  will  be  bound  by 
the  prior  proceedings  (m). 

Relief  being  sought  against  a  bona  fide  purchaser  who 
bought  jpen^eTife  /ife,  without  actual  notice,  is,  however, 
considered  a  hard  case  in  equity  ;  and  although  the  Court 
cannot  refuse  its  aid  against  him,  yet  the  plaintiff  is  by  no 
means  a  favourite ;  and  therefore  if  he  make  a  slip  in  his 
proceedings,  the  Court  will  [not  assist  him  to  rectify  the 
mistake  {ri). 

The  mere  pendency  of  a  suit  will  not  prevent  the  de- 
fendant from  selling  the  property,  the  subject  of  the  suit, 
but  the  purchase  will,  in  no  manner,  affect  the  right  of 
the  pl^ntiff,  exc^t  so  far  as  it  may  be  necessary  to  go 
against  the  purqhajser,  if  he  obtain  a  transfer  of  ^due^iegal 
.estate  (0).  If,  however,  the  plaintiff  have  only  a  defeasi- 
ble ^tate,  the  defendant  may  exercise  his  right  to  put  an 
end  to  it,  notwithstanding  the  pendency  of  the  suit — 
Therefoire,  if  a  man  make  a  voluntary  settlement,  and  the 
person  claiming  under  it  file  a  bill  against  the  setdor,  to 
have  the  trusts  performed,  yet  the  defendant  may  defeat 
the  plaintiff's  right  by  selling  the  estate  to  a  purchaser 
during  the  pendency  of  the  suit  The  game  observation 
.applies  to  a  settlement  with  a  power  of  revocation.  The 
settlor,  the  defendant,  may  revoke  the  settlement,  although 
a  suit  is  depending  for  carrying  it  into  execution  (/^). 

4.  Decrees  of  the  courts  of  equity  are  not  of  themselves 
notice  to  a  purchaser  (^). 

(/)  See  1  Atk.  89 ;  and  Gaskell  1813.  See  1  Ves.  and  Beam.  180 ; 

V.  Durdin,  2  Ball  and  Beatty,  1(^7.  2  Ves.  and  Beam.  SCO. 

(m)  Finch  v.  Newnham,  2  Vera.  (p)  S.  C.  • 

21().  %  See  Toth.  45 ;  iVvc  R^. 

(ii)  Sorrell  r.  Carpenter,  2  P.  Cha.  125 ;  and  see  Sir  Thomas 

Wms.  482.  Harvey  v.  Montague,  1  Vem.  ST, 

(o)  Metcalfe  v.  Pulvertoft,  before  122. 

the  Vice-Chancellor,  10th  August  This 
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This  was  expressly  decided  in  Worsley  t^.  the  Bail  of 
Scarborough  (r) ;  in  which  case  it  appears,  by  a  manuscript 
note  of  the  late  Mr.  Goxe*s  to  the  case  of  Preston  9.  TW- 
bin,  in  his  copy  of  Vernon,  in  Lihcoln's-Inn  Library,  diat 
Lord  Hardwicke  held  most  decidedly,  that  decrees  w«re 
not  notice.  He  said  there  was  no  such  doctrine,  fliat  men 
were  to  take  notice  of  the  decrees  of  this  Courts  ffaoagk 
they  were  to  take  notice  of  a  lis  pendens.  In  Sorrel  v.  CSar- 
penter  («),  it  was  said  by  Lord  Chancellor  King,  that  the 
Court  will  oblige  all  to  take  notice  of  its  decrees  as  vnidi 
as  of  judgments.  This  dictum  is  frequently  quoted  as  an 
authority  to  prore  that  the  decrees  of  eqiuty  are  notice  to 
purchasers  (  but  it  was  only  an  oUfer  difcftfipi ;  and,  indeed, 
as  judgments  are  not  of  themselves  notice  to  a  pdldliass, 
it  does  not  appear  to  affect  the  question.  At  first  si^ 
the  case  of  Wordey  t;.  Birkhead  (t),  seemft  to  wSMt 
against  the  doctrine,  but  on  examination^  it  will  b^  itmd 
not  to  disturb  it ;  that  case  having  only  settled,  that  aflfeir 
a  decree,  and  direction  to  settle  the  priorities  of  Ae  de- 
mands, a  puisne  incumbrancer  cannot  take  the  first  iBcnm- 
brance,  and  thereby  gain  a  preference  to  the  second;  s$it 
would  lay  afaundatUmfor  the  greatest  oManm  and  amtrir 
wnwe  between  the  parties  to  exclude  each  other. 

Decrees,  however,  which  do  not  put  an  i^d  to  the  soi^ 
as  decrees  to  account,  are  of  themselves  notice  to  a  yat- 
chaser  (f^) ;  because  the  tites  pendentes  are  not  ijostdf 
terminated. 

5.  The  docketing  of  judgments  is  not  of  itself  notice  to 


(r)  3  Atk.  392 ;  and  see  Riven 
V.  Steele,  Lib.  Reg.  U«  12S ;  temp. 
Lofd  Hudwicke,  reierred  to  by 
Mr.  Coxe.  Note,  owing  to  the 
generality  of  the  reference,  I  could 
not  find  this  case  in  the  register's 


book. 

(*)  2  P.  Wms.  4SS. 

(0  2  Ves.  571. 

(tr)  Woidey  t.  Eart  of  Seu^ 
rough,  3  Atk.  992. 

a  purchaaer; 
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a  purchaser  (w) ;  for,  as  Lord  Talbot  observed,  judgmentfir 
are  infinite  (a:*). 

.  6.  Registration  of  deeds  is  not  of  itself  notice  to  a  pur- 
chaser who  was  seised  of  a  legal  estate  at  the  time  of  the 
purchase.  In  a  former  part  of  this  work  (5^),  some  obser- 
vations are  submitted  to  the  learned  reader,  which  tend  to 
show,  that  a  person  not  being  seised  of  the  legal  estate  at 
the  time  of  his  purchase,  is  bound  by  all  incumbrances  duly 
registered,  although  he  had  not  actual  notice  of  them ;  or, 
in  other  words,  that  in  such  cases  registered  deeds  are  of 
themselves  notice  to  purchasers. 

7.  Neither  an  act  of  bankruptcy  [z),  nor  a  commission 
of  bankruptcy  (a),  is  notice  to  a  purchaser. 

Indeed,  a  decision,  that  an  act  of  bankruptcy  is  of  itself 
notice  to  a  purchaser,  would  operate  as  a  repeal  of  the 
provision  in  the  statute  of  James,  in  fieivour  of  purchasers 
from  bankrupts.  For,  as  we  have  already  seen,  a  purchaser, 
with  notice  of  the  act  of  bankruptcy,  cannot  take  advan- 
tage of  the  statute  (b). 

Upon  the  general  rule  in  equity  in  &vour  of  purchasers, 
and  upon  the  ground  that  an  act  of  bankruptcy  is  not  of 
itself  notice  to  a  purchaser.  Lord  Talbot,  in  the  case  of 
Collet  V.  De  Gols  (c),  decided,  that  if  a  mortgage  of  a  legal 


(v)  Snelling  v.  Squint,  2Cha. 
Ca.  47 ;  Greswold  v.  Manham,  2 
Cha.  Ca.  IJO.  See  Ambl.  154; 
Churchill  v.  Grove,  1  Cha.  Ca.  37; 
S  Freem.  176. 

(x)  2  Eq.  Ca.  Abr.  682,  (D.)  n. 
(b). 

(jf)  Vide  supra^  p.  674, 

(2)  Wilker  v.  Bodington,  2  Vem. 
509;  Anon.  2  Cha.  Ca.  136;  Col- 
lat  V.  De  Gols,  For.  65;  and  see  4 
Burr.  2425 ;  ex  parte  Knoll,  11 


Yes.  jun.  609 ;  bat  see  p.  581. 

(a)  Hithcox  v.  Sedgwick,  2  Vem. 
156 ;  reversed  in  Dam.  Proc.  See 
Journals  of  the  House  of  Lords, 
vol.  xiv.  p.  601 ;  and  see  7  East, 
161.  See  also  Sowerby  v.  Brooks, 
4  Bam.  and  Aid.  523,  where  the 
coart  was  notaware  of  the  reversal 
in  D.  P.  of  Hithcox  v.  Sedgwick. 

(*)  Ftt2e  ntpra,  p.  645. 

(c)  For.  65. 

estate 
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estate  be  made  before  an  act  of  bankraptcy,  and  tbe  mortr 
gagee  make  further  advances  after  the  act  of  bankruptcy, 
but  without  notice,  the  assignees  cannot  compel  a  redemp- 
tion without  payment  of  all  the  money  advanced,  that  is, 
that  the  mortgagee  not  having  had  notice,  may  make  use 
of  his  prior  legal  estate  as  a  protection  against  the  ad- 
mission of  bankruptcy.  Upon  the  same  principle  I^rd 
Mansfield  laid  it  down,  that  if  an  estate  be  purchased  with- 
out notice  of  an  act  of  bankruptcy,  the  purchaser  may  pro- 
tect himself  by  a  satisfied  term  prior  to  the  act  of  bank- 
ruptcy still  standing  out((/). 

In  a  case,  however,  before  Lord  Redeadale,  in  which 
Collet  and  De  Grols  was  incidentally  menticmed,  he  is  said 
to  have  observed,  that  it  is  now  the  constant  practice  for 
the  assignees  to  compel  a  redemption  oa  payment  only  of 
what  was  advanced  before  the  bankruptqr.  He  did  not, 
however,  express  any  opinion  on  the  point  (r).  In  a  late 
case  before  Lord  Eldon  (/),  in  which  this  question  was 
discussed,  but  did  not  call  for  a  decision,  his  Lcnrdship,  in 
the  course  of  the  argument,  said,  '^  the  case  of  Cdlet  o. 
De  Gols  proves  that  money  advanced  after  an  act  of  bank- 
ruptcy, may  be  tacked  and  charged  upon  the  estate,  not- 
withstanding the  property  is  taken  out  of  die  bankrupt; 
and  it  was  urged  there,  that  he  had  nothing  to  convey  by 
the  second  mortgage,  yet  it  was  held,  that  though  the  le^ 
effect  of  the  second  mortgage  is  nothing,  the  Court  wffl 
consider  it  a  second  incumbrance.  The  distinction  wai 
taken,  that  a  secret  act  of  bankruptcy  does  not  prevent 
tacking  as  a  commission  issued  actually  does,  that  bemg 
notice  to  all  the  world/'  In  delivering  judgmrat,  he 
observed,  ^^  that  it  was  said,  the  act  divests  the  bank- 
rupt of  all  his  interest,  and  when  the  conunission  fdlows^ 


((f)  4  Burr.  2425. 

(e)  1  Scho.  and  Lef.  152. 


(/)    Ex  parte  Knott,  llV* 


jun.  600. 
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it  operates  by  relation  from  the  time  the  act  of  bankrupted 
was  committed :   unquestionably  it  does ;  and  then  the 
jperson  taking  the  second  security  really  takes  nothing ; 
ho  interest  passing  from  the  bankrupt,  and  therefore,  shall 
not  tack.    All  the  cases  show  that  this  objection  will  not  do^ 
for  then  it  would  have  been  in  vain  to  discuss  whether 
there  is  a  difference  between  securities  after  an  act  of 
bankruptcy,  and  after  a  commission  issued.    It  follows  of 
necessity  that  the  law  [qu.  effecti  is  the  same  in  both  cases, 
for  the  operation  of  the  commission  is  in  either  case  pre- 
cisely the  same,  reducing  to  dust  and  ashes  the  second 
security. 

From  lihese  observations  Lord  Eldon's  opinion  appears 
to  be,  that  Collet  v.  De  Grols  is  still  a  binding  authority.  If 
it  should  be  thought  difficult  to  reconcile  the  last  sentence 
wiA  what  precedes  it,  that  must  give  way  io  what  is  before 
so  clearly  expressed.  Perhaps,  however,  Lord  Eldon  in- 
tended merely  to  say,  that  though  the  law  is  different  in 
these  cases,  yet  the  effect  of  the  commission  is  the  same 
whether  it  issued  previously  to  the  second  mortgage,  or 
subsequendy  to  it,  but  upon  a  prior  act  of  bankruptcy. 

A  case  came  before  Lord  Erskine,  in  which  the  precise 
point  called  for  a  decision.  His  Lordship  considered  Lord 
Eldon  and  Lord  Redesdale  as  having  both  expressed  their 
opinion  against  Collet  v.  De  Gols,  and  he  accordingly 
ayerruled  it,  and  decided  tiiat  a  mortgagee  could  not  tack 
t4vances  subsequent  to  an  act  of  bankruptcy,  although 
made  without  notice,  and  tiie  mortgagee  had  a  prior  legal 
•rtate(^). 

This  decision  must,  it  should  seem,  prevent  a  purchaser 
who  buys  without  notice  of  an  act  of  bankruptcy,  from 
arailing  himself  of  a  prior  legal  estate  as  a  protection 
against  the  commission ;  and  yet  it  has  always  been  con- 

{g)  Em  parte  Herbert,  13  Ves.  jun.  1S3. 

3  A  sidered 


•v  vomct.  793 

pon  appeal  to  the  House  of  Lords 

'"k  was  reversed,  and  die  estate 

'ick  to  be  paid  the  2,200  /. 

^mrmsim  issued),  with 

-Hgees  are  usually 

t  a  commission 

^haaer,  and 

^jently  to  the 

.ortgage.     la  the 

.coin's- InQ  Library,  is 

(^ick,  (which  must  have 

.aon  of  the  Lords  Journals,) 

.  1.  Ord  had  told  him  the  decree 

0  the  House  of  Lords  as  against 
)rd)  found  it  so  aaid  in  a  note -of 
d  Trevor,  in  which  he  says,  the 

and  that  he  was  counsel  on  the 

1  put  a  purchaser  upon  an  inquiry, 
t  is,  where  a  man  has  sufficient 
I  to  a  &ct»  he  shall  be  deemed 
ie»  if  a  man  knows  that  the  legal 
a  at  the  time  he  purchases,  he  is 
at  the  trust  is  (0-  So  notice  that 
mother  man's  possesaioD,  may  be 
f  eqditable  claim  which  he  may 
1  u  a  ■eeuri^  for  which  he  held 

m  carried  bo  far,  diat  notice  that 
possession  of  a  tenant  hath  been 
a  lease,  although  the  purchaser 

«9 ;         (m)  Hiern  v.  Mill,  IS  Vet.  jiui. 

114. 
171. 

3  A  2  took 
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sidered  clear,  that  a  purchaser  could  not  in  sudi  a  case  be 
disturbed.  The  cases,  however,  cannot  be  distinguished. 
The  mortgagee  was  a  purchaser  pro  tantOy  and  he,  like  a 
purchaser  out  and  out,  relied  on  his  legal  estate  prior  to 
the  act  of  bankruptcy  as  a  protection  against  the  subse- 
quent commission.  But  we  have  seen  that  it  was  takes 
from  him. 

The  decision  is  open  to  ikiuch  observation.  It  entirely 
subverts  the  established  rule  of  equity,  that  a  porcbaser 
without  notice  shidl  not  be  relieved  against,  and  an  act 
of  bankruptcy  is  not  of  itself  notice.  It  proceeded,  too, 
partly  on  an  opinion  attributed  to  Lord  ESdon,  but  which, 
it  should  scfem,  he  never  entertained ;  and  it  escaped  ob- 
servation, that,  as  we  shall  shortly  see,  it  has  be^i  dedded 
in  the  House  of  Lords,  that  a  mortgi^ee  without  notice 
may  tack  advances  subsequently  even  to  a  commiisim  (S 
bankruptcy.  That  case  must  of  necessity  overrule  ill 
others,  and  the  case  of  Collet  t;.  De  Grols  may,  th^efore, 
be  still  thought  to  be  a  binding  authority. 

But  where  a  purchaser  claims  the  benefit  of  Sir  Samuel 
RomiUy's  act  (A),  a  commission  issued^  although  after- 
wards superseded,  or  a  docket  struck,  will,  by  force  of  the 
statute,  be  constructive  notice  to  him  of  any  pnor  act  of 
bankruptcy. 


With  respect  to  a  commission  of  bankruptcy,  it  was,  is 
Hithcox  V.  Sedgwick,  held  by  Lords  ConunissioneislVefOf 
and  Hutchins,  against  Lord  Commissioner  Rawlinson,  dial 
a  commisswn  of  bankruptcy  was  notice  to  a  purchaser;  and 
that  case  is  considered  by  the  profession  as  having  setfled 
that  a  commission  of  bankruptcy  is  of  itself  notice  (i). 

(*)  Vide  itipra,  p.  646.  Cooke's  B.  L.  628, 8d  edit ;  Citei 

(t)  See  For.  70 ;  0  Ves.  jOn.  28  ;  B.  L.  235;  2  Cniiae's  D^v^lW! 
1  Pow.  Mortg.  563,    4th  edit.;     eg pmit  KxnM,  11  Ves.joiLiM'' 
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But  it  appears,  that  upon  appeal  to  the  House  of  Lords 
die  decree  against  Sedgwick  was  reversed,  and  the  estate 
ordered  to  be  sold,  and  Sedgwick  to  be  paid  the  2,200  /: 
(the  money  advanced  after  the  commission  issued)^  with 
interest  costs  and  charges  as  mortgs^ees  are  usually 
allowed ;  which  was  of  course  deciding,  that  a  commission 
of  bankruptcy  is  not  of  itself  notice  to  a  purchaser,  and 
that  advances  made  without  notice  subsequently  to  the 
commission  may  be  tacked  to  the  prior  mortgage.  In  the 
late  Mr.  Coxe's  copy  of  Vernon,  in  Lincoln  VInn  Library,  is 
a  note  to  the  case  of  Hithcox  v.  Sedgwick,  (which  must  have 
been  written  before  the  publication  of  the  Lords  Journals,) 
in  which  he  states,  that  Mr.  L  Ord  had  told  him  the  decree 
was  reversed  on  appeal  to  the  House  of  Lords  as  against 
Sedgwick,  and  that  he  (Ord)  found  it  so  said  in  a  note  't>f 
tiiis  case,  taken  by  Lord  Trevor,  in  which  he  says,  the 
decree  was  so  reversed;  and  that  he  was  counsel  on  the 
appeal  for  Sedgwick. 

8.  What  is  sufficient  to  put  a  purchase  upon  an  inquiiy, 
is  good  notice  (k) ;  that  is,  where  a  man  has  sufficient 
iikformaticm  to  lead  him  to  a  &ct,  he  shall  be  deemed 
conusant  of  it  TherJefore^  if  a  man  knows  that  the  legal 
estate  is  in  a  diird  pcarson  at  the  time  he  purchases,  he  i» 
bound  to  take  notice  what  the  trust  is  (/).  So  notice  diat 
the  title  deeds  are  in  another  man's  possession,  may  be 
held  to  be  notice  of  any  eqditable  daim  ^riuch  he  may 
l)*¥e  on  the  estate,  and  as  a  security  fw  which  he  hdd 
tjke  deeds  (m). 

This  doctrine  has  been  carried  so  fieur,  that  notice  that 
part  of  the  estate  was  in  possession  of  a  tenant  hath  been 
holden  to  be  notice  of  a  lease,  aUbough  the  purchaser 

(k)  Smith  V,  Low,  1  Atic.  4S9 ;  (m)  Uiern  v.  Mill,  15  Vtt.  juo. 

Tkjk>r  V.  Baker,  1  Dan.  71.  I14« 
({)  Anon,  t  Fretm.  137»  pi*  171- 

3  A  2                                      took 
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took  it  for  granted  that  the  tenant  was  only  so  ficom  year 
to  year(ii).  And  if  the  tenant  has  even  changed  his 
character  by  having  agreed  to  purchase  the  estate,  yet  his 
possession  amounts  to  notice  of  his  equitable  title  as  pur- 
chaser (p)  i^  and  consequently  a  subsequent  purchaser, 
although  without  actual  notice,  will  be  considered  as  a 
purchaser  of  the  seller's  title,  subject  to  the  equityof  ibe 
tenant,  the  first  purchaser,  to  have  the  estate  conveyed -to 
him  at  the  price  which  he  had  stipulated  to  pay  to  the'seller. 
In  such  a  case,  therefore,  a  specific  performanoe  will^be 
decreed  in  favour  of  the  tenant  against  the  sellery.an&Ae 
second  purchaser  and  they  will  be  left  to.setde  their  rights 
between  themselves  (p).  The  cases  have  gone  so  ftr, 
that  a  purchaser  cannot  be  advised  to  complete  a  contiact 
for  an  estate  not  in  the  seller's  own  occupation,  witfaouta 
communication  with  the  tenants,  in  order  to  ascertain 
what  their  interests  really  are.  So  where  a  tenant  had  an 
interest  under  an  agreement  posterior  to  the  lease  under 
which  he  held,  the  purchaser  was  held  to  be  bound  by  it 
aldiou^  he  had  not  notice  of  it  (g). 

Where  a  man  had  made  an  equitable  mortgage  to  A^ 
and  upon  afterwards  giving  a  security  to  another  peraon, 
stated  that  he  had  given  a  judgment  or  warrant  of  attor- 
ney to  A  for  money  borrowed  of  him,  tiiis  was  held  to  be 
notice  of  the  mortgage  (r). 

In  a  late  case,  where  a  charity  lease  was  sought  to  be 
set  aside  asimprovidently  made,  Apon  the  common  eqoitf, 
and  it  appeared  that  some  of  the  parties  stood  in  the 
character  of  purchasers,  Lord  Eldon  said,  though  Ae 
purchaser  of  a  lease  has  never  been  considered  as  apa^ 


(91)  See9Ve8.jun.4i0;  13  Ves. 
jun.  IStX. 

(0)  Daniels  r.  Davidson,  16  Vet. 
249 ;  and  see  Crofton  v,  Ormsby, 


S  Scho.  and  Lef.  5S3. 
(p)  17  Ves.  jun.  453. 
(9)  Allen  V.  Anthony,  iMer.Stt. 
(r)  Taylor  v.  Baktr,  5  Price,  S0& 
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chaser  for  valuable  consideration,  without  notice^  to  the 
extent  of  not  being  bound  to  know  from  whom  the  lessor 
derived  his  title,  he  (Lord  Eldon)  was  not  aware  of  any 
case  that  had  gone  the  length  that  the  purchaser  was  to 
take  notice  of  all  those  circumstances  under  which  the 
lessor  derived  that  title.  Therefore,  although  the  parties 
before  (he  Court  must  be  understood  at  least  to  have 
notice  that  the  lessors  were  trustees  for  a  charity,  yet  he 
could  not  go  the  length  that  the  purchasers  had  notice 
that  the  lease  was  bad  ;  that  depending  on  a  number  of 
circumstances  dehors  the  lease  (s). 

But  this  of  course,  as  in  all  other  cases  of  notice,  only 
prevails  in  equity ;  for  although  a  purchaser  has  actual 
notice  of  a  lease,  yet  if  it  be  invalid,  he  may,  at  law, 
recover  the  possession  from  the  lessee  (t). 

Notice  of  a  tenancy  will  not,  it  seems,  affect  a  purchaser 
with  constructive  notice  of  the  lessor's  title.  Therefore 
if  a  person  equitably  entitled  to  an  estate  let  it  to  a  tenant 
who  takes  possession,  and  then  the  person  having  the  legal 
estate,  sells  to  a  person  who  purchases  bonAJide  and  with- 
out notice  of  the  equitable  claim,  the  purchaser  must  hold 
s^inst  the  equitable  owner,  although  he  had  notice  of  the 
tenant  being  in  possession. 

So  a  purchaser  bond  fide  and  without  notice,  cannot  be 
affected  by  the  mere  circumstance  of  the  vendor .  having 
been  out  of  possession  many  years.  Thus,  in  a  case,  (f^)  (I) 
where  il  covenanted  to  surrender  lands  to  uses,  which  were 

(<)  Attorney-General  v.  Back-  (ti)  Oxwith  v.  Plummer,   Bac. 

house,  17  Ves.  juu.  293.    See  3  Abr.  T.  Mortgage,  (£.)  8.  3 ;  2 

Ridg,  p.  c.  512.  Vem.  636,  6.  C 

(0  Doe  v.  LAiffkiD,  4  East,  221. 


(I)  -From  the  report  in  Vernon,  it  seems  that  Lord  Cowper  thought 
there  was  no  specific  agreement  to  surrender  the  copyhold  to  Oxwith ; 
but  the  report  in  Bacon  is  very  full  and  circumstantial. 

3  A  3  enjoyed 
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ei^yed  accordingly,  although  no  surrender  was  made ; 
and  Aj  thirteen  years  afterwardlBy  surrendered  Ae  same 
lands  to  B  for  valuable  consideratioQ,  without  notice  of 
the  covenant ;  B  was  holden  to  be  entifled  to  the  lands, 
and  the  covenantees  were  left  to  their  remedy  at  law. 

In  all  cases  where  a  purchaser  cannot  make  oat  a  tide 
but  by  a  deed  which  leads  him  to  another  fac^  whedisr 
by  description  of  the  parties,  recital  or  otherwise,  he  will  be 
deemed  conusant  thereof ;  for  it  was  crassa  ntgUgantia  diat 
he  sought  not  after  it  (v) ;  and  for  the  same  reason,  if  a 
purchaser  has  notice  of  a  deed,  he  is  bound  by  all  its 
contents  (te;). 

If  a  man  agrees  to  purchase  under  limitations  in  a  deed, 
which  make  it  necessary  upon  that  transaction  for  him  tQ 
look  into  that  deed,  and  that  deed  contains  recitals  of 
judgments  affecting  the  lands  he  has  so  agreed  to  pur- 
chase; he  is  bound  by  those  judgments,  for  he  hadarig^ 
to  see  the  whole  deed  under  which  he  purchased,  and 
therefore  must  be  taken  to  have  seen  the  wh<Je,  and  mua^ 
consequently  be  presumed  to  have  taken  notice  of  every 
thing  contained  in  it  affecting  his  purchase  (s). 


(o)  Biaco  V.  Earl  of  Banbury,  1 
Cha.  C.  S87;  Moore  v.  Bennett, 
SCha.Ca.S46;  Ferrars  v.  Cherry, 
3  Vem.  584 ;  Draper's  Company 
V.  Yardly,  2  Vem.  662 ;  Mertins  v» 
Joliffe,  Ambl.  313 ;  Bury  o.  Buiy, 
Chancery,  11th  July  1748,  MS. 
Appendix,  No.  25 ;  and  Coppin  v. 
Femyhough,  2  Bro.  C.  C.  291 ; 
S.  P.  per  Lord  Keeper  Henley,  in 
Howarth  v.  Powell,  T.  Vac.  1758, 
MS. ;  I  Edtn,  351,  nom.  Howorth 
V.  Deem. 

(»)  Tanner  v.  Florence,  1  Cha. 
Ca.  259 ;  Taylor  v.  Stibbert,  2  Vei. 


jun.4S7;  IIan«.Simtb,MS.S.C.; 
14  Vea.  jmu  426 ;  Daniel  o.Da- 
viaon,  10  Vcs.  jun.  240 ;  whicfa 
have  oremiled  Philipa  o.  RaM, 
2  Vem.  lao,  dtod;  when  \tmmt 
for  life  adid  aa  tenant  in  Ibc^  aid 
the  very  settlement  at  the  tine  of 
the  puidiaae  was  ddfcni  to  the 
purchaser  himself;  yet  duCooit 
would  not  affect  the  purchaRr  wi& 
the  preaumptiTe  notioe,  bnt  im- 
missed  the  bill. 

(«)  HamiltPn  v.  Royse,  2Sdio. 
tnd  Lef .  326,  per  Lord  VJaMak 
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So  if  an  estate  be  subject  to  incumbrances,  and  be  gtv^ 
by  the  owner  in  consideration  of  another  estate  given  to 
hxaif  the  latter  estate  is  subject  in  equity  to  the  incum^^ 
brances  charged  at  law  on  the  former,  and  a  purchaser, 
?dth  notice  of  the  transaction,  is  liable  to  the  incum- 
brances although  he  had  not  notice  of  them.  This  was 
decided  by  Lord  Redesdale,  who  considered  it  sufficient 
that  the  purchaser,  by  notice  of  the  deeds,  had  notice  of 
die  equity  although  he  had  not  notice  of  the  particular 
incumbrance.  This  he  said  was  an  equity  of  which  every 
purchaser  under  a  settlement  must,  have  notice  ;  for  it  is  a 
clear  rule,  that  a  man  cannpt  claim  under  a  deed,  and 
avoid  the  deed,  he  must  submit  to  the  whole ;  and  he  has 
notice  of  every  thing  of  ^hich  the  vendor  had  notice,  so 
far  as  concerns  that  deed  (y).  This,  it  may  be  observed, 
^as  an  opinion  not  intended  to  decide  the  case,  although 
it  was  acquiesced  in.  It  carries  the  rule  much  further,  it 
is  apprehended,  than  is  warranted  by  either  principle  or 
authority. 

But  where  a  husband  has  not  performed  a  marriage 
agreement  on  his  part,  he  is  not  entitled  to  claim  the  be- 
nefit of  it  (z)f  and  a  purchaser  from  him  of  the  considera- 
tion for  the  settlement  by  the  wife,  with  notice  of  the 
4eed,  will  be  bound  by  the  same  equity  as  the  husband 
was  (a). 

But  the  recital  in  a  deed  of  a  fact,  which  may  pr  may 
not,  according  to  circumstances,  be  held  in  a,  court  of 
equity  to  amount  to  a  firaud,  will  not,  it  seeips,  affect  a 
purchaser  for  valuable  consideratiodd  denying  actual  notice 
of  the  fraud  (b).  Nor  will  circumstances  amounting  to  a 
mere  mspicion  of  fraud  be  deemed  notice  thereof  to  a  pur- 

(y)  Hamiltoo  v.  Royae,  2  Scho.  (a)  Harvej  v.  Ashley,  2  Sciio. 

and  Lef.  315.  and  Lef.  d2S,  cited. 

(z)  Mitford  v.  Mitfard,  9  Ves.  (4)  Kenny  v.  Browne,  3  Ridgew. 

jun.  S7.    See  Baacoi  v.  Serra,  14  P.  C.  512.  See  17  Ve&  jun.  293. 
Ves.  jun.  313. 
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chaser.  This  question  constantly  arises  in  practice,  on 
sales  by  tenant  for  life,  and  a  child  to  whom  he  has 
appointed  the  estate  under  an  exclusive  power  of  i^f^int- 
ment  amongst  his  children.  If  there  was  any  underhand 
agreement  between  the  father  and  son,  the  power  would 
be  deemed  fraudulently  executed,  and  the  other  children 
might  be  relieved  against  it  The  difficulty  on  the  part  of 
a  purchaser  is,  to  ascertain  what  circumstances,  inde- 
pendently of  a  direct  statement  of  the  fact,  are  sufficient 
to  fix  the  purchaser  with  presumptive  notice  of  firand. 
Lord  Eldon  has  greatly  rdieved  this  difficult  by  deciding, 
that  the  mere  circumstance  of  the  father  first  contractiiig 
to  sell  the  estate,  and  then  appointing  to  one  child,  who 
joins  in  the  sale,  will  not  affect  the  purchaser  where  the 
contract  appears  to  have  been  fair,  and  the  purchase 
money  to  have  been  paid  to  all  the  parties,  and  there  is 
nothing  to  show  that  the  son  was  not  to  receive  a  due 
proportion  of  the  money  (c). 

Although  a  term  assigned  generally  in  trust  to  attend 
the  inheritance  is  equally  charged  with  the  inheritance 
itself,  yet  such  a  trust  is  not  of  itself  notice  to  a  puidiaser 
of  any  incumbrances ;  for  it  is  notice  of  nothing,  but  that 
there  is  an  inheritance  to  be  protected,  and  that  the  term 
is  attendant  It  therefore  gives  notice  to  a  purchaser  of 
nothing  but  what  he  had  notice  of  by  the  deeds  making 
out  the  title  to  the  fee. 

But  if  in  an  assignment  it  be  declared  that  the  term  ib 
assigned  to  attend  the  inheritance,  as  limited  or  settkd  by 
such  a  deedy  or  to  protect  the  uses  of  such  a  settlemaitj  as 
is  sometimes  done,  that  will  be  notice  of  the  deed  or  setde- 
ment,  and  consequently  of  all  the  uses  of  it,  and  the  pcur- 
chaser  is  bound  to  find  them  out  at  his  peril  (d). 

(c)   M'Queen  v.  Farquhar,  11      1  Term  Rep.  703  •    i  CoU«c.  Jim- 
Vw.  jun.  ^Gf ;  tide  supra^  p.  310.       dica,  337. 
(</)  Willoughby  V   Willoughby, 

It 
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It  has  been  said  that  the  court  rolls  are  the  title  deeds 
of  copyholds,  and  a  purchaser  is  affected  with  notice  of 
the  court  rolls  as  far  back  as  a  search  is  necessary  for 
the  security  of  the  title  (e).  But  this  does  not  accord 
with  the  general  rule  as  to  judgments,  registered  deeds 
and  the  like,  and  would  lead  to  great  inconvenience  in 
practice.  It  frequently  happens,  that  purchasers  of  pro- 
perty of  small  value,  accept  the  title  of  a  great  family 
under  the  last  settlement,  and  it  would  be  impossible  to 
hold  that  they  were  bound  by  notice  of  the  contents  of 
the  early  deeds,  if  not  referred  to  by  the  settlement  A 
purchaser  of  a  copyhold  estate  is  furnished  with  an 
abstract  of  the  surrenders  and  admissions,  and  requires 
copies  of  the  material  ones ;  but,  in  point  of  fact,  the  court 
rolls  are  scarcely  ever  searched  by  a  purchaser,  and  it 
has  always  been  understood,  in  practice,  that  he  is  not. 
bound  by  notice  of  their  contents. 

9.  The  better  opinion  seems  to  be,  that  being  a  witness 
to  the  execution  of  a  deed  will  not  of  itself  be  notice ;  for 
a  witness,  in  practice,  is  not  privy  to  the  contents  of  the 
deed  (/). 

This  question  has  hitherto  only  occurred  between  a  first 
mortgagee,  who  witnessed  a  second  mortgage,  and  the 
second  mortgagee ;  but  it  might  arise  between  a  pur- 
chaser who  had,  previously  to  his  purchase,  a.ttested  the 
execution  of  a  deed  relating  to  the  estate,  and  the  person 
in  whose  favour  the  deed  was  executed. 

Lastiy,  it  remains  to  consider,  whether  a  purchaser  is 

(e)  Pearc«  t.  Newlyn,  3  Madd.  and  see  Harding  v.  Crethorn,  1 

1S6.  £sp.  Ca.  50 ;  Holmes  v,  Custanee, 

(/)  Mocatta  v.  Murgatroyd,  1  12  Ves.  jan.  270;  Biddulph  v,  St 

P.  Wms.  393 ;  Editor's  and  Cox's  John,  2  Scho.  and  Lef.  521 ;  Reed 

notes,  ibid. ;  Welford  v,  Beesley,  1  t>.  WiUiams,  5  Taunt  257 ;  0  Dow, 

Ves.  0 ;  Beckett  v.  Cordley,  1  Bro.  224. 
C.  C.  357.    See  1  Ves.  jun.  55 ; 

bound 
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bound  to  take  notice  of  die  mere  construction  of  words 
which  are  uncertain  in  themselves,  and  often  depend  on 
the  locality  of  them  for  the  interpretation  which  fliey  may 
receive. 

This  question  arises  where  a  settlement  is  made  in 
pursuance  of  articles ;  but  the  estate  is,  contrary  to  the 
intention  of  the  parties,  limited  so  as  to  enable  tbe 
parent  to  dispose  of  it  It  is  clear  that  the  Court  will 
rectify  the  settlement  according  to  the  intention,  in  &vour 
of  the  issue,  as  between  themselves,  or  as  between  &em- 
selves  and  persons  claiming  under  the  parent  wiAioiit 
consideration ;  but  this  has  never  yet  been  done  against  a 
purchaser  (£). 

In  Senhouse  t;.  Earle  (A),  Lord  Hardwicke  drew  a  dis- 
tinction between  ancient  articles  of  this  sort,  and  modem 
ones,  and  expressed  his  opinion,  that  in  the  case  of 
ancient  articles,  the  purchaser  should  not  be  distoihed; 
because  modem  methods  of  conveyancing  were  not  to 
be  construed  to  affect  ancient  notions  of  equity ;  but  in 
case  of  notice  of  modem  articles,  he  thought  the  Ccmt 
ought  to  carry  them  into  execution  against  a  purcAaser. 
But  in  a  later  case  (i),  Lord  Nortiiington  seemed  rather  of 
opinion,  that  no  relief  should  be  granted  against  a  pur- 
chaser ;  but  tiiis  case  is  not  satisfactory,  as  the  lai^i^ 
attributed  to  the  Chancellor,  on  the  prindpal  question  in 
that  case,  is  by  no  means  consistent  with  the  prior  cases' 
on  the  subject 

Under  these  circumstances  a  purchaser  cannot  be  ad- 
vised to  accept  a  tide  depending  on  a  setdement  made  in 
pursuance  of  articles,  but  not  framed  according  to  the 

(g)  ViTanick  v.  Warridc,  3  Atk.  V«8.  jan.  466 ;  5  Ves.  Jul  495; 

291.  Parker  v.  Brooke,  9  Ves.  joo.  583; 

(A)  Ambl.  285.  and  Mathews  v.  Jones,  3  Anrtr. 

(t)  Curdwell  v.  Mackrill,  AmU.  506. 
515 ;  and  see  Hardy  v.  Reeves,  4 

general 


OF  NOTICB. 


781 


general  rules  of  equity  (k) ;  and,  certainly,  a  eomrt  of 
equity  would  not  enforce  a  purchaser  to  take  such  a  title^ 
although  no  relief  might  be  granted  to  his  prejudjLQQ  if  he 
actually  had  purchased. 


III.  Haying  endeavoured  to  show  what  will  be  deemed 
notice,  either  actual  or  constructive,  we  are  now  to  inquire 
whftt  will  be  sufficient  proof  of  such  notice. 

It  seems  that  the  counsel,  attorney  or  agent  of  the 
purchaser,  cannot  be  admitted  to  prove  notice. 

In  Maddox  v.  Maddox  (/),  the  reading  of  the  depoaition 
of  the  agent  of  the  purchaser,  who  swore,  .in  pcoof  of 
notice,  that  the  deeds  were  laid  before  counsel,  who  made 
objections  about  the  plaintiff's  title,  was  objected  to;  but 
Lord  Hardwicke  said,  that  though  an  attorney  or  counsel 
concerned  for  one  of  the  parties  may,  if  he  pleases,  demur 
to  his  being  examined  as  a  witness,  yet,  if  he  consents, 
the  Court  will  not  refuse  the  reading  his  dq[>08ition»  This 
objection,  he  added,  had  often  been  made ;  anA  tliQugh 
some  particular  judges  had  doubted,  .it  was  then  always 
overruled.  And,  on  investigation,  it  will,  I  believe,  be 
found  that  Lord  Hardwicke  invariably  adhered  to  this 
opinion.  But  it  was  settied  before  Lord  Hardwicke's 
time  (m),  and  has  been  the  observed  rule  of  the  Gourto 
ever  since  (it),  tiiat  counsel  and  attomies  ought  not  to  be 
permitted  to  discover  the  secrets  of  their  clients,  though 
diey  offer  themselves  for  that  purpose ;  and  this  is  the 


(k)  See  Fearae'8  Posth.  315. 

(/)  1  Ves.  62 ;  and  see  Bishop  of 
Winchester  v.  Fonrnier,  2  Ves.  446* 

(m)  Lord  Say  and  SeaFs  case,  10 
Mod.  41.  See  Lee  v,  Markham, 
Toth.  110;  and  Anon.  Skin.  404. 

(n)  Lindsay  v.  Talbot,  Bull.  N. 


P.  2S4 ;  Wilson  v.  Rastall,  4TenD 
Rep.  753 ;  and  see  2  £q>.  N.  P. 
716 ;  Wright  V,  Mayer,  6  Ves.  jwk 
2S0;  Sloman  v.  Heine,  9  Esp.  Ca. 
(i95;  Robson  v.  Kemp,  5^£sp»Ca. 
52 ;  Brand  v.  Ackermani  ib.llQ; 
Rex  V.  Withers,  2  Camp.  578. 

privilege 
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privilege  of  the  client^  not  of  the  counsel  or  attorney  (I) ; 
for  it  is  contrary  to  the  policy  of  the  law  to  permit  any 
p^^on  to -betray  a  secret  with  which  the  law  has  intrusted 
him. 

But  a  communication  by  mistake  to  a  person  not  ac* 
tually  an  attorney^  although  considered  so  by  the  person 
making  it,  is  not  protected  (n)\  and  an  attorney  may  giye 
evidence  of  the  time  of  executing  a  deed,  for  a  tiling  of 
such  a  nature  cannot  be  called  the  secret  of  his  client ;  it 
is  a  tiling  he  may  come  to  the  knowledge  of  witiiout  his 
client's  acquainting  him,  and  is  of  that  nature  that  an 
attorney  concerned,  or  any  body  else,  may  inform  die 
Court  of  (o). 

So,  if  an  attorney  put  his  name  to  an  instrument  as  a 
witness,  he  makes  himself  thereby  a  public  man,  and  no 
longer  clothed  with  the  character  of  an  attorney ;  his  sig- 
nature binds  him  to  disclose  all  that  passed  at  tiie  time 
respecting  tiie  execution  of  the  instrument;  but  not  what 
took  place  in  the  preparation  of  the  deed,  or  at  any  o&tf 
time,  and  not  connected  with  the  execution  of  it  Eveiy 
person  who  claims  an  interest  in  tiie  property,  has  a  n^i 
to  call  upon  the  attorney,  as  being  the  attesting  witness(p) ; 
nor  does  (his  privilege  extend  to  communications  from 
collateral  quarters,  although  made  to  him  in  consequence 
of  his  chaoracter  of  attorney ;  tiie  privilege  is  restricted  to 
communications,  whether  oral  or  written,  firom  the  client 
to  his  attorney  (^). 

If  notice  be  only  proved  by.  one  witness,  a  positive  aad 
express  denial  by  the  answer  will  prevent  the  Court  fiNxa 

Oi).  FpOQtain  V.  Ycmag, .  0  Esp.  (/;)  Robaon  v.  Kemp,  5  Eip.Ca. 

Ca«  US.  V       '  5^ ;  Doe  «.  Andrews,  Ovp.  845. 

(0)  i4Wd,S9.y  aad  Seal's  caie,  10  {q)  Spenedey  v.  SdndeolNiiKlt 
M9d..4l^:  7  East,  357. 

(1)  This  wet  maisted  upon  in  the  reasons  in  Redcliffe  o.  Fuismao,  ii 
the  year  1730.    See  printed  cases,  Donu  Proc. 
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decreeing  against  the  answer  (r) :  for,  in  equity,  the  ge- 
neral rule  is,  that  if  the  answer  contains  a  positive  denial 
of  the  case  stated  in  the  bill,  and  it  is  contradicted  by  one 
witness  only,  there  cannot  be  a  decree  against .  the  de- 
fendant, unless  the  circumstances  so  preponderate,  that 
greater  credit,  upon  the  testimonies  of  both  being  fairly, 
balanced,  must  be  given  to  the  depositions  of  the  witness, 
than  to  the  answer  of  the  defendant;  laying  aside  all  re- 
collection that  the  oath  of  one  of  the  parties  is  that  of  an 
interested  person  (i). 

But  where  it  is  not  a  positive  denial  of  the  same  fact,  but 
admits  of  a  difference,  that  it  is  only  a  denial  with  respect 
to  himself,  whereas,  in  other  respects,  it  will  equally  affect 
him,  there  are  several  cases  where  the  Court,  on  one  un- 
doubted witness,  would  decree  against  the  an3wer ;  for 
instance,  a  person  denying  only  personal  notice,  is  a  ne- 
gative pregnant,  that  still  there  may  be  notice  to  his  agent,! 
which  is  a  fact  equally  material  (0* 

And  where  the  answer  is  not  ad  idem,  the  charge  being 
positive,  and  the  answer  only  to  belief,  which  is  not  suffi- 
cient to  contradict  what  is  positively  sworn,  a  single  wit- 
ness will  be  sufficient  (ti). 

So  where  there  are  a  great  many  concurring  circum- 
stances, that  strengthen  and  support  the  depositions  of  a 
single  witness,  his  evidence  alone  will  enable  the  Court  to. 
decree  against  the  answer  (.r). 

:(r)  Alam  v.  Jourdbn,  1  Vern.         (/)  See  1  Ves.  60;  3  Atk.  650. 
161 ;  3  Cha.  Ca.  123 ;  Kingdome  v.         (ti)  See  1  Ves.  97 ;  and  see  Pil- 

Botkesy  Prec  Cha.  19 ;  Mortimer  ling  v.  Armitage,  12  Ves.  jun.  7S. 
V.  Orchard,  2  Ves.  jun.  243 ;  and         (x)  Walton  o.  Hobbs,  2  Atk.  19 ; 

•ee  Evans  v.  Bicknell,  6  Ves.  jun.  Anon.  3  Atk.  270;  Only  ^.'Wal- 

174;  3Cha.Ca«123;  Dawson  v.  ker,  3  Atk.  407;.Pamber  tD.Ma- 

llassey,  1  Ball  and  Beat^,  234 j  thers,  1  Bro.  C.  C.  52 ;  Etfst  I.  C* 

Cooke  V.  Clayworth,  IS  Ves.  12.  v.  Ponald,  0  Ves.  jim  2f5 ;    1 

:(#)  Per  Lord  £ld<»n,  East  India  Smith,  213 ;  and  see  6  Ves.  Jan. 

Company  v-  Donald,   9Ves.  jnn.  40;  Biddulph  v.  St.  John,  2Scfao. 

275  ;  1  Smith,  213.  and  Lef.  521. 

If 
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If  the  evidence  is  not  clear  enough  to  enaUe  the  Gour^ 
to  make  a  satisfactory  decree^  it  will  be  sent  to  law  to  be 
tried  ( j^)y  unless  the  value  of  the  property  will  not  admit 
of  it  (;^). 

But  the  same  rule  that  would  absolutely  prevent  a  de- 
cree from  being  made,  will  restrain  the  Court  firmn  direct- 
ing an  issue  (a) ;  for  the  matter  is  only  referred  to  law,  to 
know  what  a  court  of  equity  ought  to  do  (6) ;  and  send- 
kdg  it  to  law  to  be  tried,  where  the  jury  will  certainly  find 
it  on  the  testimony  of  one  witness,  and  then  decreeing  it 
dn  that  verdict,  is  the  same  thing  as  decreeing  on  one 
witness,  without  trying  it  at  all  (c). 

Formerly,  however,  an  issue  used  to  be  directed,  ^ 
though  upon  the  evidence  a  decree  could  not  be  made  (iQ; 
and  in  such  cases  the  defendant's  answer  was  directed  to 
be  read  at  the  trial,  not  as  evidence,  for  that  could  not 
be,  nor  was  it  to  be  admitted  to  be  true,  but  to  be  swoni, 
so  that  the  defendant  might  have  the  benefit  of  his  osth 
at  law  as  well  as  in  equity,  if  it  would  have  any  we^t 
with  the  jury,  fiut  this  could  only  be  done  where  it  was 
merely  oadi  against  oath  (e) ;  and  as  an  issue  would  not 
now  be  directed  in  such  a  case,  the  answer  of  the  de- 
fendant cannot,  it  should  seem,  at  the  present  day,  be 
directed  to  be  read  at  a  trial  at  law.  But  if  a  bill  la  fikd 
for  a  discovery  only,  the  answer  of  the  defendant  may  of 
course  be  read  on  the  trial  (/). 

It  must  be  remarked,  that  if  the  notice  arise,  by  cod- 


(y)  Arnot  V.  Binoe,  1  Ves.  95.  (d)  Stadd  v.  Cason,  Totk.  S30; 

(x)  JoUand  v.  Stainbridge,  3  Ves.  IbbotaoD  r.  Rhodes,  S  Vcni.  554; 

jiih.  4,7s.  1  Eq.  Oft.  Abr.  380,  pL  13,  S.  C. ; 

•  (a)  Pember  v.  MatheHi,  1  Bro.  Cant  v.  Lord  Beaacleri,  3  Alt 

C.  C.  59.  40S,  ^ited ;  ud  xfide  ChriAt  CoHip 

(&)  See  1  Bro.  C.  C.  53,  54;  Q^  v.  Wkkiriiigton,  2  Ven.  SS3. 

Vci«r^«  284;  1  Smith's  Rtep.  310.  (e)  Only  v.  Walker,  3  Atk.  4V- 

(c)  8^  1  Eq.  Ca.  Abr.  320,  pi.  (jf )  See  0  Vea.    joif.  183;  1 

13.  Smith,  318. 

structioD 
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struction  of  equity,  on  a  deed  which  is  in  the  possession 
of  the  purchaser  (  g),  and  he  contend  that  it  did  not  come 
into  his  custody  till  after  the  completion  of  his  purchase, 
the  proof  thereof  will  lie  on  him  (A). 

In  one  case  (t),  however,  although  the  only  evidence  of 
the  deed  being  in  the  possession  of  the  defendant,  was 
the  discovery  in  his  answer,  and  on  the  deed  being  pro- 
duced the  counsel  offered  to  read  the  answer,  to  show 
that  it  had  not  been  delivered  to  him  till  lately,  and  long 
after  he  had  purchased  the  estate.  Lord  Hardwicke  refiised 
it,  although  it  was  argued  to  be  very  hard  ;^  because  ^ 
only  accoimt  of  the  delivery  of  the  deed  was  in  the  aa- 
8wer;  and  by  its  not  being  permitted  to  be  read,  the 
deed  must  be  taken  to  be  in  his  custody  at  the  time  of 
the  purchase,  ten  years  before  it  actually  was. 

But  it  seems,  that  the  defendant  had  sufficient  notioei 
besides  the  mere  custody  of  the  deed.  His  conveyance 
recited  all  the  former  deeds ;  and  therefore  reading  the 
answer,  to  prove  when  the  deed  in  question  came  into  his 
custody,  was  perfectly  uimecessary.  This  case,  therefore^ 
cannot  be  deemed  subversive  of  the  general  rule. 

(g)  See  1  Ves.  302.  (t)   Mertina    v.  JoHOe,   AknbL 

(A)  See  3  Ves.  4S6.  311. 
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^  Supposing  a  plaintiff  to  hare  &frSfidett*efdief 
he  prays,  and  the  defendant  can  set  iq»  mo  dktMJLmbir 
of  that  title,  jet  if  the  defendant  has  sn  etjui  dUn  tofte 
protection  of  a  court  of  eqmtjr  to  defend  has  poaKnoo,  is 
the  plaintiff  has  to  the  assistance  oftibe  CoKit  to  aaert  his 
right,  the  Court  will  not  interfere  oa  otiier  side.  Tias  is 
the  case  where  the  defendant  claims  under  a  purchase  for 
valuable  consideration,  without  notioe  of  die  jdaintiffi 
tide,  which  he  may  plead  in  bar  of  die  suit  (ay 

The  principle  of  this  plea.  Lord  Eldon  observes,  U  ^' 
*^  I  have  honestly  and  bondjide  paid  lor  this  estate,  ia 
order  to  make  myself  the  owner  of  it ;  and  yon  shall  btw 
no  information  from  me  as  to  the  perfection  or  imperftc- 
tion  of  my  titie,  until  you  deliver  me  firom  the  peril  k 
which  you  state  I  have  placed  myself  in  the  article  of  jko- 
chasing  bondjide  (&)." 

This  plea  is  a  peremptory  plea,  and  must  be  sworn  by 
the  pleader  (c).  It  must  be  put  in  ante  litem  cotUestatamf 
because  it  is  a  plea  why  an  answer  should  not  be  put  id; 
and,  therefore,  if  a  defendant  answers  to  any  thing  to 
which  he  may  plead,  he  overrules  his  plea  (d),  hut  he  may 
answer  any  thing  in  subsidium  of  his  plea,  as  he  may  deny 

(s)  Mitidrd  on  Pleading,  2d  ed.         (c)   Manhall  v.  Frank,  Pnc 
p.  815 ;  Oougb  v.  Stedman,  Finch,     Cha.  4S0. 
SOS.  {d)  Richanlaon  r.  Mitchdl,  ScL 

(5)  See  Wallwyn  v.  Lee,  0  Ves.     Cha.  Ca.  51 ;  Blacket  r.  LangkA 
jun.  S4.  1  Anitr.  14. 

notice 
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notice  in  his  answer,  which  he  may  deny  also  in  his  plea; 
because  that  is  not  putting  any  thing  to  issue  which  he 
should  cover  by  his  plea  from  being  put  in  issue,  but  it  is 
adding,  by  way  of  answer,  that  which  will  support  his 
plea,  and  not  an  answer  to  a  charge  in  the  bill,  which,  by 
the  plea,  he  would  decline  (e). 

The  plea  must  state  the  deeds  of  purchase,  setting 
forth  the  dates,  parties  and  contents  briefly,  and  the  time 
of  their  execution  (I),  for  that  is  the  peremptory  matter  in 
bar  (/)  (II). 

It  must  aver  that  the  vendor  was  seised,  or  pretended 
to  be  seised  at  the  time  he  executed  the  conveyance  (jg). 
In  Garter  v.  Pritchard  (Jk)  it  was  held,  that  the  plea  <A  a 
purchase,  without  notice,  must  aver  the  defendant's  beliefs 
that  the  person  from  whom  he  purchased  was  seised  in  fee. 
If  it  be  charged  in  the  bill  that  the  vendor  was  only  tenant 
tot  life,  or  tenant  in  tail,  and  a  discovery  of  the  tilde  be 
prayed,  such  a  discovery  cannot  be  covered,  unless  a  seisin 
ia  sworn  in  the  manner  already  mentioned,  or  that  such 
fines  and  recoveries  were  levied  and  soffered  as  would  bar 
an  entail  if  the  vendor  was  tenant  in  tail ;  for  if  a  purchase 

(f)  GUb.  For.  Rom.  5S.  See  Atk.  C30 ;  Head  r.  Egetton,  3  P. 
Hoare  v.  Parker,  1  Bro.  C.  C  573.     Wms.  270 ;  and  see  17  Ves^^jun. 

(/)   See  Gilb.  For.  Rom.  58;  290. 

Aston  V.  Aston,  3  Atk.  302 ;  and  2  (A)  Michael.  Term,  12  Geo;  II. 

Ves.  107-  396;  and  see  Wallwyn  1739 ;  2  Vivian's  MS.  Rep.  90,  in 

fi.  Lee,  0  Ves.  jun.  24.  Lincoln's  Inn  Library. 

(g)  Stoiy  V.  Lord  Windsor,   2 

(I)  Qii.  this,  as  the  plaintiff  might  thereby  be  enabled  to  proceed  agaipst 
the  defendant  at  law.  See  Anon.  2  Cha.  Ca.  161.  In  Day  v.  Arundel, 
Hard.  510,  it  was  expressly  held,  that  the  time  of  the  purchase  need  not 
be  stated  in  the  plea. 

(II)  It  seems,  that  the  practice  formerly  was,  to  extend  the  plea  to  the 
iiacovery  even  of  the  purchase  deeds;  and  in  Watkins  v.  Hatchet,  1  £^. 
Cm.  Abr.33,  pi.  3,  although  the  purchaser  improvidently  ofiered  to  pr6^ 
duce  his  purchase  deed,  yet  the  Court  would  not  bind  him  to  do  so. 

3  B  by 
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by  lease  and  relenae  should  be  set 
no  more  irom  the  tenant  in  tail  th 
and  that  is  only  an  estate  for  tl 
tail  (I),  then  (here  is  no  bar  agaii 
however,  a  fine  is  pleaded,  the  ;: 
seisin  of  a  freehold  in  die  vendc 
seized,  or  pretended  to  be  seised  I 

If  the  conveyuice  pleaded  be  a 
the  plea  must  aver  that  the  veni 
the  time  of  the  execution  of  the  i 
it  be  of  a  particular  estate,  and  n' 
set  out  how  the  vendor  became  ent 
But  although  a  bill  be  brought  I 
not,  on  that  account,  aver  the  p 
plaintiff's  ancestor  (n). 

The  plea  must  also  distinctly 
tion  money,  mentioned  in  the  6 
truly  paid  (o),  independently  of  tt 
deed  (/>) ;  for  if  the  money  be  nc 
overruled  (q),  as  the  purchaser  is 
payment  of  it  (r).     The  partici 

(0  Gilb.  For.  Rom.  5?.  Pre. 

(t)  Stoi7   r.  Lord  Windsor,    3  Cha 

Atk.  030 ;  and  >e«  Page  v.  Lever,  (i 

3  Ve>.jiin.450;  Dobson  v.  Lead-  34. 

beeler,  19  Vu.  jun.  S30.  (j 

(/)  Trevanian  v.  Mosw,  1  Vern.  S14 

340 ;  and  see  3  Ves.  jun.  220 ;  and  (g 

9Vea.jun.  32.  Atk 

(m)Hugbeaff.Gartb,AmbI.421.  (r 

(n)    Sejmour  u.  Noswortb,    2 


(1)  This  is  tbe  doctrine  of  Littleton, 
agrees ;  but  since  Littleton's  time  it  bas  fa 
a  bate  fee  detenuinahle  b;  tbe  entty  or  ac 
n.  (l)to  Co.Litt.331,  a.  and  the  authorit 
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it  should  seem,  be  stated  (^s\  although  this  point  has 
been  decided  otherwise  (0-  There  can,  however,  be  no 
objection  to  state  the  consideration,  as,  if  it  be  valuable, 
the  plea  will  not  be  invalidated  by  mere  inadequacy  (u). 
The  question  is  not,  whether  the  considerieltion  i^  adequate, 
but  whether  it  is  valuable  ?  for  if  it  be  such  a  considera- 
tion as  will  not  be  deemed  fraudulent  within  the  statute 
of  27th  Elizabeth,  or  is  not  merely  nominal  (a:),  or  the 
jpurchase  is  such  a  one  as  would  hinder  a  puisne  pur- 
chaise  from  overturning  it,  it  ought  not  to  be  impeached  in 
teiquity. 

The  plea  must  also  deny  notice  of  the  plaintiff's  title  or 
claim  (y),  previously  to  the  execution  of  the  deeds  and 
payment  of  the  purchase  money  (;::) ;  for  till  then  the 
transaction  is  not  complete ;  and,  therefore,  if  the  pur- 
chaser have  notice  previously  to  that  time,  he  will  be 
bound  by  it  {a).  And  the  notice  so  denied  must  be  notice 
of  the  existence  of  the  plaintiff  s  title,  and  not  merely 
hbtice  of  the  existence  of  a  person  who  could  claim  under 
that  title  [b).  But  a  denial  of  notice  at  the  time  of  making 
the  purchase,  and  paying  the  purchase  money,  is  good ; 
and  notice  before  the  purchase  need  not  be  denied,  be- 
cause notice  before  is  notice  at  the  time  of  the  purchase, 
and  the  party  will,  in  such  case,  on  its  being  made  appear 

{$)  Millard'8  case,  2  Freem.  43  ;  2  Cha.  Ca.  156. 

and  Snag's  case,  cited  ihid. ;  and  {y)    Lady  Bodmin    v,  Vende- 

aee  Wagstaff  v.  Read,  2  Cha.  Ca.  bendy,    1  Vem.    179 ;    Anon.   2 

156.  Ventr.  361,  No.  2. 

(f)  More  V,  Mayhow,  1  Cha.  Ca.  (z)  More  v.  Mayhow,  1  Cha.  Ca. 

54;  Day  t>.  Arundell,  Hard.  510.  34  ;  Story  v.  Lord  Windsor,  2  Atk. 

(tf)  Basset  r.  Nosworthy,  Finch,  630;  Attorney-General  v.  Gower, 

162  ;    Ambl.  7&7 ;     Mildmay   v.  2  Eq.  Ca.  Abr.  685,  pi.  11. 

Mildmay,  Ambl.  767,  cited ;  Bui-  (a)  Vide  swpray  p.  7O8. 

lock  V.  Sadlier,  Ambl.  764.  (6)   Kelsall  r.  Bennett,  1  Atk. 

(x)   See  More    v.  Mayhow,    1  522 ;  which  has  overruled  Bram- 

Cha.  Ca.  34 ;   WagstafT  v.  Read,  ton  v.  Barker,  2  Vem.  159,  cited. 

3  B  2                                     that 
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that  he  had  notice  before,  be  liable  to  be  convicted  of 
perjury  (c). 

The  notice  must  be  positively,  and  not  evasively  de- 
nied (d ),  and  must  be  denied,  whether  it  be  or  be  not 
charged  by  the  bill  (e).  If  particular  instances  of  notice, 
or  circumstances  of  fraud,  are  charged,  the  facts  from 
which  they  are  inferred  must  be  denied  as  specially  and 
particularly  as  charged  (/). 

Notice  must  also  be  denied  by  answer,  for  that  is  mat- 
ter of  fraud,  and  cannot  be  covered  with  the  plea,  because 
the  plaintiff  must  have  an  opportunity  to  except  to  its 
sufficiency  if  he  think  fit  (g) ;  but  it  must  also  be  denied 
by  the  plea,  because  otherwise  there  is  not  a  complete 
plea  in  court  on  which  the  plaintiff  may  take  issue  (A). 

Although  a  purchaser  omit  to  deny  notice  by  answer, 
he  will  be  allowed  to  put  in  the  point  of  notice  by  way  of 
answer  (i),  and  the  omission  will  not  invalidate  his  plea, 
if  it  is  denied  by  that  (k).  If  notice  is  omitted  to  be  de- 
nied by  the  plea,  and  the  plaifUiff  reply  to  it,  the  defendant 
has  then  only  to  prove  his  purchase,  and  it  is  not  mate- 
rial if  the  plaintiff*  do  prove  notice,  as  he  has  waved  set- 
ting down  the  plea  for  argument,  in  which  case  it  would 
have  been  overruled  (/).     If,  however,  a  bill  is  eihibited 

(c)  Jones  r.  Thomas,  3  P.  Wms.  C.  C.  322  ;  6  Dow,  230. 

243.  (^)    AnoD.   2  Cha.  Ca.  101; 

(rf)  Cason  V.  Round,  Prec.  Cha.  Price  v.  Price,  1  Vera.  185. 

226 ;  and  see  2  Eq.  Ca.  Abr.  682,  (A)  Harris    r.   Ingledew,   3  P. 

(D.)  n.  (b).  Wms.  Ql ;  Meadows  v.  Doehen  of 

(e)  Aston  v.  Curzon,  and  Wes-  Kingston,  Mitf.  on  Plead.  2d  edit 

ton  r.   Berkely,   3  P.  Wms.  2i4,  216,  n. 

n.  (/) ;  and  see  the  6th  rssol.  in  (i)  Anon.  2  Cha.  Ca.  1(J1. 

Brace  v.  Duke  of  Marlborough,  2  (jt)   Coke    v.  Wilcocks,  Mose. 

P.  Wms.  491.  73. 

(/)   Meder  v.  Birt,  Gilb.  Eq.  (/)  Harris  r.  Ingledew,  3  P.Wmi. 

Rep.  185 ;   Radford  v.  Wilson,  3  91 ;  Eyre  v.  Dolphin,  2  Ball  tsd 

Atk.   815 ;    and   see   Jerrard   v.  Peat,  302. 


Saunders,  2  Ves.  jun.  187 ;  4  Bro. 


against 
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against  a  purchaser,  and  he  plead  his  purchase,  and  the 
bill  is  thereupon  dismissed,  a  new  bill  will  lie  charging 
notice,  if  the  point  of  notice  was  not  charged  in  the  former 
bill,  or  examined  to ;  and  the  former  proceedings  cannot 
be  pleaded  in  bar  (m).  But  if  notice  is  neither  alleged 
by  the  bill  nor  proved,  and  the  defendant  by  his  answer 
deny  notice,  an  inquiry  will  not  be  granted  for  the  purpose 
of  aflfecting  him  with  notice  (n). 

If  a  purchaser's  plea  of  valuable  consideration  without 
notice  be  falsified  by  a  verdict  at  law,  and  thereupon  a 
decree  is  made  against  the  purchaser,  and  he  then  carries 
an  appeal  to  the  House  of  Lords,  it  will'  be  dismissed,  and 
the  decree  affirmed  without  further  inquiry  (o). 


The  title  of  a  purchaser  for  valuable  consideration  with- 
out notice  is  a  shield  to  defend  the  possession  of  the 
purchaser  (/>),  not  a  sword  to  attack  the  possession  of 
others  {q).  It  is  clear  that  it  will  protect  his  possession 
from  an  equitable  tide,  although  even  that  has  been  some- 
times questioned  (r) ;  whether  it  will  avail  against  a  legal 
title,  is  perhaps  doubt&l. 

In  Burlase  v.  Cooke  (^),  Lord  Nottingham  held  the 
plea  to  be  good  s^ainst  a  legal  estate ;  but  in  the  subse- 
quent case  of  Rogers  v.  Scale  (0^  he  is  reported  to  have 
been  of  a  different  opinion,  and  to  have  decreed  accord- 
ingly. But  unfortunately  both  these  cases  appear  to  be 
very  ill  reported. 

In  Parker  v.  Blythmore  (m),  the  Master  of  the  Rolls 
thought  the  plea  good  against  a  legal  estate. 

(in)  Williams  r.  Williams,  1  Cha.  Amb.  292. 

Ca.  252.  {q)  See  3  Ves.  jun.  225. 

(n)   Hardy    r.  Reeves    5  Ves.  (r)  See  1  Ball  and  Beatty,  171. 

jun.  426.  (0  2  Freem.  24. 

(o)    Lewes  v.  Fielding,   Colle's  (/)  2  Freem.  84. 

P.  C.  361.  («)  2  Eq.  Ca.  Abr.  7Q,  pi.  1. 

(p)     Patterson    v.     Slaughter, 

3  B  3  But 
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But  in  Williams  v.  Lambe  (^)»  upon  a  bill  filed  bj  a 
dowress  against  a  boid  fdc  purchaser,  without  notice  of 
the  marris^e,  Lord  Thurlow  overruled  the  plea.  He  said^ 
that  the  only  question  was^  whether .  a  plea  of  purchase 
without  notice  would  lie  against  a  bill  to  set  out  dower; 
that  he  thought  where  the  party  is  pursuing  a  kgal  tiik, 
as  dower  is,  the  plea  did  not  apply,  it  being  only  a  bar  to 
an  equitable^  not  to  a  legal  cjiaim. 

In  a  later  case  (^),  Lord  Rosslyn  considered  it  impos- 
sible that  Rogers  v.  Scale  could  be  the  decision  of  Lord 
Nottingham,  and  decreed  that  the  plea  could  stand  agunit 
a  legal  as  well  as  an  equitable  tide. 

Lord  Rosslyn  did  not,  however,  mention  the  case  of 
Williams  v.  Lambe,  which  is  against  the  doctrine  he  laid 
down ;  nor,  indeed,  did  he  notice  the  case  of  Parker  v. 
Blythmore,  which  is  in  favour  of  it.  It  is  much  to  be  la- 
mented that  all  the  autiiorities  were  not  considered. 

To  argue  from  principle,  it  seema  dear  that  the  plea  is 
a  protection  against  a  legal  as  well  as  an  equitable  claim; 
and  as  the  authorities  in  favour  of  that  docrine  certainly 
preponderate,  we  may,  perhaps,  venture  to  assert  that  it 
will  protect  against  both. 

(jr)  3  Bro.  C.  C.  2M. 

(y)  Jerrard  v.  Saunders,  3  Ves.  jun.  454. 
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No.  I. 

Notice  by  the  Owner  and  his  Agent ^  of  the  Agent* 8  intention  to 

bid  (a). 

Sir, 
I,  THE  undersigned  A,  of  owner  of  the  estates 

intended  to  be  sold  by  you  at  by  public  auction,  on 

the  day  of  next,  do  hereby  give  you  notice,  that 

I  have  appointed  the  undersigned  B,  of,  &c.  to  bid  on  my  be- 
half, or  for  my  use,  at  the  same  sale.  And  I,  the  above-named  B, 
do  hereby  give  you  notice,  that  I  have  accordingly  agreed  to 
bid  at  such  sale,  for  the  use  of  the  said  A. 
To  Mr.  Auctioneer. 


No.  II. 

Notice  by  the  Agent  of  his  intention  to  bid  (b). 

Sir, 
I,  the  undersigned  A,  of,  8cc.  agent  of  B,  of,  8cc.  owner  of  the 
estates  intended  to  be  sold  by  you  at  by  public  auction, 

on  the  day  of  next,  do  hereby  give  you  notice, 

that  I  intend  to  bid  at  the  same  sale,  on  the  behalf,  or  for  the 
use  of  the  above-named  JB. 
To  Mr.  Auctioneer. 


No.  III. 

Notice  by  the  Agent ^  and  the  Person  appointed  by  him,  of  such 

Person's  intention  to  bid(c). 

Sir, 
I,  the  undersigned  A,  of,  8cc.  agent  of  B,  of.  Sec.  owner  of  the 
estates  intended  to  be  sold  by  you  at  by  publiq  auction, 

(a)  Vide  supra,  p.  l6.         {h)  Vide  ntpra,  p.  l6i        (c)  Vide  supra,  p.  l6. 

3  B  4  on 
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on  the  day  of  next,  do  hereby  give  you  notice, 

that  I  have  appointed  the  undersigned  C,  of.  Sec.  to  bid  at  the 
Bame  sale,  od  the  behalf,  or  for  the  use  of  the  aboTe-oamed  B, 
And  I,  the  said  C,  do  hereby  give  you  notice,  that  I  have  accord- 
ingly agreed  to  bid  at  such  sale,  for  the  use  of  the  said  B. 
To  Mr.  Auctioneer. 


No.  IV. 
Conditions  of  Sale  {d). 

I.  That  the  highest  bidder  shall  be  the  buyer :  and  if  aay  dis- 
pute arise  as  to  the  last  or  best  bidder,  the  lot  in  dispute  shsll 
be  put  up  at  a  former  bidding. 

II.  That  no  person  shall  advance  less  at  any  bidding  thai 
..../.  (I) ;  or  retract  his  or  her  bidding  (e). 

III.  That  every  purchaser  shall  immediately  pay  down  a  de- 
posit in  the  proportion  of  ..../.  for  every  lOO  /.  of  his  or  her 
purchase  money,  into  the  hands  of  the  auctioneer  (II);  and  sigs 
an  agreement  for  payment  of  the  remainder  to  the  proprietor,  on 
the  day  of  next,  at  at  which  time  and 
place  the  purchases  are  to  be  completed,  and  the  respective  p1l^ 
chasers  are  then  to  have  the  actual  possession  of  their  respective 
lots ;  all  outgoings  to  that  time  being  cleared  by  the  vendor. 

IV.  That  within  from  the  day  of  the  sale,  the  vendor 
shall,  at  his  own  expense,  prepare  and  deliver  an  nbstnct  of  bis 
title  to  each  purchaser,  or  his  or  her  solicitor ;  and  shall  dedace 
a  good  tide  (III)  to  the  lots  sold. 

V.  That  upon  payment  of  the  remainder  of  the  purchase  mo- 
ney at  the  time  above-mentioned,  the  vendor  shall  convey  the 
lots  to  the  respective  purchasers :  each  purchaser,  at  his  or  her 
own  expense,  to  prepare  the  conveyance  to  him  or  her;  and  to 

(d)  Vide  suproj  p.  36.  Vide  tuproy  p.  36.    This  hv  now  be- 

(e)  Paj^ne  v.  Cave,  3  Term  Rep.  148.     come  an  usual  conditioa. 


(I)  Or  thus,  **  than  such  sum  as  shall  be  named  hj  the  aucdooser  at  d» 
time." 

(II)  This  is  scarcely  ever  done  in  the  countiy;  but  the  deposits  are  paid  to 
the  agent  of  the  vendor. 

(III)  Where  the  estate  is  leasehold,  and  the  vendor  cannot  prodqce  tbe 
lessor's  title,  this  condition  should  go  on  thus:  **  to  the  lease  granted  of  Ae 
premises ;  but  the  purchaser  shall  not  be  entitled  to  require^  or  aill  for  the  ode 
oi'  the  lessor.''     tide  supra,  p.  3a. 

tender 
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tender  or  leave  the  «ame  at  for  execution  by  the 

vendor  (/). 

VI.  Tliat  the  auction  duty  of  7  J.  in  the  pound  shall,  imme- 
diately after  the  sale,  be  paid  to  the  auctioneer  by  the  vendor 
and  purchaser,  in  equal  moieties  (g)  (I). 

VII.  That  if  any  of  the  purchasers  shall  neglect  or  fail  to 
comply  with  the  above  conditions,  his  or  her  deposit  money 
shall  be  actually  forfeited  to  the  vendor,  who  shall  be  at  foil 
liberty  to  resell  the  lot  or  lots  bought  by  him  or  her,  either  by 
public  auction  or  private  contract ;  and  the  deficiency  (if  any) 
occasioned  by  such  second  sale,  together  with  all  expenses  at- 
tending the  same,  shall,  immediately  after  the  same  sale,  be 
made  good  to  the  vendor  by  the  defaulter  at  this  present  sale : 
and  in  case  of  the  nonpayment  of  the  same,  the  whole  thereof 
shall  be  recoverable  by  the  vendor,  as  and  for  liquidated  da* 
mages  (A),  and  it  shall  not  be  necessary  to  previously  tender  a 
conveyance  to  the  purchaser. 

Lastly,  That  if  any  mistake  be  made  in  the  description  of  the 
premises,  or  any  other  error  whatever  shall  appear  in  the  parti- 
culars of  the  estate,  such  mistake  or  error  shall  not  annul  the 
sale,  but  a  compensation,  or  equivalent,  shall  be  given  or  taken, 
as  the  case  may  require  (t).  Such  compensation  or  equivalent 
to  be  settled  by  two  referees,  or  their  umpire;  each  party  within 
ten  days  after  the  discovery  of  the  error,  and  notice  thereof 
given  to  the  other  party,  to  appoint  one  referee  by  writing;  and 
in  case  either  party  shall  neglect  or  refuse  to  nominate  a  referee 
within  the  time  appointed,  the  referee  of  the  other  party  alone 
may  make  a  final  decision.  If  two  referees  are  appointed,  they 
are  to  nominate  an  umpire  before  they  enter  upon  business,  and 
the  decision  of  such  referees  or  umpire  (as  the  case  may  be), 
shall  be  final. 

Condition  to  be  inserted  where  the  Title-deeds  cannot  be 

delivered  up  {k). 

That  as  the  title-deeds  which  concern  this  estate  relate  to 
other  estates  of  greater  value,  the  vendor  shall  retain  the  same 
in  his  custody,  and  enter  into  the  usual  covenants  (to  be  pre- 

(/)  Fufe  n^yro,  p.  33.  (1)  Fufenpra,  p.  35. 

(g)  Vtdt  tupra,  p.  3^  (k)  Vide  fiqfra,  p.  31,  33. 

(A)  Videwproj  p.  34- 

(I)  Thb  condition  should  be  omitted  where  the  estate  is  told  bj  aisigneee  of 
a  bankrupt.     Vidt  wpra^  p.  13,  14. 

pared 
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pared  by  hit  Mlkitor,  and  at  his  expense)  for  tiie  production  of 
them  to  the  lespectire  purchasers :  but  all  attested  cc^nes  whicb 
may:  be  raqniicd  of  snob  deeds,  shall  be  had  and  made  at  the 
eipiee  of  the  person  requirii^  the  same. 

When  an  EUate  i*  intended  to  U  lold  tn  Lota,  and  the  Title-deedt 
an  lobe  deUvend  t^t,  thefoUomi^  Condition  ma^  he  inialed: 
That  as  the  aforesaid  lots  are  bolden  under  the  same  tide,  the 
parchaser  of  the  greater  part  in  ralne  of  the  said  estate,  shiO 
have  the  custody  of  tbe  title^eeds,  upon  his  entemig  into  tlie 
usual  coTsnants  for  the  production  thereof  to  tbe  pozchaser  or 
purohaaers  of  the  remaining  or  other  lots :  If  the  largest  portion 
in  value  of  the  estate  shdl  remain  unsold,  the  seller  shall  be  en- 
titled to  retain  the  deeds  upon  entering  into  snc:h  covenanti  u 
aforesaid ;  all  such  covenants  to  be  prepared  by  and  at  die  ei- 
pense  of  the  person  or  persons  requiring  the  same ;  who  m^ 
have  attested  copies  of  such  deeds  at  his,  her  or  their  on 
expense. 

Orthis: 
That  the  title-deeds  shall  be  retuned  by  the  vendor,  mttil  all 
the  estates  now  offered  for  sale  shall  be  aold,  when  they  sbaU  be 
deUvered  over  to  the  largest  purchaser^  upon  his  entering  into 
the  usual  covenants  for  the  production  thereof  to  the  other  pur- 
chasers ;  such  covenants  to  be  pr^ared.  by  and  at  the  expewe 
of  the  person  or  persons  requiring  the  same.  Whilst  the  deedi 
remain  in  the  sdler's  hands,  he  shall  produce  them  to  the  serertl 
purchasers  when  required,  and  every  purchaser  may  at  any  time 
have  attested  copies  of  the  deeds  at  his  own  expense. 

Where  the  Property  is  condderabU,  it  may  be  adinsabte  to  nab  a 
Mtiptdatitm  as  to  the  expense  of  the  ottered  copies  accorduig  to  ik 
value  of  the  lot*.    As,  for  instance  : 

That  all  attested  copies  of  the  title-deeds  shall  be  made  tnl 
dalivetedat  the  expense  of  the  person  requiring  the  same,  nnlen 
his  or  her  pnichaae  money  exceeds  ,...l.  but  does  not  uusnt 
to  . .  4 .  /. ;  in  which  case  the  vendor  shall  famish  the  attested 
copies  of  all  such  deeds  and  writings  as  shall  be  deemed  neoetf^ 
saty,  according  to  professional  usage,  at  the  joint  expense  of 
him  and  the  purchaser ;  and  if  the  purchase  money  exceeili 
..  ..I.  the  vendor  shall  furnish  the  same  at  his  own  expense. 
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Agreements  to  be  signed  by  the  Vendor  and  Purchaser  qfler  Sales 

by  Atiction  (/). 

//  seems  advisable  to  have  two  sets,  (^c<mditi(ms,  at  the  end  of  one 
of  which  may  be  printed  an  agreemient  for  the  aucti^meer,  or  agent 
of  the  vendor,  to  sign-,  and  at  the  end  of  the  other  may  be.  printed 
an  agreement  for  the  purchaser  to  sign. 

The  Agreement  to  be  signed  by  the  auctioneer,  or  agent  of  tks 

vendor,  may  be  thus : 

I  do  hereby  acknowledge,  that  has; boon  this  day  declared 

the  purchaser  of  lot  of  the  estates  meatioiied  in.the  abocrer* 

written  particularsj  at  the  sum  of  ..../•;  aixd  that  he  haapwA 
into  •  my  hands  ..../.  as  a  deposit,  and  in  pari  payment  of  iHm 
said  purchase  money ;  and  1  do  hereby  agree,  that  the  yendor 
shall,  in  all  respects,  fulfil  on  his  part,  the  aboye-written  oondi* 
tions  of  sale.    As  witness  my  b|tn4,  thin  day  of: 

Purchase  money  ----£. 

Deposit  money     -    -    -    - 


Remainder  unpaid  •.    -  £• 
Witness, 


The  purchaser  may  iign  thejhllowing  Agreemeniz 

I  do  hereby  acknowledge,  that  I  have  this  day  purchased  by 
public  auction,  lot  of  the  estates  mentioned  in  the  above- 

written  particulars,  for  the  sum  of  ...•/. ;  and  have  paid  into  the 
hands  of  the  sum  of ....  /.  as  a  deposit  and  in  part  pay- 

ment of  the  said  purchase  money;  and  I  do  hereby  agree  to  pay 
the  remaining  sum  of  ....  /.  unto  at  on  or  before 

the  day  of  and  in  all  odier  respects,  on  my  part, 

to  fulfil  the  above-written  conditions  of  sale.  As  witness  my 
hand,  this  day  of 

Purchase  money  ----£. 

Deposit  money     *     -     -    - 


Remainder  unpaid  -    -  £. 
Witness, 

(/)   Vide  tupra,  p.  43. 
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No.  VI. 

Agreement  for  Sale  of  an  Estate  by  Private  Contract  (m). 

Articles  of  agreement  made  and  entered  into  this  day 

of  between  A,  of,  8cc.  for  himself,  his  heirs,  executors 
and  administrators,  of  the  one  part,  and  B,  of,  &c.  for 
himself,  his  heirs,  executors  and  administrators,  of  the 
other  part,  as  follow :  viz. 

The  said  A  doth  hereby  agree  with  the  said  B  to  sell  to  him 
the  messuages,  &c.  (jktrceb)  with  .their  appurtenances,  at  or  for 
the  price  or  sum  of  . . .  .7. :  and  that  he  the  said  A  wiU  within 
one  month  from  the  date  hereof,  at  his  own  expense,  make  and 
deliver  unto  the  said  B,  or  his  solicitor,  an  abstract  of  the  title  of 
him  the  said  A  to  the  said  messuages  and  premises ;  and  wiQ 
also,  at  his  own  expense,  deduce  a  clear  title  thereto.  And  also 
that  the  said  A,  or  his  h^rs,  and  all  other  necessary  parties, 
shall  and  will,  on  or  before  the  day  of  next,  on  re* 

ceiving  of  and  from  the  said  B,  his  executors  or  administratorB, 
the  said  sum  of ....  /.  at  the  costs  and  charges  of  him  the  said 
JB,  his  heirs,  executors,  administrators  or  assigns,  execute  a 
proper  conveyance,  for  conveying  and  assuring  the  fee  simple 
and  inheritance  of  and  in  all  the  said  messuages  and  premises, 
wiih  their  appurtenances,  unto  the  said  B,  his  heirs  or  assigns, 
free  from  all  incumbrances. 

And  the  said  B  hereby  agrees  with  the  said  A,  that  he  the 
said  B,  his  heirs,  executors,  administrators  or  assigns,  shall  and 
will,  on  the  execution  of  such  conveyance  as  aforesaid,  pay  the 
sum  of ....  /.  untathe  said  A,  his  executors  or  administratois. 

And  it  is  hereby  further  agceed  by  and  between  the  said  A 
and  B  as  follows :  viz. 

That  the  conveyance  shall  be  prepared  by  and  at  the  expeoM 
of  the  said  JB,  and  that  the  same  shall  be  settled  and  approyed  of 
on  the  parts  of  the  said  A  and  B  by  their  respective  counsel; 
and  that  each  of  them,  the  said  A  and  B,  shall  pay  the  fees  of 
his  own  counsel.  , 

And  that  all  rates,  taxes  and  outgoings,  payable  for  or  in  re- 
spect of  the  premises  to  the  day  of  shall  be  paid  and 
discharged  by  the  said  Ay  his  executors  or  administrators. 

And  lastly,  that  if  the  said  A  shall  not  deliver  an  abstract  of 


{m)  VHe  iuprof  p.  43. 


his 
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his  title  to  the  said  B,  or  his  solicitoFi  before  the  expiration  of 
one  calendar  month  from  the  date  hereof,  or  shall  not  deduce  a 
good  and  marketable  title  to  the  said  messuages  and  premises, 
before  the  said  day  of  then  and  in  either  of  the 

said  cases,  immediately  after  the  expiration  of  the  said  one 
calendar  month,  or  the  said        day  of  (as  the  case  may 

be),  this  present  agreement  shall  be  utterly  void  to  all  intents 
and  purposes  whatsoever,  and  the  jurisdiction  of  equity  wholly 
barred;  it  being  the  true  intent  and  meaning  of  the  parties 
hereto,  that  in  the  event  aforesaid  execution  of  this  agreement 
shall  not  be  enforced  by  any  court  of  equity,  notwithstanding 
any  rule  (if  such  there  be)  that  time  cannot  be  made  the  essence 
of  a  contract,  or  any  other  rule  or  maxim  whatsoever  (n).  In 
witness,  &c. 

A  provision  may  also  be  inserted  in  agreements,  making  time  the 
essence  of  the  contract,  in  case  the  purchase  money  is  not  paid  at  the 
day  appointed ;  but  clauses  making  agreements  void  if  a  title  is  not 
made,  or  the  purchase  money  paid  by  a  stated  time,  should  never  be 
inserted  unless  it  be  the  express  intention  of  the  parties.  Where 
time  is  not  deemed  material,  clauses  to  the  following  effect  should  be 
inserted: 

That  the  said  B  and  his  heirs  shall  have,  receive  and  take  the 
rents  and  profits  of  the  said  messuages  and  premises,  from  the 
day  of  next,  for  his  and  their  proper  use. 

And  that  if  the  said  conveyance  shall  not  be  executed  by  the 
necessary  parties,  and  the  said  purchase  money  paid  on  or  be- 
fore the  said  day  of  then  and  in  such  case  the  said  B, 
his  heirs,  executors  or  administrators,  shall  from  the  same 
day  of  pay  interest  for  the  said  purchase  money  unto  the 
said  A^  his  executors  or  administrators,  after  the  rate  of 
per  cent,  per  ann. 


No.  VII. 

Bratt  V.  Ellis  (o),  C.  B.  Mich,  and  Hil.  Terms,  45  Geo.  III. 

John  Goodwin  being  indebted  to  ElUs,  the  defendant,  an 
auctioneer,  deposited  the  title-deeds  of  some  houses  with  him, 
as  a  security ;  and  gave  him  a  written  authority  to  sell  them  by 
auction,  at  any  time  before  Midsummer  1803.     They  were 

(n)  Vidt  ntproy  ch.  8,  tect.  3.  (0)  Vide  suprtL,  p.  37* 

accordingly 


ftcoordingly  pnt  up  at  Gartnway's ;  and  not  fetching  the  Bmn 
ezpfected,  theywereboughtinfayGoodwin.  Ellisnotbeingpaid, 
pnl  up  the  hoQBeB  agala  in  September  1804,  tmder  tbeoanal 
coaditiona.  Tbe  plaintiff  was  declared  the  highest  tudder  at 
315/.;  paid  a  deposit  of  75/.  and  signed  an  agreement  to  com- 
plete the  contract.  The  defendant  delivered  possession  to  the 
plaintiff,  who  expended  about  10/,  in  repairs ;  and  the  defendant 
sent  the  deeds  to  tbe  plaintiff^  sttoimey,  who  approred  of  tbe 
title,  and  prepared  a  conveyance ;  and  the  defendant  ondntook 
to  procure  Goodwin  to  attend  and  execute  the  deed.  Goodwin, 
howerer,  upon  being  applied  to,  refosed  to  complete  the  eon- 
tract,  which  was  made  tritbont  his  aathority.  The  ptuntiff 
brought  the  present  action  to  recover  the  deposit  money  and  ia- 
tereat,  and  the  expense  of  perusing  the  abstract,  preparing  the 
conveyance,  &c.;  and  tbe  damages  the  plaintiff  had  sustained  bj 
losing  such  a  good  bargain.  The  plaintiff  gave  315/.  for  die 
houses,  and  a  surveyor,  examined  on  hia  behalf,  proved  tint 
tkey  were  worth  751  /.  Hm  defendant  suffered  judgment  to  go 
by  de&ult.  tJpon  the  execution  of  the  writ  of  inquiry  of  Air 
mages,  the  defendant's  counsel  admitted,  that  he  was  Uable  to 
repay  the  deposit,  wiUl  interest,  and  fair  expenses  incoired  tn 
investigating  tlie  title.  Sec.  But  as  it  appeared  by  the  dedua- 
tion  that  the  defendant  was  only  an  auctioneer,  and  Goodwin 
was  the  owner,  he  insisted  that  the  defendant  was  not  answer- 
able for  the  difference  of  value.  The  sheriff,  in  his  charge  to  the 
jury  (which  was  specially  summoned),  said,  it  was  admitted  oa 
all  hands,  that  tbe  deposit  and  interest,  and  expenses,  nnst  be 
paid  to  the  plaintiff.  With  respect  to  the  demand  for  the  Vm 
of  the  bai^in,  he  thought,  that  the  demand  was  recoverable; 
for  the  defendant  had  admitted  that  he  had  sold  the  property 
without  authority ;  but  the  amount  of  the  damages  was  in  tbea 
discretion.  They  would  consider  whether  it  would  have  sold 
for  751  /.  If  they  believed  the  surveyor,  It  would  be  quite  com- 
petent to  give  the  whole,  or  what  they  pleased.  The  juy  re- 
turned a  verdict  for  350  ^  being  upwards  of  350/.  as  dtnugcs 
for  loss  of  the  bargain.  The  Court  of  Common  Pleas,  howe*er> 
granted  a  rule  to  show  cause,  why  the  writ  of  inquiry  should 
not  be  bet  aside,  and  the  defendant  let  in  to  plead  in  the  actioo, 
upon  paying  into  Court  the  deposit  money,  and  interest,  and  on 
paytiient  by  the  defendant  to  the  plaintiff  of  his  costs  occasioDed 
thereby,  together  with  his  costs  of  the  present  appbcatiM- 
Upon  showing  cause,  the  Court  made  the  nile  abaolute ;  od 

payment 


APPBHIIIX.  9 

payment  to  the  plaintiff  of  the  deposit,  with  interest,  the  coats 
of  inyestigating  the  title,  and  the  coats  of  the  action,  as  betweem 
aUomey  and  client. 


No.  VIII. 

Jones  V.  Dyke  and  others  (p),  Hereford  summer  assizes, 

cor,  Macdonald,  C.  B. 

The  circumstances  of  the  case  were  shortly  these.  Some 
estates  in  Wales  having  been  advertised  for  sale,  the  plaintiff 
came  to  town,  and  after  some  treaty  with  the  defendants,  who 
were  the  auctioneers  employed,  he  agreed  to  purchase  the  estate 
in  question,  at  975/.  and  it  was  agreed  that  he  was  to  pay  the 
deposit  in  nine  days,  and  to  give  his  note  for  it  at  that  date, 
which  he  accordingly  did.  Tuchin,  one  of  the  defendants,  by 
the  desire  of  his  partner  Dyke,  gave  the  plaintiff  a  receipt  for 
the  deposit,  and  signed  a  printed  particular,  which  together 
amounted  to  an  agreement  in  writing. 

In  a  few  hours  after  this  transaction.  Dyke  and  Tuchih  called 
on  a  friend  of  the  plaintiff's  to  acquaint  him  that  they  had  just 
received  a  letter  from  Wales,  stating  that  the  estates  were  sold 
for  more  money,  and  requesting  the  particular  and  receipt  to  be 
returned ;  and  the  plaintiff*  refusing  to  reUnquish  the  agreement, 
and  having  imme<hately  returned  to  Wales,  they  by  the  next 
post  sent  to  him  his  note  of  hand,  and  a  particular  signed  by 
him,  both  of  which  he  instantly  returned. 

The  100/.  was  tendered  in  payment  of  the  note,  and  refused : 
Ae  residue  of  the  purchase  money  viras  prepared  in  time,  and 
deposited  at  a  banker's. 

The  plaintiff  filed  a  bill  in  equity  against  the  owner  of  the 
estate,  and  his  trustees  for  sale,  who  denied  the  authority  of  the 
defendants  to  sell,  in  consequence  of  which  the  plaintiff  was 
advised  to  dismiss  his  bill. 

TTie  plaintiff  then  brought  an  action  against  the  defendants, 
in  which  he  proved  by  two  witnesses  that  the  estate  purchased 
was  worth  2,117/.  ^^'*  ^  ^^^  ^  ^^^  upwards  of  1,140/.  by 
breach  of  the  agreement 

It  appearing  that  the  defendants  had  no  authority  to  sell,  the 
{daintiff  had  a  verdict  by  consent,  for  261  /.  the  Judge  flunking 

(/>)  Vide  supra,  p.  37. 
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the  items  pf  whichithat  ftim  was  composed  reasotiftble,  but  the 
pltiAtiff  did  not  obtain  any  damages  for  the  loss  of  his  bargain. 

The  sum  of  261  /.  was  thus  made  up : 
Costs  of  the  plaintiff's  solicitor     ...--. 
Costs  of  the  trustees  in  equity,  about      ^    .    -    - 
Interest  of  975/.  from  April  1804  to  April  1807     - 
Joumies  to  London  and  liaiidilo,  about  20  daya,^ 

horse-hire  and  travdling  expenses-    -    -    -  J  * 
Journey  to  London   ---------- 


47  19    4 

30 

146    6    - 

«i    -    - 


16  15   " 


£.a6o  19    4 


No.  IX. 
Wijatt  V.  Allan  (9),  Reg.  Lib.  B.  1 777,  fol.  576. 

The  bill  was  filed  by  Wyatt,  charging  that  he,  as  agent  for 
the  defendant  Allan,  purchased  an  estate  by  auction,  but  thit 
the  defendant  having  denied  the  commiaaion^  he  himsdf  was 
forced  to  complete  Uie  purchase.  The^  purchase  money  was 
435^1  Tlie  defendant  by  his  answer  denied  that  he  emfiojei 
the  plaintiff  to  purchase  the  estate. 

The  Chancellor  directed  an  issue  to  try  the  &ct,  and  dist  if 
the  jury  found  that  an  authority  was  given  by  Allan,  thqr  shoaid 
indorse  on  the  postea  to  what  amount  such  authority  extended. 
The  jury  found  that  Allan  did  give  an  authority  to  the  extent  of 
400/.  Upon  the  cause  coming  back  on  the  eqmty  ie8erved,the 
defendant  was  ordered  to  pay  the  plaintiff  the  400  L  and  Ae 
plaintiff  was  to  assign  the  estate,  and  the  defendant  was  to  pay 
the  costs  both  at  law  and  in  equity. 


No.  X. 

Sir  John  Morshead  and  others  v.  Frederick  (r)  and  atten, 

Ch.  20th  February  i8o6. 

Certain  estates  of  the  late  Sir  John  Frederick  wei:e  devised  to 
trustees  upon  trust,  by  mortgage  or  sale  thereof  to  raiae  34fOOoI. 
for  the  benefit  of  his  two  daughtersi  Lady  Morshead  and  Vm 
Thistlethwayte.  •  Part  of  this  estate  consisted  of  a  house  in.the 


(9)  Vide  wprOf  p.  38. 


(r)  rtde 


p.  61. 
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occupation  of  Smith,  Payne  and  Smith,  the  bankers.    In  175I9 
a  ground  lease  of  this  house  was  granted  for  sixty-one  years,  at 
56  /.  a  year.    The  representative  of  the  lessee  assigned  the  lease 
to  Smith  and  Company,  subject  not  only  to  the  original  ground 
rent  of  56/.  a  year,  but  also  to  an  additional  rent  of  210/.    A 
bill  was  filed  for  carrying  the  trusts  of  Sir  John  Frederick's  will 
into  execution.    With  the  approbation  of  all  parties,  the  house 
in  question  was  ofiered  for  sale,  and  represented  as  subject  to 
the  grouhd  lease  at  56/.  a  year.    Smith  and  Company  employed 
an  auctioneer  to  enter  into  a  treaty  with  the  plaintiff's  solicitors 
for  the  purchase  of  the  house,  and  he  was  informed  by  them  that 
it  was  subject  to  the  lease  at  56  /.  a  year.  The  auctioneer  valued  the 
house  as  being  subject  to  the  lease,  and  to  ho  other  rent,  charge, 
or  incumbrance,   at    6,150/.    and    verbally  agreed  with   the 
plaintiff's  solicitors  for  the  purchase  by  Smith  and  Company  of 
the  house  at  that  sum :  the  contract  was  referred  to  the  Master, 
who  approved  of  it,  and  by  an  order  in  the  cause,  Smith  and 
Company  were  directed  to  pay  the  purchase  money  into  Court, 
to  the  credit  of  the  cause,  and  it  was  ordered  that  they  should 
be  let  into  receipt  of  the  rents  from  the  last  quarter  day.    The 
title  waa(;^proved  of  on  behalf  of  the  purchasers,  and  the  money 
was  paid  into  the  bank  according  to  the  order.    A  few  months 
afterwards,  and  before  the  conveyance  was  executed,  application 
was  made  to  Smith  and  Company  for  payment  of  the  rent  of 
210/.   to  the  person  entitled  to  it.     Upon  this,  Smith  and 
Company  insisted  upon  an  abatement  in  the  purchase  money, 
which  the  plaintiffs  would  not  accede  to.    A  motion  was  then 
made  to  the  Court  by  Smith  and  Company,  that  the  money  paid 
into  the  bank  might  be  repaid  to  them,  and  the  contract  for  the 
purchase  of  the  house  rescinded.    In  support  of  this  motion, 
the  auctioneer  swore,  that  he  valued  the  house  as  subject  to  the 
56  /.  a  year  only,  and  that  he  was  ignorant  of  its  being  subject 
to  any  other  rent  or  outgoing.    The  solicitor  for  Smith  and 
Company  swore,  that  no  notice  was  taken  in  the  abstract  of  the 
lease,  by  which  the  210/.  a  year  was   reserved.    One  of  the 
bankers  swore,  that  when  the  money  was  paid  into  the  bank, 
and  when  the  valuation  was  made,  he  and  his  partners  believed 
that  the  auctioneer  had  been  made  fully  acquainted  with  all  the 
charges,  whether  consisting  of  rents  or  otherwise,  which  in  any 
ways  affected  the  house ;  and  that  his  not  being  made  acquainted 
widi  the  rent  of  210/.  was  occasioned  by  some  undesigned 
omission  or  mistake. 

3  c  In 
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In  opposition  to  these  affidavits,  the  solicitor  of  the  plaintiffs 
swore,  that  he  had  been  in  receipt  of  the  rent  of  56/.  a  year 
neariy  thirty  years,  which  had  been  paid  by  Smith  and  Com- 
pany since  1797,  and  that  he  had  never  heard  that  the  hoosft 
was  ever  granted  by  any  under  lease,  or  was  made  subject  to 
any  other  rent  than  Uie  rent  of  56  /.  until  long  after  the  stk  to 
the  bankers.  And  that  upon  inquiry  he  found,  thai  tke  mi  of 
210  /.  had  been  paid  by  the  bankers  themselves  ever  dmce  they  pur- 
chased the  lease. 

The  motion  came  on  before  Lord  ddon,  who  expressed  an 
opinion  in  favour  of  the  purchaser's  right  to  rescind  the  con- 
tract, but  did  not  decide  die  point.  It  afterwards  came  before 
Lord  Erskine,  who  held  this  to  be  a  proper  case  for  the  inter- 
ference of  equity,  on  the  ground  of  mistake,  and  accordingly 
granted  the  motion.  The  circumstance  of  both  rents  being 
payable  by  the  purchasers,  his  Lordship  thoaght  immatetid,  as 
it  appeared,  that  they  had  not  communicated  that  circumstafice 
to  their  broker,  and  the  magnitude  of  their  concerns  might 
easily  account  for  the  omission.  It  could  not  be  imagined,  tbtt 
any  man  would  willingly  conceal  such  a  fact  from  a  broker  eai- 
ployed  by  him  to  value  any  property  he  wished  to  fBvchafle; 
and  it  was  equally  absurd  to  suppose,  that  if  a  broker,  in  vafaiiiig 
any  property,  was  ignorant  of  the  existence  of  an  additional 
rent  of  200/.  no  relief  lay  against  such  a  mistake  in  a  court 
of  equity. 


No.  XI. 
Ex  parte  Tomkins  (s),  L.  I.  Hall,  231?  August  1816. 

A  mortgagee  obtained  an  order  for  sale  of  the  estates  under  t 
bankruptcy.  The  assignees,  without  I^ave  of  the  Court,  ap- 
pointed several  puffers  to  bid,  and  two  lots  were  knocked  down 
to  them.  Lord  Eldon  determined  that  they  must  be  hdd  to 
their  bargain^  although  they  swore  that  they  believed  there  was 
no  real  bidder.  And  in  answer  to  an  application,  dial  H  there 
should  prove  to  be  a  real  bidder,  the  assignees  miAi  only  bi 
compelled  to  pay  the  price  which  he  bid,  the  Lord  Chaacdior 
said,  that  althou^  it  was  a  hard  case,  they  must  pay  the  010 
at  which  th^  lots  were  knocked  down.    The  order  was  fa  t 


(1)  Vuk  nipra,  p.  6a, 
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sak,  and  they  were  not  authorized  to  buy  the  estate  in ;  their 
biddings  might  have  prevented  the  estate  from  selling  to  a  bmid 
Jide  bidder^  and  it  was  impossible  for  the  Court  to  say  that  the 
estate  would  not  have  fetched  more  than  the  last  real  bidding^ 
if  the  puffer  appointed  by  the  assignees  had  not  afterwards  bid. 
A  majority  of  the  creditors  in  such  a  case  could  not  bind  the 
rest,  and  if  assignees  choose  to  act,  they  ought  to  procure  an 
indemnity  from  the  creditors. 


No.  XII. 
Observatiom  on  the  Annuity  Act  (t). 

To  this  passage  a  note  was  added  in  a  former  edition,  in  which 
it  was  contended,  that  the  17  Geo.  III.  c.  26,  commonly  called 
the  Annuity  Act,  extended  to  money  considerations  only,  not- 
withstanding the  case  of  Crosly  v.  Arkwright,  2  Term  Rep.  603. 
The  authorities  relied  on,  were  Crespigny  v.  Wittenoom,  4  Term 
Rep,  790 ;  Hutton  v,  Lewis,  5  Term  Rep.  639 ;  Ex  parte  Fallon, 
5  Term  Rep.  283  ;  and  Horn  v.  Horn,  7  East,  529 ;  to  which 
might  be  added,  Doe  v.  Philips,  i  Taunt.  356.  But  the  point 
is  not  now  of  much  importance.  The  decisions  under  the  An- 
nuity Act  had  gone  far  beyond  the  letter,  and  in  many  cases 
even  beyond  the  spirit  of  the  law :  and  perhaps  there  was  not  any 
act  in  the  statute  book  on  which  so  many  cases  had  been  de- 
cided within  any  thing  like  the  same  space  of  time.  The  expense 
of  the  memorial  was  very  considerable,  and  the  effect  of  the 
decisions,  by  increasing  the  risk  of  the  transaction,  drove  fair 
purchasers  out  of  the  market,  and  lowered  the  price  of  life  an- 
nuities :  first,  because  the  number  of  buyers  was  small ;  and 
secondly,  because  the  purchasers  required  to  be  paid  not  only 
the  common  rate  of  annuity  interest,  but  also  the  value  of  the 
risk  of  the  transaction  being  void  imder  the  act.  The  Annuity 
Act,  after  having  been  thirty-five  years  in  operation,  was  re- 
pealed by  the  53  Geo.  III.  c.  141,  except  as  to  annuities  granted 
before  the  passing  of  the  repealing  statute ;  and  other  provisions 
were  substituted  in  Ueu  thereof. 

The  first  section  repeals  the  old  act. 

The  second  section  requires  that  within  thirty  (in  the  old 
act  it  was  twenty)  days  after  the  execution  of  every  deed,  bond, 

(t)  Vide  mpra,  p.  247. 
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instrument,  or  other  assurance,  whereby  any  annuity  or  rent  charge 
shall,  from  and  afler  the  passing  of  the  act,  be  granted  for  one 
or  more  life  or  lives,  or  for  any  term  of  years,  or  greater  estate 
determinable  on  one  or  more  life  or  lives,  a  memorial  of  the  date 
of  every  such  deed,  bond,  instrument  or  other  assurance,  of  the 
names  of  all  the  parties,  and  of  aU  the  witnesses  thereto,  and  of 
the  person  or  persons  for  whose  life  or  lives  such  annuity  or  rent 
charge  shall  be  granted,  and  of  the  person  or  persons  by  whom 
the  same  is  to  be  beneficially  received,  the  pecuniary  considera- 
tion or  considerations  for  granting  the  same,  and  the  annual 
sum  or  sums  to  be  paid,  shall  be  enrolled  in  the  High  Court  of 
Chancery,  in  the  form  or  to  the  effect  following,  with  sach  al- 
terations therein  as  the  nature  and  circumstances  of  any  parti- 
cular case  may  reasonably  require :  otherwise  every  such  deed, 
bond,  instrument  or  other  assurance,  shall  be  null  and  void,  to 
all  intents  and  purposes. 
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The  great  object  of  this  pronsion  was  to  give  pablicity  to  the 
transactioD,  and  at  the  aame  time  to  avoid  unnecessary  ezpenu 
to  the  grantor ;  and  by  the  Bimplictty  of  the  memorial  to  avoid 
if  possible  future  litigation.  As  the  act  passed  the  House  of 
Commons,  the  memorial  vae  required  to  coatain  only  four 
things,  viz.  I.  the  date  of  the  grant}  s.  the  name  of  thegnntor; 
3.  the  name  of  the  person  by  whom  the  annuity  was  to  be  bene- 
6cially  received ;  and  4.  the  amount  of  the  annuity.  The  state- 
ment of  the  consideration  was  omitted,  lest  tt  should  open  a  door 
to  the  mischiefs  which  the  act  was  intended  to  guard  against. 
The  schedule  stands  as  it  was  amended  in  the  Roase  of  lords. 
The  nature  of  the  instrument  is  required  to  be  stated,  to  iduch 
there  can  be  no  particular  objection,&lthough  it  is  not  menbooed 
in  the  body  of  the  act.  The  next  amendment  substitntea  the 
names  of  Uie  parses  for  the  name  of  the  grantor.  This  aeeais 
open  to  objection,  for  in  many  cases  it  may  not  sfipear  who  is 
the  grantor :  for  example,  if  Richard  is  possessed  of  a  kue  ia 
trust  for  Edward,  and  Edward  sells  an  annuity  to  Frederick,  the 
deed  would,  in  the  ordinary  course,  be  made  between  Bicbaid 
of  the  first  part,  Edward  of  the  second  part,  and  Frederi<^  of 
the  third  part,  and  thus  the  memorial  would  stand  j  from  which 
it  would  be  inferred  that  Richard  and  not  Edward  was  the 
grantor.  The  provision  in  the  act,  as  it  passed  the  Honse  of 
Commons,  fi/aa  not  open  to  this  objection.  The  third  colmon 
requires  the  names  of  the  parties  simply  to  be  stated,  and  does 
not  seem  to  require  their  additions  to  be  inserted,  bnt  in  the 
next  column  where  the  names  of  the  witnesses  are  required,  a 
blank  is  left  in  the  example,  manifestly  for  the  addition, 
"  E.  F.  of  ."     In  complying  with  both  these 

requisitions,  the  additions  of  the  persons  should  be  insetted, 
and  this  is  expressly  required  in  the  Latter  instance.  Thisfomth 
column  was  an  amendment  in  the  Lords.  In  the  late  esse  of 
Darwin  v.  lincoln,  5  Bam.  and  Aid.  444,  it  was  held  that  s 
witness  described  in  the  memorial  as  the  cXeA  of  the  tUaaty 
was  not  well  described,  because  his  place  of  abode  wu  not 
stated.  It  is  to  be  regretted  that  this  decision  was  pronooiiced. 
It  tcitt  iiwaUdate  many  annuities ;  for  it  has  always  been  uual 
in  attestations  to  deeds,  to  describe  clerks  of  attomies  as  soch, 
and  not  to  mention  their  place  of  residence ;  and  experience  hu 
long  shown  that  such  a  description  was  best  calculated  to  tat- 
nish  the  parties  interested  under  the  deed  with  the  mean  of 
tracing  the  witnesses  to  it.  The  act  certainly  did  not  intend  to 
alter  the  practice  in  this  respect ;  and  the  words  of  it  would  not 
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be  riolated  by  allowing  the  former  practice  still  to  be  followed. 
It  would  be  prudent  to  state  which  of  the  several  execu* 
tions  the  witnesses  attested.  It  is  suflScient  to  state,  that  the 
annuity  was  granted  for  the  lives  of  A.  B.  &c.  without  stating 
more  than  their  names,  or  adding  that  the  annuity  was  granted 
for  their  joint  lives,  or  the  life  of  the  survivor,  or  for  a  term  of 
years  determinable  on  those  Uves.  Barber  v.  Gramson,  4  Bam. 
and  Aid.  281.  Another  amendment  requires  the  statement  of 
the  consideration  and  haw  paid.  The  latter  words  it  was  at 
first  thought  might  be  understood,  in  what  manner,  which  would 
lead  to  idl  the  inconveniences  intended  to  be  remedied,  but  it 
now  seems  agreed,  that  the  words  are  not  open  to  that  con- 
struction :  the  meaning  is,  that  the  amount  of  the  consideration 
shall  be  stated,  and  whether  paid  in  money,  notes,  bills,  &c. 
This  is  clear  from  the  explanation  in  the  act ;  it  need  not  there- 
fore be  stated  by  or  to  whom  the  money  was  paid,  and  there  is 
now  no  exception  to  the  rule,  that  a  payment  by  an  agent  is  a 
payment  by  the  principal.  It  is  observable  that  the  amendment 
requires  the  pecuniary  consideration  or  considerations  to  be 
stated.  Perhaps  it  escaped  observation,  that  the  act  extends 
as  well  to  annuities  granted  for  money's  worth,  as  for  money, 
but  as  the  act  stands,  it  is  clear  that  none  but  money  consi- 
derations need  be  stated  in  the  memorial.  It  has  been  decided 
in  James  v.  James,  2  Brod.  and  Bing.  702,  that  an  annuity 
granted  in  consideration  of  a  conveyance  of  a  life  interest  in 
land  does  not  require  enrolment.  The  Court  said,  that  the 
words  in  the  tenth  section,  declaring  that  the  act  shall  not 
extend  '^  to  any  voluntary  annuity  granted  without  regard  to 
pecuniary  consideration  or  money's  worth,"  import  that  money's 
worth  m$Ly,  in  certain  cases,  be  **  a  pecuniary  consideration" 
within  the  meaning  of  the  act ;  as  where  the  grantee  pays  for 
the  annuity  in  part,  or  in  whole,  by  goods  or  merchandize,  with 
a  nominal  or  perhaps  real  value  imposed  upon  them,  to  be  con- 
verted into  money  by  the  grantor,  and  where  the  object  of 'the 
grantor  was  to  raise  money,  and  such  appears  to  be  the  real 
nature  of  the  transaction,  however  it  may  be  disguised.  But 
considering  the  second  and  tenth  sections  together,  and  the 
intent  of  the  legislature  as  it  is  to  be  collected  therefrom,  the 
Court  was  of  opinion  that  the  act  does  not  extend  to  cases  of 
fair  and  bondjide  sale  of  landed  property,  whether  freehold  for 
life  or  leasehold  for  term  of  years,  where  the  consideration  in 
part  or  in  whole  may  be  an  annuity  to  be  paid  to  the  vendor. 
In  such  cases,  the  consideration  for  granting  the  annuity,  being 
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an  estate  in  land  ban&Jide  sold  and  conveyed,  did  not  appear  to 
the  Court  to  be  a  pecuniary  consideration  or  money's  worth 
within  the  meaning  of  the  statute. 

The  form  of  the  memorial  is  the  only  part  of  the  act  in  wbictk 
any  substantial  amendment  was  made  in  the  House  of  Lords. 

It  has  been  decided,  that  the  memorial  need  not  state  that 
the  annuity  is  redeemable.  That  clause  does  not  come  within 
the  schedulei  and  as  Abbott,  C.J.  remarked,  if  any  thing  not 
specified  in  the  schedule  be  necessary,  the  schedule  itself  would 
be  worse  than  useless.  The  name  of  the  party  io  whose  At- 
vour  a  warrant  of  attorney' is  given  need  not  be  stated  in  the 
memorial ;  Yems  v.  Smith,  3  Bam.  and  Aid.  306 ;  nor  is  it  ne- 
cessary to  state  for  what  penal  sum  it  authorizes  a  confetuon 
of  judgment.  Barber  v.  Gamsom.  4  Bam.  and  Aid.  281. 

The  third  section  provides,  that  if  any  such  annui^  shafl  be 
granted  by,  or  to  or  for  the  benefit  of  any  company  exceeding 
in  number  ten  persons,  which  company  shall  be  formed  for  tht 
purpose  of  granting  or  purchasing  annuities,  it  shall  be  soffideot 
in  any  such  memorial  to  describe  such  company  by  the  usual 
firm  or  name  of  trade. 

The  fourth  section  enacts,  that  in  every  deed,  bond,  instrs- 
ment  or  other  assurance,  whereby  any  annuity  or  rent  chaige 
shall,  from  and  after  the  passing  of  Uiis  act,  be  granted  or  at- 
tempted to  be  granted,  for  one  or  more  life  or  lives,  or  for  any 
term  of  years,  or  greater  estate  determinable  on  one  or  more  life 
or  lives,  where  the  person  or  persons  to  whom  such  annuity  shall 
be  granted  or  secured  to  be  paid,  shall  not  be  entitled  thereto 
beneficially,  the  name  or  names  of  the  person  or  persons  who  is 
or  are  intended  to  take  the  annuity  beneficially,  shall  be  desciibed 
in  such  or  tlie  like  manner  as  is  hereinbefore  required  in  the 
enrolment ;  otherwise  every  such  deed,  instrument  or  other 
assurance,  shall  be  null  and  void. 

The  object  of  this  provision  was  to  prevent  one  person  from 
secretly  buying  an  annuity  in  the  name  of  another.  It  was 
thought  right  that  the  grantor  should  know  with  whom  he  was 
dealing :  in  all  other  respects,  an  annuity  deed  is  now  placed  on 
the  same  footing  with  other  deeds.  .  This  is  a  great  point 
gamed.  If  the  consideration  is  money,  it  must  be  cortecdy 
stated  under  the  last  stamp  act ;  if  it  is  stated  as  a  money  con- 
sideration, and  any  part  is  paid  in  goods^  the  annuity,  as  it 
shall  presently  see,  may  be  set  aside. 

The  fifth  section  enables  the  grantor  to  obtain  a  copy  of  tka 
deeds  by  a  judge's  summons. 
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The  sixth  section  enacts,  that  if  any  part  of  the  consideration 
for  the  purchase  of  any  such  annuity  or  rent  charge,  shall  be 
returned  to  the  person  advancing  the  same,  or  in  case  such  con- 
sideration, or  any  part  of  it,  shaU  be  paid  in  notes,  if  any  of  the 
notes,  with  the  privity  and  consent  of  the  person  advancing  the 
same,  shall  not  be  paid  when  due,  or  shall  be  cancelled  or  de- 
stroyed without  being  first  paid ;  or  if  such  consideration  is  ejy 
pressed  to  be  paid  in  money,  but  the  same  or  any  part  of  it  shall 
be  paid  in  goods ;  or  4f  the  consideration  or  any  part  of  it  shall 
be  retained,  on  pretence  of  answering  the  future  payments  of 
the  annuity  or  rent  charge,  or  any  other  pretence ;  in  all  and 
every  the  aforesaid  cases,  it  shall  be  lawful  for  the  person  by 
whom  the  annuity  or  rent  charge  is  made  payable,  or  whose  pro^ 
perty  is  liable  to  be  charged  or  affected  thereby,  to  apply  to  the 
Court  in  which  any  action  shall  be  brought  for  payment  of  the 
annuity  or  rent  charge,  or  judgment  entered,  by  motion,  to  stay 
proceedings  on  the  action  or  judgment,  and  if  it  shall  appear  to 
the  Cou^  that  such  practices  as  aforesaid,  or  any  of  them,  have 
been  used,  it  shall  and  may  be  lawful  for  the  Court  to  order 
every  deed,  bond,  instrument  or  other  assurance,  whereby  the 
annuity  or  rent  charge  is  secured,  to  be  cancelled,  and  the  judg- 
ment, if  any  has  been  entered,  to  be  vacated.    See  Barber  v. 
Gamson,  4  Bam.  and  Aid.  281. 

This  is  similar  to  a  provision  in  the  old  act,  with  the  addition 
of  the  words  in  italics,  and  the  power  is  enlarged  to  cancel  every 
security  for  the  annuity. 

The  seventh  section  provides,  that  a  book  shall  be  kept  for 
the  enrolment  of  the  memorials,  20  5.  to  be  paid  for  the  entry  of 
the  memorial,  1  s.  for  every  certificate  of  entry  and  copy,  and  1  s. 
for  every  search. 

The  eighth  section  renders  void  contracts  with  infants,  and 
the  ninth  punishes  brokers  taking  beyond  105.  per  cent,  for 
brokerage.   These  provisions  are  copied  from  the  old  act. 

The  tenth  and  last  section  enacts,  that  the  act  shall  not  ex- 
tend to  Scotland  or  Ireland,  nor  to  any  annuity  or  rent  charge 
given  by  will  or  by  marriage  settlement,  or  for  the  advancement 
of  a  child,  nor  to  any  annuity  or  rent  charge  secured  upon^rce- 
hold  or  copyhold  or  customary  lands,  in  Great  Britain  or  Ireland, 
or  in  any  of  His  Majesty's  possessions  beyond  the  seas,  of  eqoal 
or  greater  annual  value  than  the  said  annuity,  over  and  a&ave 
any  other  annuity,  and  the  interest  of  any  principal  sum  charged  or 
secured  thereon,  <f  which  the  grantee  had  notice  at  the  time  of  the 
grant,  whereof  the  grantor  is  seised  in  fee  simple  or  fee  tail  in 
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possession,  or  the  fee  simple  whereof  in  possession^  the  grantor  is 
enabled  to  charge  at  the  time  of  the  grant,  or  secured  by  the  actui 
transfer  of  stock  in  any  of  jtbe  public  funds,  the  dividends  where- 
of are  of  equal  or  greater  annual  value  than  the  said  annuity; 
nor  to  any  voluntary  annuity  or  rent  charge,  granted  without 
regard  to  pecuniary  consideration  or  money^s  worth ;  nor  to  any 
annuity  or  rent  charge  granted  by  any  body  corporate,  or  under 
any  authority  or  trust  created  by  act  of  parliament. 

This  is  copied  from  the  old  act,  with  the  additions  in  italics ; 
the  additions  require  no  explanation,  and  I  believe  meet  all  the 
questions  which  arose  on  the  provision  in  the  repealed  act. 
The  provision  in  the  old  act^  which  excepted  out  of  its  provi- 
sions, annuities  not  exceeding  lo/.  was  not  inserted  in  the  new 
one.  The  practice  with  professed  money  lenderg,  was  to  split 
the  consideration  into  several  parts,  and  make  the  man  wanting 
the  money  grant  lo/.  annuities  to  different  persons,  to  the 
amount  agreed  upon.  By  this  plan  they  increased  the  expenses 
of  the  grantor  to  a  considerable  amount,  and  at  the  same  time 
avoided  giving  publicity  to  the  transaction. 

In  considering  the  operation  of  tlie  new  act,  it  will  be  ne- 
cessary for  the  reader  to  keep  in  view  the  circumstance,  that  it 
extends  to  annuities,  although  not  exceeding  lo/.  and  also  em- 
braces annuities  granted  for  money's  worth.  As  to  the  latter, 
see  James  v.  James,  before  cited. 


No.  XIII. 
Omssmaker  v.  Sewell  (t/),  CA.  4/A  May  1791. 

In  this  cause  it  was  refeited  to  Master  Oreaves,  to  see  if  a 
good  title  could  be  made  to  Che  estate  in  question.  An  abstract 
was  delivered.  It  appeared  by  it,  that  William  Perkins,  an  an- 
cestor of  the  vendor,  had  made  a  settlement  of  his  estate  m  the 
year  1705;  but  neither  the  settlement  itself,  nor  any  copy  or 
abstract  of  it,  could  be  produced,  and  the  contents  of  it  were 
totally  unknown.  In  1751  a  fine  was  levied  by  Mr.  Perkins 
^d  his  eldest  son ;  and  in  1760  a  recovery  was  snfifered,  in 
which  Mr.  Perkins  and  his  sec(md  son  (the  eldest  son  being 
then  dead)  joined  in  making  a  tenant  to  the  prdKspe,  and  the 
second  son  was  vouched.  The  estate  was  mortgaged  in  1759, 
and  the  title  was  then  approved  of  by  Mr.  Serjeant  EUll ;  and 
from  the  wording  of  his  opinion,  it  was  collected,  that  the  set- 
tlement of  1 705  was  then  before  him.    Supposing  the  limits- 

(tt)  Vidt  supra,  p.  3*3. 
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tions  m  the  settlement  of  1705  to  have  been  tiO  the  sons  of  that 
^larriage  suibipeBsively  m  tail  male^  those  estates  tail,  and  the 
remainders  expectant  upon  them  (if  any)  were  completely  barred 
by  the  fine  and  recovery. 

The  counsel  for  the  purchaser  ol^jected  to  the  title,  on  the 
ground  that  the  deed  of  1 705  was  not  produced,  and  that  it  might 
contain  limitations  which  were  not  barred  by  the  fine  and  ceco- 
very ;  and  might  have  created  charges  to  which  the  estate  still 
continued  subject. 

These  objections  were  laid  before  the  Master ;  and  the  vendor 
not  acquiescing  in  them»  they  were  argued  before  him.  The 
counsel  for  the  purchaser  avowed  his  client  to  be  an  unwilling 
purchaser,  and  stated  his  objections  with  great  perspicuity  and 
ability,  and  required  of  the  Master,  that  if  he  did  not  think  the 
title  such  as  a  court  of  equity  was  warranted  Ui  force  on  an  un- 
willing purchaser,  he  should  not  report  in  favour  of  it.  The 
priginal  opinion  of  Mr.  Serjeant  Hill  could  not  be  produced,  and 
the  Serjeant  had  not  that  recollection  of  what  was  before  him 
at  the  time  he  gave  the  opinion,  as  enabled  him  to  say  that  he 
had  seen  the  settlement.  Much  stress  was  not,  therefore,  laid 
upon  the  opinion.  On  the  a  1st  February  1791,  the  Master  made 
his  report,  in  which  he  stated,  that  he  had  seen  the  opinions 
given  by  Mr.  Serjeant  Hill  and  by  Mr.  Shadwell,  the  purchaser's 
counsel  \  and  that,  considering  the  circumstances  of  the  case, 
and  the  length  of  the  possession  since  the  recovery,  he  was  of 
opinion  a  good  title  might  be  made.  To  this  report  the  pur- 
chaser excepted,  and  the  exceptions  were  argued  before  the 
Chancellor  on  the  4th  May  i7gi>  by  Sir  John  Scott,  with  great 
earnestness ;  but  the  Chancellor  overruled  them,  and  the  report 
was  confirmed. 


No.  XIV.  • 
Clay  V.  Sharpe,  Ch.  Mich.  Term,  1802  (j)l 

By  indenture,  bearing  date  the  aSth  of  November  1798,  and 
made  between  Thomas  Wardell  of  the  first  part,  (George  Taylor 
and  Ann  his  wife  of  the  second  part,  E.  Day  of  the  third  part, 
and  William  Sharpe  of  the  fourth  part,  certain  leasehold  estates 
were  assigned  unto  the  said  Edwaid  Day,  his  exeoutora,  admi- 
nistrators and  assigns,  subject  to  a  proviso  or  condition  for  re* 
demption,  upon  Wardell's  transferring  into  the  name  of  Pay»  his 
executors,  adminiytrators  or  assigns,  3,000/.  3  per  oeot  conso- 
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lidated  bank  annuities.  And  it  was  by  the  indenture  agreed, 
that  if  default  should  be  made  contrary  to  the  proviso  or  condi- 
tion of  redemptioui  it  should  be  lawful  for  the  said  defisndant 
Edward  Day,  to  sell  the  said  leasehold  premises  for  the  best 
price  that  could  be  reasonably  gotten  for  the  same ;  and  to  reim- 
burse himself  the  costs,  chaiges  and  expenses  relating  to  such 
sale ;  and  afterwards  to  re-purchase  the  said  2,000  L  3  per  ceat 
consolidated  bank  annuities,  or  such  part  thereof  as  should  re- 
main due  or  untransferred;  and  the  overplus  of  the  monies  ijo 
arise  by  the  said  sale,  if  any,  to  pay  to  the  said  Thomas  WardeH, 
his  executors,  administrators  or  assigns.  And  the  said  Thomas 
WardeU  did,  by  the  said  indenture,  covenant,  that  in  case  of  any 
sale  pursuant  to  the  power  aforesaid,  he  the  said  Thomas  WardeO, 
his  executors  or  administrators,  would  join  and  concur  therein, 
and  execute  any  assignment  to  the  purchaser  or  purchasers  of 
the  said  premises,  with  the  usual  covenants  for  the  title  thereto ; 
or  do  any  reasonable  act  confirming  such  sale.  But  that,  nerer- 
theless,  it  should  not  ble  necessary  that  the  joining  of  the  said 
Thomas  WardeU  in  any  such  sale  or  conveyance,  should  be 
essential  to  perfect  the  title,  the  same  being  intended  only  for 
satisfaction  of  such  purchaser  or  purchasers. 

Default  was  made  in  transferring  the  stock,  and  Day,  wlio 
was  a  trustee,  by  Sharpens  directions,  put  np  the  premises  for 
sale  by  public  auction,  at  which  sale  the  plaintiff  became  the 
purchaser. 

The  plaintiff's  attorney  prepared  a  drafl  of  the  assignmeo^  m 
which  he  made  Day  the  mortgagee,  Sharpe  the  cahd  que  trudf 
and  WardeU  the  mortgagor  parties ;  but  WardeU  the  mortgagor 
having  refused  to  execute  the  assignment,  the  plaintiff  filed  his 
biU  against  Day,  Sharpe  and  WardeU,  for  a  specific  perforaanoe 
of  the  contract  for  sale. 

To  this  biU  the  defendants  put  in  their  answers,  and  Waidell 
stated  that  he  resisted  the  sale,  as  having  been  made  without  his 
consent,  and  at  an  undervalue ;  but  before  any  proceedings  were 
had,  WardeU  became  a  bankrupt,  and  in  consequence  thereof,  a 
supplemental  biU  was  filed  against  his  assignees. 

The  cause  coming  on  to  be  heard  the  15th  of  November  180^, 
the  ChanceUor  decreed  that  the  plaintiff's  bills  should  be  dis- 
missed as  against  the  defendants,  Thomas  WardeU,  and  his  as- 
signees, with  casts,  to  be  taxed  by  the  Master.  And  it  was  abo 
decreed,  that  the  agreement  entered  into  by  the  plaintiff  with 
the  defendants  WiUiam  Sharpe  and  Edward  Day,,  for  the  pa^ 
chase  of  the  premises  in  question,  should  be  carried  into  execo- 
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lion.  And  that  upon  the  plaintiffs  paying  unto  the  said  de- 
fendants William  Sharpe  and  Edward  Day,  the  residue  of  the 
purchase  money  for  the  premises,  the  said  defendants  should 
execute  an  assignment  of  the  lease  of  the  said  premises  to  the 
plamtiff,  or  as  he  should  appoint.  And  that  the  defendants 
Sharpe  and  Day,  should  pay  to  the  plaintiff  his  costs  of  the  said 
suit,  so  far  as  the  bills  were  not  dismissed,  as  thereinbefore 
directed,  to  be  taxed  by  the  Master,  in  case  the  parties  differed 
about  the  same. 


No.  XV.  t     * 

Belch  Y.  Harvey  (y),  Ch.  Mich.  Q  Geo.  II. 

This  cause  was  very  long  and  intricate;  but  the  chief  question 
was,  what  length  of  time  would  bar  an  equity  of  redemption  ? 
And  as  to  that  point,  Talbot,  Lord  Chancellor,  said  that  courts 
of  equity  had  of  later  years  generally  adhered  to  the  time  laid 
down  in  the  statute  of  limitations  with  regard  to  ejectments,  and 
that  it  was  certainly  right  to  have  fixed  rules  in  equity  as  well 
as  law,  that  people  might  know  how  for  their  property  extended, 
and  where  it  was  bound ;  and  that  he  did  not  know  any  more 
reasonable  rule  in  general,  than  what  the  legislature  had  pre- 
scribed for  such  possessory  actions.  The  person  claiming  the 
equity  of  redemption  offered  some  proof  out  of  the  Ecclesiastical 
Court,  to  show  she  was  an  infant  at  the  time  of  her  marriage, 
which  was  not  allowed  to  be  read,  and  other  proof  that  the  mar- 
riage continued  for  many  years,  both  which,  taken  together, 
would  excuse  the  non-redemption  for  a  long  time ;  but  my  Lord 
Chancellor  gave  her  liberty  to  file  an  interrogatory  to  prove  her 
infancy  at  the  time  of  her  marriage,  if  she  could;  and  said,  he 
would  then  consider  whether  equity  had  also  followed  the  statute 
of  limitations  in  allowing  only  ten  years  for  infants  and  femes 
covert  to  commence  their  suits  after  the  imperfections  removed, 
for  he  did  not  remember  the  Court  had  pursued  that  part  of  the 
statute ;  and  Mr.  Vemey,  king*s  counsel,  cited  the  case  of 
Brewer  and  Bakerstraw,  which  he  believed  to  be  about  five 
years  ago,  where  the  father  mortgaged  some  chambers  in  Gray's 
Inn,  and  died,  leaving  his  son  an  infant,  during  which  time  many 
years  were  saved ;  and  yet  nineteen  years  after  he  was  come  ot 
age  he  was  permitted  to  redeem.  But  to  this  Mr.  Fazakerly 
apswered,  there,  was  as  much  reason  for  observing  it  in  the  one 

(^)  Vide  mpruy  p.  338- 
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eww  u  tbe  other ;  and  that,  in  the  present  case,  thirteen  yart 
had  puaed  between  the  death  of  the  husband  and  the  biO  filed 
(or  a  redemption.  This  was  on  a  suppoution  she  could  prove 
her  infancy  at  the  time  of  her  marriage ;  for  if  she  waa  then  of 
foil  at^,  my  Lord  Chancellor  said,  the  time  would  attach  and  ran 
out  against  her,  notwithstanding  die  ssbseqaent  marriage,  and 
then  she  would  be  pnt  off  from  all  possibility  of  r^ef,  for  there 
would  be  near  forty  years  poaaession  agunst  her  nnaocoanted 
for.  By  statute  si  Jac.  I.  c.  16,  persons  having  any  right  or 
title  of  entry  must  enter  within  twenty  yeara  after  titles  accnted ; 
but  the  title  of  in&nts,  femei  conert,  &c.  are  aaTed,  so  as  they 
commence  their  suits  within  ten  years  after  the  imperfection 
removed. 

This  cause  coming  on  again  the  same  term,  was  ended  by 
consent  of  the  parties :  but  Lord  Chancellor  Talbot  spoke,  how- 
ever, in  this  case  to  this  effect :  A  peaceable  and  qniet  poasesaoa 
for  a  long  time  weighs  greatly  wi^  me  in  all  ceases.  Ihe  foan- 
dation  which  the  Court  goes  on  in  cases  of  the  like  nature  witt 
the  present,  is  not  any  presumptioD,  that  after  a  long  space  of 
time  the  party  has  deserted  his  right ;  but  to  quiet  and  secnie 
men's  possessions,  which  is  very  reasonable  to  be  done  after 
twenty  years  time,  without  some  very  particular  circmnstsnca : 
tmd  for  this  cause  a  court  of  equity  has  generally  acted  in  con- 
formity to  the  statute  of  limitations.  Whether  the  present 
plaintiff  was  an  infant  at  the  time  of  her  marriage,  is  to  me  refy 
doubtfiil ;  but  taking  it  she  was  then  an  infant,  as  tfie  Conrt  has 
not  in  general  thought  proper  to  exceed  twenty  years,  where 
there  was  no  disability,  in  imitation  of  the  first  clauaes  of  4ie 
statute,  so  if  I  had  been  forced  to  have  made  a  decree  in  die 
present  case,  I  should  have  been  of  opinion,  that  after  the  ^ 
ability  removed,  the  time  fixed  for  prosecuting  in  the  prorito, 
which  is  ten  years,  should  also  have  been  observed :  for  tlie 
proviso  containing  an  exception  of  several  cases  out  of  Ae  pur. 
view  of  the  statute,  if  the  parties  at  law  would  avail  themsdrea 
by  the  proviso,  they  must  take  it  under  such  reafarictioof  t*  fle 
legislature  hadi  annexed  to  it  end  that  is,  to  sue  widun  ten 
yeara  after  the  impediment  ceases.  Why  should  not  the  same 
rule  govern  in  equity?  I  think  there  ia  great  reason  Unt  it 
should.  The  persons  who  are  the  subject  of  the  proviso  are  not 
disabled  from  suing,  they  are  only  excused  from  the  necessi^ 
of  doing  it  during  the  continuance  of  a  legal  tmpedtment ;  tboe- 
fore  when  that  difficulty  ia  removed,  and  no  body  can  i^ 
how  long  it  may  last,  the  time  allowed  after  such  in^iedimeat 
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remored  for  their  further  proceedings  should  be  shortened.  If 
they  would  excuse  a  neglect  under  the  first  part  of  the  proviso, 
should  they  not  do  it  upon  the  terms  such  excuse  is  given  ?  If 
I  had  given  my  opinion  on  this  case,  I  should  have  dismissed 
the  bill. 


No.  XVI. 

The  King  against  John  Smith,  Esq.  (a),  Serjeant's  Inn  Half, 
March  2,  iSo^.'^The  judgment  of  the  Court,  as  delivered  by  the 
Lord  Chief  Baron. 

This  case  of  the  King  against  Smith  has  occupied  a  great  deal 
of  the  attention  of  die  Court,  and  that  in  a  great  degree  owing 
to  the  prodigiously  extensive  consequences  that  it  may  have 
according  as  it  is  decided  in  the  one  way  or  the  other.  We  were 
therefore  anxious  to  search  in  order  to  find  out  what  materials 
existed  on  the  subject.  After  all  the  pains  we  could  take,  we 
find  them  to  be  but  few.  We  have  found  no  decision  or  autho* 
rity  similar  in  its  terms  to  the  present  case ;  and  the  conse- 
quence of  that  is,  where  we  can  find  principles  laid  down,  we 
must  be  governed  by  them  in  the  absence  of  every  direct  pre- 
cedent on  the  subject.  The  magnitude  of  the  question  is  very 
considerable,  because,  on  the  one  hand,  from  some  instances  of 
persons  in  the  service  of  government,  and  who  have  been  en. 
trusted  with  the  public  money,  I  have  experience  enough  to 
say,  that  the  ingenuity  exercised  by  them  may  be  such  as  not  to 
make  it  very  difficult  to  avail  themselves  of  their  situation,  and 
to  render  it  no  easy  matter  to  make  them  responsible ;  on  the 
other  hand,  it  puts  those  who  make  purchases  from  persons  in 
such  a  situation  in  a  very  unpleasant  and  precarious  situation,  if 
the  lands  or  goods  so  purchased  may  be  extended.  In  this 
view  the  question  is  of  very  great  importance.  The  stake  in 
the  present  instance  is  next  to  nothing;  but  the  decision  will 
be  such  as  will  govern  multitudes  of  cases  that  exists  and  I 
believe  many  to  exist  of  the  same  sort. 

This  case  arises  on  an  extent  that  was  issued  against  John 
Montresor,  Esq.  late  engineer  in  the  service  of  government^  in 
North  America,  who  owed  vast  sums  to  government.  It  was 
found  that  a  great  balance  remained  in  his  hands  which  he  had 
not  accounted  for.  The  extent  issued  to  the  sheriff  of  Kent — 
that  yott  diligently  inquire  what  lands  and  tenements^  and'  of 

(a)  Fife  n^ra,  p.  430.  432.  434. 
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what  yeariy  value,  the  said  John  Montresor  had  in  yo«r  bailiwick 
on  the  s8th  of  September,  in  the  eighteenth  year  of  onr  reign, 
when  the  said  John  Montresor  first  became  indebted  to  as  in 
the  said  money,  or  at  any  time  after,  in  the  common  language. 

An  inquisition  is  returned  of  course,  and  in  the  inquisition  it 
is  stated  that  the  sheriff  seized^  &€• 

Without  going  minutely  into  all  the  circumstances  of  this 
case,  I  belioTe  I  can  state  from  memory,  the  leading  facts  upon 
which  the  question  depends.  The  property  now  in  question, 
which  consists  of  a  small  messuage,  and  of  some  dotes  of  land, 
originally  belonged  to  a  Mr.  Thompson.  He  being  seised  of 
this  property  demised  it  for  the  full  term  of  five  hnndied  years : 
the  residue  of  this  term  was  afterwards  assigned  to  Ann  Carter; 
and  last  of  all  to  John  Smith,  the  presoit  defendant,  in  trust 
And  in  1795>  Mr.  Smith  purchased  the  levarsion  of  Creneral 
Montresor,  he  being  then  seised  of  this  property  in  Us  demesne 
as  of  fee  subject  to  this  term  of  five  hnndred  years ;  and  at  the 
time  of  the  purchase  Mr.  Smith  had  no  noticie  of  any  debt  dnft 
had  been  incurred  by  John  Montresor  to  the  kii^. 

This  is  the  short  state  of  the  case,  and.  I  believe  it  is^dl  that 
is  necessary :  and  the  question  then  is,  whether  this  CHitstanding 
term,  which  is  held  in  trust  for  Mr.  Smith,  does  or  does  not 
protect  him  against  the  claim  of  the  crownr  ? 

The  argument  on  behalf  of  Mr.  Smith  turned  almost  entirely 
on  the  statute  of  uses  in  courts  of  equity,  and  beiddes  that  on 
the  doctrine  laid  down  in  Willoughby  against  WiUoogkby,  which 
has  never  been  shaken,  and  which  I  hope  never  witt.  1  take 
that  now  to  be  a  leading  decision,  never  to  be  departed  from  in 
cases  between  subject  and  subject. 

In  answer  to  this  case,  made  on  the  part  of  the  defendant  ir- 
refragable as  between  subject  and  subject,  in  answdr  ts  this 
case  it  was  argued,  that  the  case  of  the  crown  is  easentiaMy  dif* 
ferent  firom  that  of  the  subject;  and  as  far  as  Tfe  Aie  fcndshed 
with  light  on  this  subject,  it  does  seem  tiuit  the  cms  of  the 
crown  is  essentially  dijferent. 

In  the  firstplace,  we  find  firom  a  variety  of  cntkodtiaB,  that 
lands  or  goods  in  the  hancfe  of  debtors  or  aceoontints'ts  the 
crown,  or  in  the  hands  of  those  who  are  debtors  to  the  dfiblon 
of  the  crown,  or  which  are  held  in  trust  for  them,  or  to  their 
use,  are  most  clearly  the  subject  of  an  extent. 

Fmtfier,  we  find  in  Fl.  Com.  321,  in  the  great  «ase  4)f  tht 
mines  in  the  hands  of  the  crown,  there  was  a  giest  numbo'of  the 
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king's  debtors  brought  into  the  Court  of  Exchequer,  and  there 
the  Court  held,  that  lands  which  had  belonged  to  the  king's 
debtors,  which  had  been  their  property  after  they  had  so  become 
debtors  to  the  crown,  were  subject  to  the  seizure  of  the  king, 
into  whatever  h^nds  they  afterwards  came,  whether  by  descent, 
purchase  or  otherwise.  Among  other  cases  there  cited,  is  that 
of  Sir  Wm.  Seyntloo,  who  married  the  widow  of  Sir  Wm. 
Cavendish,  who  was  treasurer  of  the  household.  Sir  Wm.  Seynt- 
loo and  his  lady  were  returned  terre-tenants,  in  right  of  the 
wife,  of  certain  land  which  was  Sir  Wm.  Cavendish's,  and  were 
called  into  the  Court  of  Exchequer,  and  made  accountable  for 
the  arrears  due  to  the  queen  for  Sir  William's  office.  See  Dyer, 
224  and  225^  It  appears  from  the  case,  that  after  Sir  William 
^  Cavendish  became  indebted  to  the  crown,  he  purchased  divers 
lands,  and  afterwards  aliened  them,  and  took  back  an  estate 
therein  to  himself  and  his  wife,  and  afterwards  died  without 
rendering  any  account,  and  the  terre-tenants  (as  I  have  just 
stated)  of  the  land  were  charged  to  answer  to  Queen  Elizabeth 
for  the  arrears.  These  lands  might  have  been  seized  in  the  hands 
of  Sir  William,  and  for  the  same  reason  they  might  be  seized  in 
the  hands  of  every  one  who  came  under  him. 
.  In  3  Roll.  Ab.  156,  the  difference  is  stated  between  the  effect 
of  a  sale  of  land  by  a  debtor  to  the  crown,  when  that  sale  took 
place  before  he  became  a  debtor,  and  a  sale  afterwards.  In 
Dyer  160,  there  is  the  case  of  one  Thomas  Favell,  who  was  a 
cdlector  of  the  fifteenth  and  tenth.  He  was  indebted  to  the 
crown,  and  being  seised  of  certain  lands  in  fee  simple,  and  having 
divers  goods  and  chattels,  die  intromissioms  de  collectione  et  leva- 
tiane,  of  the  fifteenth  and  tenth  aforesaid,  in  extremity  of  ill- 
ness aliened  his  tenements,  goods  and  chattels  to  divers  persons, 
and  died  without  heir  or  executor,  and  process  was  issued 
against  the  terre-tenants,  and  possessors  of  Uie  goods  and  chat- 
tels, to  account  for  the  collection  aforesaid,  and  to  answer  and 
satisfy  the  king  thereof,  8cc. ;  and  this  by  the  advice  of  the 
Chancellor  of  England,  and  the  Chief  Justice  of  England,  and 
the  other  judges  of  either  bench.  It  is  therefore  dear,  beyond 
all  doubt,  that  the  land  itself  may  be  extended  into  whatever 
hands  that  land  may  have  been  aliened. 

The  next  step  which  we  find  in  a  matter  of  this  kind,  is  the 
doctrine  which  is  laid  down  in  Sir  Edward  Coke's  case,  and 
which  is  mentioned  afterwards  by  Lord  Hale  in  deciding  another 
case,  which  1  shall  state  by  and  by.    This  case  of  Sir  Edward 
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Coke  being  df  great  ccmsequence,  the  Master  of  the  Court  of 
Wards  was  assisted  by  four  of  the  judges  in  the  hearing  and 
debating  of  it ;  and  after  many  argument^  at  the  bar,  the  said 
four  judges  argued  the  same  in  court,  viz.  Dodderidge,  one  of 
the  Justices  of  the  King's  Bench ;  Tanfield,  Lord  Chief  Baron 
of  the  Exchequer ;  Hobart,  Lord  Chief  Justice  of  the  Court  of 
Common  Pleas ;  and  Ley,  Lord  Chief  Justice  of  his  Mi^esty's 
Court  of  King's  Bench. 

First  of  all  I  would  draw  your  attention  to  thia  pointy  that  this 
is  an  infinitely  stronger  case  than  any  of  those  I  haye  stated. 
In  general  the  debtor  to  the  crown  was  at  one  time  in  posses- 
sion of  the  land  himself;  but  in  this  case  the  king's  accoantant 
never  had  the  land  in  him,  the  land  and  debt  never  cenioed  in 
the  accountant  to  the  crown. 

The  case  in  effect  was  this : — Queen  Elizabeth,  by  her  letters 
patent,  did  grant  to  Sir  Christopher  Hatton  the  office  of  remem- 
brancer and  collector  of  the  first  fruits  for  his  life,  habmdMm  to 
him  afler  the  death  or  surrender  of  one  Grodfrey,  who  held  the 
said  office,  then  in  possession:  Sir  Christofdier  Hatton  being 
thus  estated  in  the  said  office  in  reve^ion,  and  being  seised  in 
fee  simple  of  divers  manors,  lands  and  teoaments*  did  eovenanl 
tp  stand  seised  of  his  lands,  8cc.  unto  the  use  of  himself  for  life, 
and  afterwards  to  the  use  of  J.  Hatton,  his  son,  in  tail*  and  so 
to  his  other  sons  in  tail,  with  remainder  to  the  ri^t  heirs  of 
J.  Hatton  in  fee,  with  proviso  of  revocaiioHp  at  his  pleasure,  dar- 
ing his  life.  Grodfrey,  the  officer  in  posoessien,  died,  aad  Sir 
Christopher  Hatton  became  officer,  and  was  possessed  of  the 
office,  and  afterwards  he  became  indebted  to  the  queen  by 
reason  of  the  said  office ;  and  the  question  in  this  great  cause 
was,  whether  the  manors  and  lands  which  were  so  conveyed  and 
settled  by  Sir  Christopher  Hatton,  might  be  extended  for  the 
said  debt  due  to  the  queen  by  reason  of  the  proviso  and  revoca- 
tion in  the  said  conveyance  of  assurakioe  of  the  said  aMOSis  sad 
lands.  The  debt  due  to  the  queen  was  assigned  bvei^  and  the 
lands  were  extended,  and  the  extent  came  to  Sir  Edwaid  Coke ; 
and  the  heir  of  John  I£atton  sued  in  the  Court  of  Wards  to  mske 
void  the  extetit;  and  it  was  agreed  by  the  said  four  jlistioes,  sad 
so  it  was  afterwards  decreed  by  Ckanfield,  Master  of  the  Coart 
of  Wards,  and  tlie  whole  Court,  that  the  said  manors  and  Isadi 
were  liable  to  the  said  extent. 

The  judges  oil  that  occasioti  cite  a  great  number  of  eases,  aid 
some  of  them  go  a  great  deal  further  than  I  tould  have  well 
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expected.  I  shall  just  mention  two  or  three  of  them,  and  it  will 
be  unnecessary  to  state  more.  One  of  the  cases  there  cited 
is,  that  of  Walter  de  Cfnrton,  customer,  who  was  indebted  to  the 
king  18,000/.  for  the  customs,  and  purchased  lands  with  the 
king's  money,  and  caused  the  feoffor  of  the  lands  to  enfeoff 
certain  of  his  friends,  with  an  intent  to  defraud  and  deceive  the 
king;  and  notwithstanding  he  himself  took  the  profits  of  the 
land  to  his  own  use,  and  those  lands  upon  an  inquisition  were 
found,  and  the  value  of  them,  and  returned  into  the  Exchequer, 
and  there,  by  judgment  given  by  the  Court,  the  lands  were 
seised  into  the  king^s  hands,  to  remain  there  till  he  was  satisfied 
the  debt  due  to  him ;  and  yet  the  estate  was  never  in  him ;  but 
because  he  had  a  power  (to  wit),  by  subpoena  in  chancery,  to 
compel  his  firiends  to  settie  the  estate  of  the  lands  upon  hint, 
therefore  they  were  chargeable  to  the  debt.  See  Dyer,  160. 
Walter  de  Chirton,  in  that  case,  never  was  seised  of  the  said 
lands ;  Chirton  had  no  remedy  in  law  to  have  the  landsj  but  his 
remedy  was  only  in  a  court  of  equity. 

Another  case  is  that  of  Philip  Butler,  who  was  sheriff  of  a 
county;  and  being  indebted  to  the  king,  his  feoffees  were  charge- 
able to  the  king's  debt  by  force  of  the  word  habuit,  for  habtiit 
the  lands  in  his  power.  In  Moi^^'s  case,  it  was  adjudged,  that 
lands  purdhsuied  in  the  names  of  his  friends  to  his  use,  were 
extendable  for  a  debt  due  by  him  to  the  king. 

There  are  several  other  cases  cited  in  Sir  Edw.  Coke's  case, 
and  which  are  also  mentiotied  by  Lotd  Hale  in  the  case  to  which 
I  have  already  alluded.  In  a  great  many  of  these  cases,  the 
lands  that  were  seized  for  the  payment  of  debts  due  to  the  crown 
had  been  held  in  trust  for  die  king's  debtors ;  and  it  was  no 
objection  that  the  legal  estate  was  not  in  them.  The  ground  of 
decision  there  was,  that  they,  by  an  act  of  their  own,  might  at 
any  time  reduce  it  into  possession;  they  had  it  in  Aeir^ power, 
viz.  by  a  subpoena  in  chancery,  &c.  to  compel  their  friends  to 
settle  the  estate  of  the  lands  upon  them,  and  therefore  they 
were  made  chargeable  to  the  debt. 

This  being  an  outstanding  term  held  in  trust,  it  is  analogous 
to  all  the  cases  of  uses  and  trusts.  It  was  held  there  to  be  no 
objection,  that  the  l^al  estate  was  not  in  him,  because  it  was  in 
his  power,  by  an  act  of  his  own,  to  reduce  it  into  possession. 

But  the  case  that  comes  nearest  to  the  present  is  that  of  the 
Attorney-general  against  Sir  George  Sands. 

Upon  an  information  exhibited  here,  and  proceedings  upon  it, 
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a  case  was  made  and  stated,  which  was  to  this  effect,  tix.  Sir 
R.  Freeman  purchased  lands  for  the  term  of  ninety-nine  years, 
in  his  own  nam^,  and  afterwards  purchased  the  inheritance  of  the 
same  lands  in  trust,  and  then  by  his  will  disposed  of  these 
lands  to  the  sons  of  Sir  George  Sands,  his  grand-children,  bom, 
or  which  should  be  bom  in  his  life-time,  and  directed  convey- 
ances to  be  made  accordingly  by  his  trustees,  and  died.  At 
that  time  Sir  George  Sands  had  two  sons.  Freeman  and  George, 
and  Freeman  died^  and  after  the  death  of  Sir  Ralph,  Sir  George 
bad  another  son.  Freeman,  who  killed  his  brother  George,  for 
which  he  was  attainted  and  executed,  and  no  conTeyances  were 
made  by  the  trustees,  pursuant  to  Sir  Ralph  Freeman's  will ; 
and  the  questions  hereupon  were  two:  1st,  Whether,  as  this 
case  is,  the  term  for  years  was  forfeited ;  sdly.  Whether  or  no 
the  inheritance  in  trust  was  forfeited. 

The  result  in  Uiis  case  was,  that,  inasmuch  as  there  did  not 
appear  to  be  a  tenure,  there  could  be  no  forfeiture  for  the  felony; 
because  to  a  forfeiture  for  felony,  and  to  an  escheat,  a  tenure  is 
requisite,  and  therefore  judgment  was  afterwards  given  qitod 
defendais  eat  inde  sine  die. 

This  case  of  Sir  George  Sands  is  reported  in  Hardress,  488, 
and  also  in  Freeman.  I  mention  this  case  with  greater  confi- 
dence, because,  though  Lord  Mansfield,  in  the  case  of  Burgess 
against  Wheate,  1  Blackst  Rep.  123,  observes,  in  ddivering 
his  judgment,  that  it  was  a  family  business,  and  that  the  circum- 
stances of  Sir  Geo.  Sands*  case  were  compassionate,*  yet  I  have 
the  authority  of  Lord  Keeper  Henley  for  saying  it  was  decided 
on  great  principles  of  law. — Having  this  authority  with  me  at 
this  great  distance  of  time,  1  conceive  it  g^ves  it  the  description 
I  have  now  mentioned. 

Hale,  Chief  Baron,  says,  there  is  no  question  concemiog  the 
forfeiture  of  the  fee  simple  in  trust,  for  that  must  arise  by  es- 
cheat, and  there  can  be  no  escheat,  but  pro  defedu  temniii. 
But  here  is  a  tenant  in  esse.  If  the  offence  committed  had  beea 
treason,  then  there  might  have  been  a  question,  whether  the 
inheritance  in  this  case  should  be  forfeited,  in  respect  that  the 
rent  and  tenure  liave  a  continuance.  But  whether  Sir  George 
Sands  shall  hold  the  land  discharged  of  the  lease,  or  that  t^ 
king  shall  have  the  term,  is  the  sole  doubt.  The  king  does  not 
gain  an  interest  in  a  trust  by  forfeiture  as  he  does  in  debt;  for 
there  the  interest  of  the  bond  passes  to  the  king,  and  procetf 
lies  to  execute  it  in  thje  king's  own  name.     And  it  is  questioD- 
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able,  whether  the  king  can  have  this  in  point  of  prerogative,  in 
case  of  felony  ;  though  perhaps  more  might  be  said,  if  the  case 
had  been  treason.  It  is  the  intention  of  the  party  that  creates 
and  governs  uses  and  trusts ;  and  therefore  a  lease  shall  be 
deemed  to  attend  the  inheritance,  if  it  appears  the  parties  in- 
tended it  should  do  so,  as  here  it  does  ;  and  then  it  is  no  more 
than  a  shadow,  an  acc^sary  to  it,  for  otherwise  it  would  not  be 
attendant  on  it.  And  then  it  cannot,  in  this  case,  go  to  the 
felon,  but  to  the  administrator  of  George,  the  son.  And  here 
ihey  are  consolidated  by  the  intention  of  the  will,  which  directs 
that  the  trustees  shall  make  conveyances  accordingly.  Nor  is 
it  kept  on  foot,  but  only  to  avoid  mesne  incumbrances,  which 
might  affect  the  inheritance.  And  this  appears  to  have  been 
the  intention  of  the  parties  when  the  fee  was  purchased,  and 
therefore  the  lease  ought  to  go  with  the  fee ;  and  in  the  cases  of 
leases  for  years  in  trust,  that  have  been  forfeited,  fraud  was  the 
ground  of  it  in  the  cases  that  have  been  cited. 

Lord  Hale  says  on  another  occasion,  (for  this  case  was  twice 
spoken  to  by  the  Court,)  I  agree,  that  in  the  case  of  the  king*s 
debtor,  lands  in  trust  for  him  in  fee  simple  are  liable  to  the 
king's  debt  by  the  common  law,  per  cursum  scaccarii,  which 
makes  the  law  in  such  cases ;  and  this  appears  by  precedents 
temp.  Hen.  VL ;  and  before  4  Henry  VII.  a  trust  or  use  was 
liable  to  a  statute ;  and  that  is  the  reason  of  Chirton's  case  in 
50  Ass.  And  it  was  held,  in  Sir  Edward  Coke's  case  in  Curia 
Wardomm,  that  if  the  king's  debtors  have  a  power  of  revocation, 
that  makes  them  liable  to  the  king's  debt ;  and  that  was  the 
reason  of  Babington*s  case  in  Curia  Wardorum,  in  30  Car. ;  and 
of  Hoad's  case  in  Pasch.  4  Jac.  where  lands  in  trust  for  a  recu- 
sant were  subjected  to  the  debt  of  20/.  per  mensem:  so,  in 
41  Eliz.  Babington's  case,  a  trust  liable  to  a  del)t  imprest,  be- 
cause cestui  que  trust  has  a  profit  by  it,  but  that  is  a  special  case, 
and  grounded  on  a  special  course  in  the  Exchequer.  He  pro- 
ceeds to  state  many  other  cases,  which  I  think  it  unnecessary 
to  mention. 

If  you  take  the  converse  of  this  case,  I  think  it  will  make  it 
still  more  clear.  The  reason  why  the  term  was  not  forfeited, 
v^s,  because  the  inheritance  thereof  was  not  forfeited ;  but  if 
the  inheritance  had  been  forfeited,  the  term  must  have  been  for- 
feited. In  deciding  according  to  the  course  of  the  common  law, 
I  therefore  think  it  clear  that  an  outstanding  term  cannot  defeat 
the  king's  process  by  extent.     In  courts  of  equity  it  has  been 
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Mid,  that  a  porchMer  withoat  notice  u  a  peiwHi  faTonred 
l^  that  Court.  Perhapa  it  may  be  a  sufficieDt  answer  to  m;, 
thtt  ID  the  preMnt  instance  we  are  not  in  a  cKHut  of  eqm^. 
Hie  qnestion  is.  What  ought  to  be  o«r  decision  accoidii^  U 
the  coinmoD  taw?  This  question  coold  not  be  decided  in  a 
court  of  equity :  they  could  not  sue  for  a  decree.  Whn  a 
court  of  equity  is  resorted  to,  and  this  i>  the  situation  d  the 
parties,  the  Court  does  nothing  h«t  atand  nenter  between  n^ 
parties,  and  leaves  them  to  make  the  moat  of  it. 

Now,  therefore,  1  think,  (Hi  the  whc^  in  the  Sat  phce,  the 
land  is  chargeable  that  has  been  in  the  hands  of  ^  kin^s 
debtors ;  and  ftom  the  eaaea  that  h«re  been  decided  it  is  ntffi- 
cieotly  clear,  that  the  (enn  is;  it  is  the  whole  intenat  in  the 
land,  whether  it  be  divided  or  not:  and  so  likewise  in  uses isd 
trusts ;  and  ttom  what  is  said,  by  Lord  Hale,  I  ioCer  the  iMe 
doctrine  is  applicable  to  the  actual  case  now  before  iw. 

It  was  hinted,  that  die  33  Hen.  VIII.  o.  39*  sect.  50,  fiS,  lad 
74,  puts  the  king's  debts  on  the  same  fbetiBg  asa  tf^aUA^; 
bat  we  find  the  same  difficulty  again  xeeun.  Car  ^  3$  of 
Hen.  Vlli.  does  not  alter  the  nl^ect  oat  ai  which  ^  tUngii 
to  be  paid.  If  I  si^pose,  in  the  present  instance,  dwy  an  pM 
on  the  same  footing  with  statutes  sfa^jle,  the  qaestioa  vimU 
return ;  supposing  the  king  has  a  debt  iq>ou  bond,  whkli  ii  ta 
be  treated  as  a  statute  staple,  I  do  not  find  the  act  nedAa 
with  the  subject  out  of  which  he  is  to  cx>n)|»d  die  payiseet  of 
his  debt,  but  the  act  relates  ungly  to  die  saodc  I7  whiek  b«  m 
to  do  it ;  and  if  the  king  were  to  pat  it  on  the  foonsg  of  a 
statute  rtai^,  it  would  deprive  him  of  no  lenedy  wUth  the 
common  law  gave  him.  The  subject  is  not  at  all  Unched  bj  the 
statute,  but  merely  the  manner  in  which  he  is  to  proceed,  wlwl 
perhaps  gtves  the  sabject  rather  more  advantages  than  he  htd 
before,  though  I  do  not  see  very  cleerly  in  what  leqieot  tke 
situation  of  the  kmg's  accountant  is  altered. 

Now  that  being  so,  H  ^ould  seem  to  be  the  remdt  of  lAat  est 
(inda  in  the  booke,  that  of  the  king's  common  law  icswdjr  it  is 
impossible  to  doubt ;  and  that  remedy  is  given  in  eniy  case 
where  the  party  who  is  indebted  to  the  crown  has  a  ptttat  ht- 
neficial  interest,  as  well  as  a  reversion  :  both  «f  these  ue  coa- 
sidered  as  chargeable  for  the  debt  of  the  crown;  the  hnds  of 
the  king's  debtor  may  be  extended  by  the  crown,  in  whale*a 
hands  they  may  be  found,  and  therefore,  upon  the  whole,  tke 
judgment  of  the  court  in  this  case  must  be  for  the  crown. 
Judgment  for  the  Kiog. 
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No.  XVIL 


The  Attorney-General  v.  Lockley  and  others  (6). 
Chan.  Mich.  9  Geo.  IL 

This  was  an  information  brought  to  secure  a  charity,  and  the 
case  was  thus :  John  Radford,  and  Anne  his  wife,  were  seised 
in  fee,  and  conveyed  the  premises  by  fine  and  deeds»  declaring 
the  uses  thereof,  to  their  trustees  and  their  heirs,  to  the  use  of 
them  and  their  heirs,  in  trust  for  John  Radford  and  his  wife, 
and  the  survivor  of  them,  and  the  heirs  of  the  survivor,  with 
power  for  the  wife,  in  case  the  husband  survived  her,  to  charge 
the  estate  with  400/.  The  vrife  died  first  and  executed  her 
power  for  chsffitaUe  uses;  John  enjoyed  the  estate  during  his 
life ;  and  by  will,  dated  S5th  Jan.  1 793,  he  devised  the  premises 
in  fee  to  Tuder  Lockley.  Now  this  estate  was  to  be  sold  for 
discharging  the  charity  and  payment  of  mortgages  made  by 
Tuder  Lockley :  and  the  question  was,  whether  the  sale  should 
be  subject  to  the  dower  of  Tuder  Lockley's  wife,  in  case  she 
survived  her  husband.  It  was  argued  by  "Nod  in  favour  of 
dower^  and  by  Vemey  again&t  k ;  and  the  following  -cases  were 
cited :  Preoed.  Cane.  241,  250 ;  Bankt  and  Sutton  at  the  RolU, 
Mardi  1733 ;  Preced.  Cane.  336;  Chan.  Rep.  369 ;  Show.  111; 
Preoed.  Cane.  65 ;  Cro.  Car;  901 ;  Ambroie  an4  Ambtwe, 
determined  in  the  year  1717>  in  the  House  of  Lords  (I). 

Talbot,  Lord  Chancellor.  This  is  a  c<Hi8iderable  point,  and 
rinmld  be  settled  some  way  or  other ;  in  the  first  plaGe,with  regard 
to  the  wife,  her  demand  is  properly  a  legal  one,  and  it  has  been 
hinted  at,  as  if  the  Ic^al  estate  was  executed  in  Mr.  Tuder  Lock- 
ley  ;  but  there  is  no  foundation  for  that,  as  the  estate  is  limited 
to  trustees  and  their  heirs;  therefore  it  is  a  legal  estate  abso- 
lutely executed  in  the  trustees,  for  there  cannot  be  a  use  limited 
on  a  use.    Then  the  question  will  be,  whether  Tuder  Lockley** 

(b)  Vide  wpray  p.  436,  ti. 

(I)  Hiii  is  the  case  in  1  P.  Wmt.  ^1.  The  case  wm,  that  the  deceased 
husband  bought  ao  estate  in  the  name  ef  a  third  penoo.  TheComtconsiderad 
it  dear  that  the  wife  was  not  downble  of  the  trust  estate.  It  appears  by  the 
report,  tliat  the  deciee  was  affimwd  in  the  House  of  Lords.  I  find  by  the 
Journals  of  the  House  of  Lords,  that  the  wife  prayed  that  the  estate  might  be 
deemed  part  of  the  personal  estate  of  her  husband,  or  at  least  that  she  miight  be 
entitled  to  her  dower  out  of  it.    See  Joum.  Dom.  Proc.  vbl.  ao,  p.  45^* 
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wife  is  entitled  to  dower  of  an  equitable  estate  of  inheritance 
▼ested  in  her  husband;  for  at  present  the  husband  is  living,  and 
if  the  wife  died  before  him,  dien  this  question  never  can  arise. 
As  dower  is  a  legal  demand,  so  clearly  with  negaid  to  a  use,  a 
wife  was  not  dowable  of  it  before  the  stat*  Hea.  VIII.  Vernon's 
case,  4  Co.  i.    Then  how  can  she  be  dowable  of  a  trust  after 
that  statute?    For  is  there  any  solid  disti motion  between  a  use 
before  a  statute  and  a  trust  after  it?  What  was  a  use  but  a  right 
to  receive  the  rents  and  profits  of  lands  of  which  the  legal  estate 
was  in  another?    And  a  trust  is  the  very  same  now:  and  if 
befdre  the  statute  the  right  of  the  wife  was  couMdered  strictly  as 
a  legid  right,  so  that  the  equitable  interest  was  not  aSeded  by 
it,  the  reason  holds  equally  strong  since  the  stapn^  ihat  ocnuIs 
of  equity  should  follow  what  was  the  nde  before  the  statute  with 
regard,  to  those  estates.    How  there  came  to  be  a  difference  as 
to  estates  by  curtesy,  I  cannot  tell ;  nor  how  it  came  to  be  ex- 
tended to  estates  by  curtesy,  and  yet  not  to  dower,  I  cannot  telL 
I  do  not  see,  on  this  general  question,  whether  a  wife  shall  be 
endowed  of  a  trust  estate  of  inheritance,  that  there  is  one  esse, 
from  the  time  of  the  stat.  H.  VIII.  to  this  time,  that  is  directly 
in  point,  except  the  case  of  Fletcher  and  Robinson,  Preced.  ia 
Cane.  ago.   That  case  is'extren^y  short ;  and  the  reason  given 
for  it  is,  whether  it  be  a  good  one  or  no  I  shall  not  say,  that  the 
conveyance  was  considered  as  fraudulent,  being  done  with  an 
intent  to  prevent  a  forfeiture;  and  therefore,  in  that  esse,  the 
Court  seems  to  have  disregarded  it,  which  ahowa  it  was  not  de- 
termined simply  on  this  point,  but  on  other  matters,  which  do 
not  fall  in  with  this  case.    The  case  of  Baiiks  and  Sutton  seems 
to  have  been  determined  on  this^  that  the  time  of  the  convey* 
ance  was  come,  and  the  husband  had  a  right  to  call  for  it;  and 
then  the  Court,  upon  considering  that  as  done  which  ought  to 
have,  been  done,  might  properly  assist  the  wife  in  that  case. 
The  case  of  Bottomley  v.  Fairfox,  Preced.  in  Cane.  336,  before 
my  I«ord  Harcourt,  is  an  express  authority  that  a  wife  is  not 
dowable  of  a  trust  estate  of  inheritance ;  and  to  this  it  aiajabo 
be  added,  that  it  is  the  general  received  opinion  of  eveiy  (me 
who  has  attended  this  bar  constantly,  that  they  aro  not;  and  it 
is  the  practice  to  make  purchases  in  the  name  of  the  pmchaaef 
and.  tr«atee--4>ut  to  what  intent  or  purpose?  .  Only  to  pierent 
dower,  that  by  there  being  a  survivor  to  the  purchaser,  his  wife 
might  not  be  entitled  to  it.    But  if  it  should  be  ruled,  that  t 
wife  is  entitled  to  a  dower  of  a  trust  estate  of  inheritance,  pro- 
visions 
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vJBions  of  this  kind  would  be  overthrown.    I  mention  this,  be- 
cause it  is  hinted  at,  as  if  the  practice  of  conveyancers  was  tiot 
of  great  weight;  and  truly  it  is  not  in  their  power  to  alter  the 
law:  but  when  there  is  a  received  opinion,  and  conformity  of 
contracts,  and  settiements  thereon,  it  is  extremely  dangerous  to 
shake  it,  which  would  disturb  the  possession  of  many  who  are 
very  quiet,  and  think  themselves  very  secure ;  therefore  it  ought 
to  be  done  only  on  the  clearest  and  plainest  ground.    In  the 
present  case  I  cannot  s^y  they  are  mistaken,  because  they  have 
gone  on  this  ground,  that  trusts  are  now  what  uses  were  at  the 
common  law,  where  a  wife  was  not  dowable  of  a  use.    There 
are  other  cases  where  terms  for  years'  have  been  carved  out, 
and  the  inheritance  remains  in  the  husband :  and  ad  to  those 
there  is  no  difficulty.    Where  the  term  is  created  for  particular 
purposes,  and  the  inheritance  remains  in  the  husband,  and  de- 
scends to  his  heir,  which  term  is  not  a  bar  at  law  of  dower,  but 
only  prevents  the  execution  of  it  till  the  term  is  expired,  there 
the  term  may  be  redeemed;  and  that  was  the  case  of  my  Lady 
Dudley,  Preced.  in  Cane.  241.    There  the  express  limitation  of 
the  term  was  to  the  owner  of  the  freehold  afler  the  trtist  expired. 
As  to  those  cases  where  the  inheritance  is  sold  for  a  yaluable 
consideration,  (Preced.  in  Cane.  65,)  which  was  the  case  of 
Lady  Radnor,  and  the  purchaser  took  an  assignment  of  the 
term,  if  it  was  without  notice,  there  could  be  no  difiSeulty ;  but 
whether  that  case  was  so  or  not,  I  do  not  remember.    But  the 
present  case  is  not  that  of  a  wife  entitled  to  dower  with  a  cessat 
executio ;  for  the  question  here  is,  whether  the  vrife  is  dowable 
of  an  equitable  estate  of  inheritance  in  fee'  simple.    As  to  what 
is  said,  that  this  is  to  be  considered  as  a  contract  on  the  part  of 
the  wife,  therefore  equity  should  supply  it :  the  answer  is,  equity, 
where  there  is  a  valuable  consideration,  will  supply  form.    But 
hath  she  contracted  for  this  particular  estate  ?    No,  for  nothing 
but  what  the  marriage  implies,  which  is,  that  she  shall  have 
dower  of  what  she  is  dowable  by  law:  and  then  the  question 
comes  to  this,  whether  she  is  dowable  by  law  of  a  trust?    Here 
she  could  have  nothing  of  this  in  contemplation  at  the  time  of 
her  marriage :  for  the  equitable'  interest  was  left  to  her  husband, 
long  after  the  time  of  her  marriage,  'wMch  was  in  1713;  and 
the  equitable  estate  was  not  given  him  till  1723.    Therefore 
the  decree  must  be,  that  the  land  shall  be  sold  and  enjoyed, 
discharged  of  any  claim  of  dower. 
In  another  manuscript  note  of  this  case,  Lord  Talbot  is  reported 

to 
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to  have  Mid  that  tnut  ettatn,  aince  the  statote  of  uses,  oogltt 
to  be  cfflMiderad  as  obm,  brfore  the  rtalote,  of  iHuch  estate  a 
wonui  could  not  be  endowed ;  that  the  case  of  Bottondej  ud 
Lord  Fair&x  waa  as^vaa  in  point :  that,  as  tfak  nedtod  of  cob- 
veymg  on  pnrpoee  to  prerent  dower,  bed  been  vaed  fer  eo  nuy 
yaan,  a  conrt  of  equity  ought  not  to  iBske  a  decree  whiefa 
would  overturn  rooh  a  Dumber  of  settlemeats.  And  the  ksmb 
of  the  decree  in  the  case  of  Banks  and  Ssttea  (wlaek  he  Bteted) 
wai  difierent:  for  there  the  direotttu  t^  the  wfl  irm,  that  At 
legal  estate  should  be  couveyed  to  Sutton :  aad  the  m^  mar- 
tied  him  on  the  expeetatioa  of  that  estate,  and  H  mm  a  fraod  ia 
the  hiMbaBd  not  to  call  for  the  setdanent.  The  ofter  eMes  of 
dower  of  tnut  estates  are,  where  tamMi  an  ertrted  fcc  fat- 
ticolar  purposes,  and  the  inhetitaiioe  remaina  in  the  hvbMd: 
in  these  eases  she  lias  a  tide  of  dowvr,  and  so  Ait  pay 
oome  into  this  Conrt  «id  redeem  the  tenn,  wtnch  is  the  eise  <if 
Lady  Dudley. 


Bret  T.  Sawbrid^  and  othm  (c).    Before  tie  MtuUr  ^tie 

Rotb. 
Sir  John  Wroth  waa  seised  in  fee  of  the  lands  if  diml^ 
and  mortgaged  the  same  for  one  thoaaand  y«av  to  Pramas  SB, 
as  a  security  Cor  l,loo/.  which,  by  aeyMnl  mtim*  attrgiff  ** 
and  further  charges,  to  the  amount  of  a^^ool  in  the  whok^ 
cane  to  Richard  Watson,  in  trust  for  Sir  EdwsidBoti  and 
Brewster  (who  assigned  the  same  to  Wata<mJ,  ooreaanted  thst 
Sir  John  Wroth,  or  his  heirs,  should  coavcy  the  inlmitsue  to 
Sir  Edward  Bret :  and  Sir  Edward  Bret  ncitiog  hf  his  wiO, 
that  he  had  purchased  of  ^ewster  the  reaidne  of  the  said  t^m 
of  one  thousand  yeara,  and  that  there  waa  a  corei»Dt  in  the 
{lurcfaase  deed  bom  Brewster  as  afoireaaid,  bnt  that  Sir  fyl^ 
Wroth  dying  before  the  conv^rances  were  exeeated,  and  leafVK 
an  io&nt  of  eight  years  old  his  heir  at  inw,  U  was  thn  iaipei- 
•ible  to  hare  the  fee  conveyed :  therefore  $«r  £d«aid  ftst  ii»- 
chured  it  to  be  his  will,  that  when  the  heira  of  Sir  Join  WMtb 
shDulil  attain  the  age  of  twenty-one,  a  WKw^ivtao aMA^ 
axecutad  according  to  the  settfenent  in  tail  after  j 
and  he  dertsed  the  same  to  John  Utet  Fishfv  for  life. 
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to  trustees^  to  preserve  contiDgent  remainders;  remainder  to 
his  first  and  every  other  son  in  tail  male  successively ;  remainder 
to  Nathaniel  Filler  for  life,  and  in  the  very  same  manner;  and 
so  to  Edward  Fisher ;  remainder  to  the  right  heirs  of  Stephen 
Beckingham  and  Richard  Watson  (the  trustees  of  the  ieim\ 
whom  he  made  his  executors ;  and  then  he  directed  the  remaiader 
of  the  term  should  remain,  and  be  attendant  on  the  inheritance^ 
according  to  the  limitations  above-mentioned :  and  all  other  his 
real  and  personal  estate  he  devised  to  John  Bret  Fisher,  Natha- 
niel and  £dward  Fishen  Upon  the  death  of  ^r  Edward  Bret, 
the  executors  proved  the  will;  and  afterwards  Nathaniel  and 
Edward  Fisher  died  intestate,  without  ever  having  any  issue ; 
and  John  their  brother  took  oat  administration  to  them.  John 
Bret  Fisher,  thinking  the  limitationa  over  to  the  right  heirs  of 
Beckingham  and  Watson  void,  took  himself  to  be  absolute 
owner  of  the  term,  as  GO*tesiduary  legatee,  and  repvesentatiTe 
of  the  other  two  his  brothers,  in  case  he  diould  ever  die  without 
having  issue,  and  mortgaged  the  residue  of  the  term  for  one 
thousand  years  to  the  defendant  Sawbridge,  as  a  security  lor 
350  /.  One  Newland  purchased  the  reversion,  and  the  equi^ 
of  redemption,  from  the  right  heirs  of  Sir  John  Wroth,  for  one 
hundred  broad  pieces;  but  before  the  purchase,  he  promised 
John  Bret  Fisher  should  have  the  benefit  of  it,  if  he  wouM  pay 
him  the  purchase  money,  his  expenses,  and  a  small  gratuity  t 
however  John  Bret  Fisher,  a  long  time  after  the  purchase  was 
completed,  neglected  to  comply  with  the  terms,  and  so  it  vras 
sold  to  the  defendant  Sawbridge.  John  Bret  Fisher,  by  his 
will,  devised  all  his  real  and  personal  estate  to  the  defendant 
Sawbridge,  and  made  him  his  executor,  and  afterwards  died 
without  ever  having  issue. 

The  plaintiff  filed  his  bill,  to  have  the  estate  conveyed  to  him 
according  to  the  vnll  of  Sir  Edward  Bret,  all  Ihe  precedent  limi- 
tations being  spent,  and  to  have  an  account  of  the  rents  and 
profits,  he  being  heir  at  law,  and  also  representative  of  tiie  j^- 
sonal  estate  of  Richard  Watson,  who  died  in  the  fife^time  of 
John  Bret  Fisher:  but  Stephen  Beckingham  is  still  alive,  and 
made  a  defendant  in  this  cause. 

Sir  Joseph  JekyQ,  Master  of  the  Rolls,  after  argument  on  bodi 
sides,  and  time  taken  to  consider  of  it,  delivered  his  opinion  to 
the  eflSsct  following :  The  plaintiff  in  this  case  does  hot  want  to 
have  the  term  assigned  to  him,  because  he  has  the  legal  iilterest 
of  it  in  him,  as  representative  of  Richard  Watson,  who  was  a 

trustee 
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trustee  of  the  same  for  Sir  Edward  Bret  Then  the  point  to  be 
determined  is  with  regard  to  the  account  of  the  rents  and  profiu. 
Though  Brewiter  covenanted  that  Sir  John  Wroth,  or  ha 
hein,  ahonld  convey  the  inheritance  to  Sir  Edward  Bret  and  hit 
hein,  yet  it  doei  not  appear  that  Sir  John  Wroth  was  under  any 
obligation  to  conrey  the  same ;  for  he  was  no  patty  to  the  con- 
v^fance.  to  Sir  Edward  Bret,  nur  did  any  thing  to  show  his 
agreement  thereto :  but  the  covenant  of  Brewater  to  Sir  Edward 
^et,  being  before  the  statute  of  frauds,  there  mi^t  be  a  parol 
^ireement  by  Sir  John  Wroth .  that  he  would  convey,  and  it 
v^ould  be  good ;  otherwise  it  would  be  difficult  to  account  why 
Brewster  ^ould  enter  into  such  a  covenant.  However,  Sir 
Edward  Bret,  by  hii  will,  desiring  the  heira  of  Sir  John  Wroth 
to  convey  the  inheritance,  and  directing  the  limitations  of  the 
same,  and  that  the  term  should  be  attendant  on  it,  did  intend  to 
devise  the  inheritance,  and  not  the  term  in  gross.  But  it  is  said, 
though  the  Inheritance  cannot  pass,  the  term  may,  accor^ug  to 
thftUllvtationB  in  the  will  of  Sir  Edward  Bret.  It  is  not  oeceaiaiy 
now  to  enter  into  the  question  how  far  limitationa  of  tenns  are 
g<i)od,  or  whether,  by  anch  limitatitms  aa  those  io  the  present  case, 
all  (he  prior  devisees  dying  without  having  had  issue,  the  remain- 
der of  this  term  could  vest  in  the  plaintiff  as  to  one  moiety.  Bnt 
if  J  was  to  deliver  my  opinion  about  it,  I  should  be  under  gnat 
difficulty :  for  on  this  point  there  is  the  opinion,  of  tme  Loid 
Chancellor  against  another ;  my  Lord  Cowper, .  in  the  case  of 
Higgins  and  Dowkr,  s  Vem.  600,  and  Salk.'  156,  held  such  re- 
mainder of  a  term  to  be  good,  all  the  parties  dying  without  ever 
hianng  any  issue :  and  by  the  present  Lord  Chancellor,  there 
have  been  two  cases  determined,  Clare  and  Clare,  P.  7G.U. 
^berton  and  Saberton,  8  G.  II.  In  one  of  them  it  may  be 
taken,  there  was  an  estate  tail  in  the  first  taker ;  but  in  the 
other  it  seems  not  to  be  so;  but  in  both  of  them- my  Lord 
Chancellor  held  soch  limitations  of  estates  tail,  thongfa  to  per- 
sons not  in  being,  and  never  yesttng,  to  be  too  remote,  sad  bo 
delivered  bis  opinion.  Higgins  and  Dowler,  aa.it  anpetn  to 
me,  was  not  cleaiiy  stated  and  urged,  but  was  takai  as  it  ii  re- 
ported in  Salk;  and  Vem.  which  my  Lord  ChaBcellor  nid  was 
incMrectJy  done  !n  both  of  them :  bnt  I  have  a  complete  report 
of  it  "by,  two  gentlemen ;  and  in  the  case  of  Stanley  and  Lee, 
M.  8G[-U*  1  looked  into  the  pleadings  and  the  Re^ter'i 
bpoki  and  on  the  whole  matter  I  find  the  judgment  of  mj 
I^rd  Cowper  was,  that  audi  liqutations  never  having  been  in 
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esie,  and  so  not  vesting,  the  limitation  over  might  be  good. 
There  is  one  case  I  did  not  mention,  when  I  gave  my  opinion  in 
Stanley  and  Lee,  and  that  is  Massenburgh  and  Ashe,  Chan. 
Rep.  275,  in  which  the  Judges  were  of  opinion,  that  the  limita- 
tion of  a  trust  of  term  must  be  considered  as  limitations  of  a 
term  at  law ;  and  that  case  is  stronger  for  allowing  limitations 
over  than  this,  though  that  was  on  a  deed,  and  this  is  on  a  will, 
which  has  a  more  favourable  construction.  But  I  must  leave 
this  point  of  the  limitations  of  a  term  for  future  consideration, 
if  ever  it  comes  before  the  Court,  for  this  case  will  turn  on 
a  different  point  (I>    Here  Sir  Edward  Bret  thought  he  was 

entitled 


(T)  It  is  very  sadsfiu^tory  to  find  that  Sir  Joseph  Jekyil  did  not  give  op  bis 
opinion  in  Stanley  v.  Lee.  The  doctrine  in  the  case  of  Stanley  o.  Lee  (S  P.  Wms. 
S.  C.  MS.)  is  now  well  established,  and  the  case  of  Clare  v,  Clara  (For.  ai, 
S.  Q.  MS.)  is  overruled  by  a  series  of  authorities.  See  Sahaitoa  v.  &ibarton 
For.  55.  345.  S.C.  MS.;  Knight  r.  ElKs,  aBro.  C.  C.  570;  Phipps  i>.Xord 
Mulgrave,  3  Ves.  jun.  516.  Hie  rule,  as  now  settled,  is  accumtdy  rated'  by 
Mr.  Feame — ^Whatever  mimber  of  liinitati0ns  there  may  he  tX^  the  first 
executory  devise  of  the  whole  hit««st,  any  one  d  them,  whidiit  so  limited 
that  it  must  take  effect  (if  at  idl)  within  twenty-one  years  after  the  period  of  a 
life  then  in  being,  may  be  good  in  event,  if  no  one  of  the  preceding  executory 
limitations,  which  could  carry  the  whole  interest,  happens  to  vest;  but  when 
once  any  preceding  executory  limitation,  which  (iarries  the  whole  Int^rwt,  hap^ 
pens  to  take  place,  that  instant  all  the  subsequent  limitations  become  void,  and 
the  whole  interest  is  then  become  vested.    Exec  Deiv.  4th  edit.  415. 

In  afbnner  edition  of  thb  work  a  discnseion  wa» introduced, in  this  place,  on 
the  question,  whether  the  term  of  twenty-one  yean,  after  a  life  in  being;  could 
be  taken  as  a  term  in  gross  in  the  case  of  an  executory  devise.  This  will  now  be 
found  in  n.  (a)  to  the  last  edition  of  Gilbert  on  Uses,  p.  a6o.  The  case  of  Beafd 
and  Westcott,  there  mentioned,  was  Billy  aigued  before  the  Master  of  the  Rolls, 
upon  the  certificate  being  returned;  and  on  the  17th  Dec.  181 1,  the  Master  of 
the  Rolls  gate  the  following  judgment : — **  Thb  case  stood  over  in  consequence 
of  a  suggestion,  that  the  certificate  of  the  Court  of  Common  Pleat  involved  in'it 
the  decision  of  a  new  question,  which  had  not  undergone  any  particular  discussion, 
or  received  any  particular  consideration  in  that  Court :  namely,  how  fiu*  the 
vahdity  of  a  limitation  over,  by  way  of  executory  devi&e,  is  affected  by  the  cir- 
cuitfttance,  that  the  period  of  twenty-one  years,  after  the  doMtion^att'eMlite  for 
life,  has  not  any  connection  whatever  with  the  minority  of  any  person -taking  ani 
interest  under  the  preceding  limitations.  Now  I  do  understand,  that  the  question 
certainly  did  not  receive  any:  particular  consideration  in  the  Court  of  Common 
Pleas,  it  being  taken  for  granted,  that  the  rule  upon  this  subject  stood  as  it  is 
commonly  laid  down  in  the  books :  namely,  thatthe  executory  devise  fidls  within 
the  allowed  limits,  if  the  event  upon  whidi  itisto  take  place  must  happen  within 
a  period  of  twenty-one  years  after  the  life  or  Kves  in  being.  I  am  not  aware, 
however,  that  the  point  has  been  directly  decided ;  and  Lf>rd  Alvanley's  doctriile, 
in  the  case  of  Thellu&son  and  Woodford,  is  against  the  addition  of  twenty-one 

years, 


flntided  to  the  trust  of  the  inheritance,  and  did  twt  intend  to  de- 
nte  the  term  in  gross,  bat  Intended  to  devise  the  inheritance,  tod 


jMia,  except  b;  wByofproviwonfor  tbecircuiniUnty  of  tb»dOTi*aebttiigii«l« 
^e,  or  in  WirfK  w  iwre  at  the  expiration  or  the  tUe  or  Inei  in  bong.— And  M  die 
qMttiaa  haa  now  been  rmBed,  and  a*  there  i*that  degree  of  nucben  »  tlndnAc, 
it  lion  •aam  to  me  deainble,  dut  it  ifaoold  be  tet  at  r«at  by  tba  dteUOD  of  a  GMit 
<tf  kw ;  ao,  tlterefere,  I  prafxae  to  Mod  the  case  back  tpn  ta  the  Ca«t  c(- 
Cemttxi  Plea*,  to  call  tbeir  at  teatioii  to  the  point,  dwC  iImj  ai^  bkM^  oppor- 
nuntyofproDounciiiganeipltcitofaiuoQUpoait.  IhK««MMinrillBalEai»- 
tloo  from  lome  of  the  judges— Tbe  c*ae  vm  eowpfci^  wnt  Im(1  I»  the  Conn 
ofCommonPleaa,  who  refosed  to  hear  it  arpwd,  until  the  pdu  npn  wUeb 
Aatropinioo  was  required  wn  MMed.  Thereupon,  the  fbUowvg  qD«6aD,indi 
tkeappcobatiaBof  the MHtarvf the  Roll*,  wMetuad  tobetbeqacRiaafar  th* 
ofanioo  of  tkt  Coot :  ■■  How  far  iba  limitatiaw  arwr,  ia  tba  «raM  of  tboe 
baiogvoeMornasaf  John Judn  Bewd,  mr  iwaa  nafe  «f  Mok  tammim 
BwH«  the  death  of  the  anid  John  Jmatt  Bewd,  at  therahMg  wch  imm  kJc 
■t that  tinBrthejibell  all  die  bribn  they  attain  tfawnspactmapa of  tmoCr- 
OB*  yBMS,  without  lawful  bsue  male,  an  aibcted  by  the  drcnaHMtct^  Am  day 
«w  IB  t»hi  elect  »t  the  ead  of  an  abadute  tenn  of  twen^-qne  yMn,dk«  afifc 
n  bing  atthe  death  ofthe  teMntoi,  witboM  nfrtmne  •»  Dtie  ia&acy  of  the  pmw 
iateadad  t»  ^Jta,  c*  by  the  diwiMWiiMie,  that  ibar^  vaa^  bs-iwa  af  JcU  Jmw 
Uth^  at  hi*  death,  to  whom  the  eatata  M  gtna  bjr  dw  vrill  ^oLvte  waU  be 
incapable  of  taking  according  to  tbo  above  ceniicatt)  for  whcM*  dMih,  vim 
twen^-oge,  tba  liaiitatim  over,  in  the  erwrt  befbre-maitioae^  aBm  anit— 
tbt  oue  bu  lince  been  aisued  befim  the  Jndge*  of  tba  Conit  of  CoeaiMa  Has, 
and  they  cattifiad,  that  tba  liinitalioiu  over,  la  tlie  event  of  theraWaigM  Maw 
MMUofJohnJanMiBeMd,  aettMoo  male  of  audiaaaar  SMaliiaigaCiheilMtk 
of  JobnJaBMaBeatd,  orthwabeiiigMchiMnamBle  «t  AM  t^^tfay^eU*') 
dia  beAm  they  attain  Ibeir  reapective  agN  cf  twHttf-ose  jmb  witieat  hvU 
iMaanaU,  an  aot  affected  by  the  otcvnutaBca;  that  dwyatelo  takeeflact  at 
the  «ad  of  an  ahsoluta  tcnn  of  twenty-one  yania,  >ft«  a  fife  Ubtacatthe 
dMdioflbatertator,  witbont  reference  to  the  mfiwcy  of  the  paonninMnded  la 
take,  nor  by  the  drcnntttMca  that  thave  may  b»  naae  ef  JafatJiMMBiHA 
UtiNK  at  U*  daatt^  to  whom  the  eatste  i*  giran  by  tiift  «iU,  bnt  whawaaUIW 
iaoffSUaof  t>kia%  accordiif  to  tfan  famer  cMtifionta  AtKi  ihe  .Imlgi  ■  tf  |U» 
Couit,  far  wbeae  dantlv  nnder  twenty-ooe,  the  ii'"i>«*i-<ti  over,  in  the  aMt 
ba&ta  mtotioDed,  mnit  await.  The  caM  ii  now  reported  in  5  TaiBK.  f^JBS- 
It  bat  been  signed  befcie  the  Lwd  Chancellor,  who  laot  the  caae  to  tteCMt 
oTKiac'eBeMk.  It  waaaigwd  in  tetOwV  a»l  dM  Jn^c.  iMibilhW 
Jokn  JMMBaMd,  thegmadNn  and  hor  at  Imt of  JannM BMid  A^mmm, 
tiMk,«ndarihe  Mid  tettatar*!  will,  an  eatata  iarniBety>«ine]nan,AMaM*Ue 
wiihlulife,  m  the  freehold  estataadentedtohim  in  tba  fiatautMice,  a^^ 


m  if  they  ahould  so  loi^  cootiMM :  and  tfau  upas  In  ^eib, 
loavingoaa  or  Mora  mm,  heaAatuo  will  take  an  eMnte  fir  nine^-CHneyNni 
detetmiaaUe  wkh  hb  life,  in  tbe  fMsbold  eMatei,  mmI  wiwt  AM  Atm  nmm  i 
the  terma  for  which  tba  leaa^MeUatetMe  held.  AmI  that  all  Ae  limiiaiigDi, 
wbaaqttent  and  e^ectaM  upon  the  baitatioa  to  tbe  fint  worn,  of  John  hmm 
Beard,  «e  void. 

thit 
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that  it  should  attract  the  term ;  Whitechurch  v.  Idem^  loth  Feb. 
0«  I.    A  man  being  seised  of  a  reversion  in  fee,  and  having  the 
trust  for  a  term  for  years  to  attend  it,  made  a  will  of  his  own 
hand-writing,  and  thereby  carved  out  several  limitations  of  the 
land  and  premises,  not  unlike  those  now  in  question ;  but  did 
not  publish  it  in  the  presence  of  witnesses ;  and  the  doubt  was 
about  the  limitations  of  the  term ;  for  the  will  could  not  pass 
the  inheritance,  being  not  executed  according  to  the  statute  of 
frauds.    But  it  was  insisted,  it  might  carry  the  term  as  the 
personal  estate,  upon  which  the  opinion  of  the  Court  was  taken. 
But  it  was  determined,  it  should  not  pass  because  the  devisor 
intended  to  pass  an  inheritance,  and  the  writing  under  the  tes- 
tator's own  hand  was  looked  on  as  an  inchoate  act  to  pass  the 
inheritance,  and  therefore  could  not  operate  on  the  term.    Be- 
sides, the  testator  in  that  case  having  prepared  a  writing  which 
was  intended  to  be  executed  according  to  the  statute,  there  was 
no  notice  taken  of  any  term  that  should  be  attendant  on  the 
inheritance,  as  there  is  in  the  present  case,  which  makes  it 
stronger  against  the  plaintiff  thiEin  it  was  in  that  case.  That  case 
looks  like  an  authority  that  must  govern  the  present  Case ;  for 
though  Sir  Edward  Briet  was  not  entitled  to  the  trust  of  the  in- 
heritance, yet  he  thought  Sir  John  Wroth  was  bound  to  convey, 
and  on  that  assurance  and  persuasion  made  his  will  and  intended 
to  pass  it  as  an  inheritance.    There  are  several  cases,  where  a 
ittan  intended  to  pass  sdmething,  and  yet  the  law  will  not  allow* 
it ;  as  in  case  of  a  devise,  where  there  is  an  uncertainty  either' 
of  the  person  or  the  thing,  d  fortiori  here  it  should  be  void,  be- 
cause  the  testator  intended  to  pass  what  he  had  not,  for  he  in- 
tended to  pass  the  inheritance  when  he  had  it  not ;  and  there 
is  a  great  difference  between  real  and  personal  estates,  as  to' 
being  assets  or  not,  and  also  as  to  the  course  of  succession  to' 
whooi  the  same  shall  go  after  the  death  of  the  owner;  andtheref* 
i^  likewise  a  difference  where  a  will  is  made  as  to  the  limitations 
of  the  one  and  of  the  other;  therefore  when  the  testator  in- 
tended to  pass  an  inheritance  and  had  it  not,  there  is  nb  readoti 
to  suppose  he  designed  to  pass  a  term  in  gross ;  for  he  says  the 
term  shall  be  attendant  on  the  inheritance  accoiding  to  the' 
limitations  mentioned  in  the  will ;  and  so,  as  to  passing  the 
term,,  the  testator  had  not  ammum  testandi:  theriefore  I  conceive 
the  bill  must  be  dismissed. 
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No,  XIX. 

Farshall  v.  Cole  and  Short(d),  Ch.  2jth  Nov.  1733. 
The  Master  of  the  Rolls  sitting  for  the  Chancellor. 

Bill  was  brought  to  have  a  bond  delivered  up,  and  proceed- 
ings at  law  upon  it  to  be  stayed ;  the  bond  was  entered  into  on 
this  occasion :  one  Durant,  in  1 728^  made  a  mortgage  to  plain- 
tiflf,  buty  before  this,  had  given  a  bond  to  Cole  for  200  /.  Cole, 
in  1725,  obtained  judgment  upon  his  bond,  and  afterwards,  since 
the  date  of  the  mortgage,  took  out  an  eUgitp  and  extended  the 
mortgaged  premises  towards  satisfaction  of  hn  jvdgmeiit:  upon 
this,  plaintiff,  to  save  expense  and  discharge  the  hnds,  gave 
Cole  a  bond  for  the  see/,  and  inter^t ;  bntit  was  agreed  be- 
tween them,  that  the  bond  should  be  deposited  in  Short's  hands, 
and  only  to  be  made"  use  of  if  Cole's  judgmenf  was  eitoed 
so  as  to  affect  the  lands  precedent  to  j^witiff'a  moft^age. 
The  judgment  was  signed  in  1725,  but  not  docluAed,  feMiMi 
Stat  4  aad  5  W.  and  M.  c.  to,  till  sStii  Janutfy  1730. 

Upon  reading  the  atatute  the  Master  ofH^  Rolls  wis  t^  opi- 
nion, that  judgmants  cannot  be  docketed  after  the  tiaia  mai- 
tioned  in  the  act,  viz.  the  last  day  of  the  wdboeqemt  Imid^  in 
which  Hhty  are  entered,  and  that  the  pActice  of  the  deik's 
docketing  them  after  that  time,  is  only  an  abuse  fcr  ike  iike  of 
their  fees,  and  ineftctual  to  the  party;  end  he  saki  he  weifld 
speak  to  the  judges  about  it. 

Soliattor-Geiicmi^-^It  is  proved  in  the  caui^  tbn^  tk^  Mort- 
gagee had  notice  of  the  judgment  at  fte  time  of  thanori^ige. 

Blister  of  the  Rolls. — Nottoe.  is  not  nrnterial,  the  atatata  not 
making  a  diffnence  between  a  mortgagee  wkii  i»t2ea4N'%iA* 
out;  and  beaidea,  the  notice  which  the  act  requires  blii^bek- 
etingp  idbioh.  by  the  aot  is  become  a  oonstmctive  notio^«|l 
therefore  he  deeratd  the  bond  to  be  delivered 1^  and  'tnesrlM, 
and  that  the  plaintiff  should  have  hia  eoete  Vfrth  at  fciinrt  il 
thisCourt»  and  that  the  loiLwhiohplaintiiFlHulpeliwAlle 
bond^  aheuld  be  ^turned,  vriiich  he  said  the  nitoawy  tifst\¥fi!^ 
in  epteciiic  the  judgment  ought  to  pay  oat  of  faieosmfiofcit; 
and  Aaihe  beUtyed  an  action  on  the  case  wonkL^Iikif^l' 
him.  for  he,  balievfd  it  was  owing.to  Im  negigoiee  that  An 
judgment  was  not  rightly  entered:  and  the  deiftwfaei^? Mint 
having  delivered  up  the  bond  to  Cole,  and  permitted  hier  to 
proceed  at  law  upon  it,  contrary  to  his  trust,  he  deCBeed-eiMit 
as  against  him  likewise. 

(lO  Vide  supra,  p.  468,  652,  653,  654,  667. 
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No.  XX. 

Burton  and  others  v.  Todd. 
Todd  v.  Gte  and  others  (e). 

315^  JIfarcA  1818.  Judgment  by  Sir  Thomas  Plumer,  Master 

of  the  Rolls. 

These  two  causes  are  now  to  be  disposed  of.  The  first  cause 
was  instituted  in  May  1804,  by  Messrs.  Qee  and  Osborne^  and 
Mrs.  Burton,  the  trustees  under  the  will  of  Mr.  Burton^  against 
Mr.  Todd,  for  a  specific  performance  of  an  agreement  to  pur- 
chase an  estate;  whiok agreement  was  entered  into  in  August 
180a. 

In  June  1806,  the  common  order  for  a  reference  to  the  Master, 
whether  a  good  title  could  be  made  to  the  estate,  was  obtained 
by  the  plaintiffii  in  this  suit.  .  . 

In  Dec.  1807,  the  Master  made  his  report  that  a  good  title 
could  not  be  nuide.  To  this  report  the  plaintiffs  took  an  excep- 
tion^  which  was  overruled  in  May  i8og;  no  further-proceedings 
have  been  taken  in  this  suit.  , 

In  October  1808,  Mr.  Todd  institnted  a  suit  against  Messrs, 
Gee  and  Osbomei  the  trustees,  and  against  the  persone  interested 
in  taking  the  accounts  under  the  wilt  of  Mr.  Burton,  to  have 
the  necessary  accounts  taken,  and  for  a  specific  perfomunoe  of 
the  agreement,  and  for  a  compensation  as  to  the  two  hoadred 
and  twenty-sieven  acres  in  the  agreement  mentioned  to  be  tithe 
jfree,  or  subject  to  a  very  trifling  modus. 

In  December  1813,  a  decree  was  made  in  this  caose,  whereby 
it  was  referred  to  Mr.  Steele  to  take  the  necessary  aoconiits  and 
inquiries,  in  order  to  ascertain  whether  a  good  title  could  be 
maide  to  the  estate  in  question ;  and  to  state  whether  a  good 
title  ooiild  be  made  thereto. 

la  December  1616,  the  Master  made  his  report;  statiag,  that 
a  good  title  cooM  be  made  to  the  estate  in  questkn^  ex«Sept  as 
to  the  two  hundred  and  twenty-seren  acres  in  the  agreement 
nwatjowpd  to  be  tithe  free,  or  subject  only  t6  a  ver^-tiiflittgr 
modus,  and  which  the  Master  reported  not  tithe  ftee,  or  subject 
to  a  ?ery  triftnig  modus. 

The  decree,  therefore,  in  the  second  suit,  is  nearly  of  course. 
The  plaintiff,  Mr.  Todd,  is  entitled  to  a  specific  performance, 

(c)  Vkk  suproy  p.  486. 
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and  to  a  compensation  for  the  tithes  of  the  two  hundred  and 
twenty-seven  acres.  The  only  questions  are,  ist.  As  to  the 
principle  on  which  the  accounts  must  be  taken :  and  sdly.  As 
to  the  costs. 

By  the  agreement  in  August  1802,  it  was  stipulated  that  the 
purchase  money  should  be  paid  by  instalments ;  one-third  on 
the  10th  of  October  1802  ;  one-third  on  the  5th  January  iSdg; 
and  the  remaining;  one-third  on  the  5th  April  1803,  on  a  good 
title  to  the  estate  being  then  made. 

The  purchaser  paid  the  first  instalment,  amoimting  to  5,333  L 
6t.  8<f.  on  the  lOth  October  1802,  and  the  vendon  hate  tret 
since  had  the  same  in  their  possession,  and  have  also  tecenred 
aH  the  rents  and  profits  of  the  premises ;  the  plaintiff,  Mr.  Todd, 
never  having  been  let  into  possession  of  any  part  of  the  pie* 
mises.  An  abstract  was  delivered  in  April  1803,  and  was  re- 
turned by  Mr.  Todd,  with  the  objections  of  counsel,  befiyre 
May  1803 ;  and  the  principal  objection  taken  to  the  title  was, 
that  the  title  could  not  be  approved,  unless  the  necesstty  ac- 
counts were  taken  in  a  court  of  equity.  The  vendon  inidsted 
that  the  purchaser  was  not  entitled  to  have  the  accounts  taken ; 
and  instituted  their  suit  in  May  1804,  to  compel  the  paidiaser 
to  take  the  estate  without  having  the  accounts  taken;  they 
failed  in  that  attempt,  and  Mr.  Todd  having  subsequently  in^ 
tuted  the  second  suit  for  the  purpose  of  having  the  accoanti 
taken,  was  resisted  by  the  vendors,  btit  succeeded. 

The  vendors  then  having  been  uniformly  wrong,  and  the  pur- 
chaser uniformly  right,  and  the  vendors  having  been  in  posses- 
sion of  one-third  of  the  purchase  money,  and  in  the  rec^pt  of 
all  the  rents  and  profits  of  the  estate  for  upwards  of  fifteen 
years ;  the  question  is,  upon  what  principle  are  the  accounts  to 
be  taken?  The  usual  rde  is,  that  the  purchaser  is  to  have  the 
rents,  and  to  pay  4  /.  per  cent,  for  his  purchase  money.  This  nik 
is  rather  hard  where  the  delay  is  not  caused  by  the  puidiaser. 
The  rents  seldom  yield  ^l.per  cerU.\  and  tbepufchMerkaving 
been  kept  out  of  the  enjoyment  of  the  estate^  rocmH  k  at 
last  in  a  worse  condition.  In  the  present  CBsm,  fiftm  tfrf  % 
half  yiears  delay  has  been  caused  b^y  the  rasiataoce  of  tU  T» 
dors ;  durihg  that  time  they  have  had  the  eiyoymaat  of  fil^ 
6,000/.  of  the  purchase  money  (which  in  that  period  waii)d  be 
doubled) ;  and  have  also  received  all  the  rents :  to  decree  tie 
usual  accounts,  would  be  to  give  the  party  who  is  wrong,  all  the 
advantage  of  the  delay  occasioned  by  himself ;  it  would  be  to 
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reward  the  party  who  has  done  wrong,  and  to  give  him  ^  double 
benefit,  and  to  work  injustice  to  the  party  .who  has  been  uni- 
formly correct.  The  cause  is  novel,  there  is  lio  precedent*  It 
may  be  said,  that  Mr.  Todd  might  have  applied  to  have  the 
5,333/.  6  s.  Hd.  or  the  rents  and  im)fits,  brought  into  Court  and 
kdd  out,  but  he  has  not  done  so,  and  the  vendors  have  reaped 
the  benefit  of  his  not  doing  so.— Uoider  these  circumstances,  the 
vendors  must  account,  not  only  for  the  rents  and  profits  of  the 
estate  from  October  1802,  but  also  for  interest,  afler  the  rate  of 
^l.per  cent,  upon  one^third  of  the  rents ,and  profits. 
>  As  to  the  costs.  The  original  bill  must  be  dismissed  with 
costs ;  because  the  vendors,  apprized  of  the  objection,  instituted 
an  improper  suit.  As  to  the  second  suit.  The  vendors  took  no 
steps  to  amend  the  original  bill,  and  to  frame  it  properly  to  ob- 
viate the  objection  to  the  title.  Mr.  Todd  had  therefore  no 
means  of  obtaining  a  i^ecific  performance  of  the  i^eement, 
but  by  the  institution  of  the  second  suit;  the  vendors  resisted 
and  faUed ;  Mr.  Todd  succeeded,  and  a  specific  performance 
was  decreed.  There  was  no  inconsistency  on  the  part  of  Mr. 
Todd.  The  will  of  Mr.  Bmrton  rendered  it  necessary  that  the 
accounts  should  be  taken.  All  the  parties  to  the  second  suit 
were  interested  in  the  accounts.  The  vendors  must  be  at  the 
expense  of  clearing  the  title,  by  taking  the  accounts;  and, 
therefore,  Mr.  Todd  is  entitled  also  to  the  costs  of  the  second 
suit. 


an 
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Rea  V.  Williams,  Exch.  (f). 

The  plaintiff  Rea  and  one  Pritchard  purchased  jointly  a  lease 
made  by  the  Duke  of  Beaufort  for  the  life  of  another  person, 
^sA  ihey  jointly  todL  the  profits  of  it  for  some  time ;  but  after- 
awards  ^y  eoDveyed  the  estate  to  the  defendant  Williams,  in 
eoMideniton  of  300/.  as  was  expressed  in  the  conveyance^ 
though  no  part  of  the  money  was  ever  paid,  and  Williams  ao 
Iwo^edgeA  by  his  answer,  that  he  was  a  mere  trustee  for  the 
panWs;  Irut  no  declaration  of  trast  was  ever  executed,  nor  did 
it  ally  way  aj^pear  with  what  view  the  estate  was  vested  in  the 

(/)  IWKii^w,  p.  5«8, 589. 
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defatdant,  xay  further  than  it  was  bdiered  it  was  done  to  acnm 
it  from  execation,  they  being  both  of  them  macfa  indebted. 
Afterwards  Pritchard  died  iiJteatate,  and  the  defendant  \t^l£aiiM 
took  out  admiaiBtration  to  him,  but  there  was  not  assets  enoi^ 
to  pay  all  bis  debts.  This  cau^e  came  on  to  a  hearing  on  the 
bill  and  answer,  and  the  question  was,  whether  the  trusts  of  the 
estate  belonged  to  Rea  the  sonrivor,  as  the  whole  estate  indii- 
potably  would,  if  the  legal  estate  had  continned  in  the  two  pni> 
cfaasen  i  To  prove  the  trust  would  BurriTe,  were  cited  I  Vera. 
817 ;  £q.  Cas.  Abr.  391 ;  3  Vem.  556,  683. 

Mr,  WiUttaiam,  to  show  this  trust  did  not  surrife,  took  a  dis- 
tinction between  s  Vem.  556,  and  the  present  case ;  for  there, 
he  said,  was  an  express  limitation  of  the  tnut  to  the  two  daa^ 
ters,  so  they  might  take  jointly;  bat  this  is  a  resulting  tnist 
only,  and  no  express  limitation ;  and  equity,  which  discoungci 
joint  tenantcies,  may  construe  that  to  be  a  tenantcy  in  commoa; 
Salk.  158.  If  a  joint  tenant  for  years  mortgages  his  part  (rf*  the 
tarn,  this  is  a  severance  of  the  joint  tenantcy,  3  Vem.  683. 

Reywldx,  Chief  Baron.— I  think  the  joint  tenantcy  ot  tke 
trust  in  this  case  was  not  severed :  every  one  who  has  an  estaUi 
has  two  rights  in  him,  a  l^al  estate  and  an  equitaUe  inl^est; 
nothing  passed  by  the  conveyance  to  the  defendant  hot  the  1(^ 
estate,  and  the  equitable  interest  resided  in  the  two  puichasen, 
and  remained  as  it  originally  was, '  the  consequence  of  whidh 
is,  that  it  must  go  to  the  plaintiff  by  survivotsbip.  Carter, 
Thompson  and  Fortescne  were  of  the  same  opinion ;  sod  For- 
tescue  said,  he  saw  no  difference  between  an  egress  and  an 
implied  trust. 


No.  XXII. 
hechmtrt  v.  LKkmen  (g),  Ch.  E.  T.  8  Ceo.  11. 
Hus  case  was  elaborately  argued  upon  the  appeal.    IV  ugn- 
meat  lasted  four  days.     Upon  the  Gist  qnesti<H)  Lord  Ttlbot  de- 
livered his  opinion  at  considerable  length.     Upon  the  seooad 
qnestion  be  pronounced  the  following  judgment : 

The  second  question  is  as  to  the  satisfaction,  whetbv«ksl 
descended  to  Uie  heir  at  law  is  to  be  considered  as  a  sattsfae- 
tion  of  what  he  is  entitled  to  under  this  covenant     As  to  q«*- 

(g)  I've  avra,  p.  fill,  613, 614. 
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lions  of  satisfactions  where  they  are  properly  so^  they  have 
always  been  between  debtor  and  creditor  or  their  representa- 
tives.   As  to  Mr.Lechmere  I  do  not  consider  him  as  a  creditor , 
but  as  standing  in  the  place  of  his  ancestor,  and  thereby  entitled 
to  what  would  have  vested  in  his  ancestor.    A  constructive 
satisfaction  depends  on  the  intention  of  the  party,  to  be  collected 
from  circumstances.    But  then  the  thing  given  must  be  of  the 
same  kind^  and  of  the  same  or  a  greater  value.    The  reason  is 
plain,  for  a  man  may  be  bountiful  as  well  as  just  ^  and  if  the 
sum  given  be  less  than  the  debt,  it  cannot  be  intended  as  a 
satisfaction,  but  may  be  considered  as  a  bounty ;  and  if  the 
thing  given  is  of  a  di£Perent  nature,  then,  also,  as  the  intention 
of  the  party  is  not  plain,  it  must  be  considered  as  a  bounty. 
But  I  do  not  think  the  questjon.  of  satisfaction  properly  falls 
within  this  case,  for  here  it  turns  on  what  was  the  intention  of 
my  Lord  Lechmere  in  the  purchases  made  after  the  articles,  for 
as-  to  all  the  estates  purchased  precedent  to  the  articles,  th^e 
is  no  colour  to  say,  they  can  be  intended  in  performance  of  the 
articles  ;  and  as  to  the  leasehold  for  life>  and  the  reversion  in 
fee  expectant  ^n  the  estates  for  life,  it  cannot  be  taken  they 
were  purchased  in  pursuance  of  the  articles,  because  they  could 
not  answer  the  end  of  them.    But  as  to  the  other  purchases  (in 
fee  simple,  in  possession,  &c«)  though  considered  as  a  satis- 
liBU^tion  to  a  creditor,  yet  they  do  not  answer,  because  they  are 
not  of  equal  or  greater  value.    Yet  why  may  they  not  be  in- 
tended as  bought  by  him  with  a  view  to  make  good  the  articles? 
The  Lord  Lechmere  was  bound  to  lay  out  the  money  with  the 
liking  of  the  trustees,  but  there  was  no  obligation  to  lay  it  out 
all  at  once,  nor  was  it  hardly  possible  to  meet  with  such  a  pur- 
chase as  would  exactly  tally  with  it.    Part  of  the  lands  pur- 
chased are  in  fee  simple,  in  possession,  in  the  south  part  of 
Crreat  Britain,  and  near  to  the  family  estate.    But  it  is  said  they 
are  not  bought  with  the  liking  of  the  trustees.    The  intention  .of 
naming  trustees  was  to  prevent  unreasonable  purchases,  and  the 
want  of  this  circumstance,  if  the  purchases  are  agreeable  in 
other  respects,  is  no  reason  to  hinder  why  they  should  not  be 
bought  in  performance  of  the  articles.    It  is  objected,  that  the 
articles  say  the  land  shall  be  conveyed  immediately.    It  is  not 
tiecessary  that  every  parcel  should'  be  jconveyed.  so  spon  as 
)>ought,  but  after  the  whole  was  purchased,  for  it  never  could 
he  intended  that  there  should  be  several  settlements  under  the 
same  articles.     Whoever  is  entitled  to  a  performance  of  the 
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ooventnt,  the  personal  estate  most  be  first  applied  eo  far  as  it 
will  gO|  and  if  the  coTenant  is  performed  in  party  it  must  make 
good  the  deficiency.    But  where  a  man  is  under  an  oUigatioo 
to  lay  out  30|OOo/.  in  lands,  and  he  lays  out  part  as  he  can  find 
purchases  which  are  attended  with  all  material  circumstances^ 
it  is  more  natural  to  suppose  these  purchases  made  with  regard 
to  the  covenant  than  without  it.    When  a  man  lies  under  an 
obligation  to  do  a  thing,  it  is  more  natural  to  ascribe  it  to  the 
obUgation  he  lies  under,  than  to  a  voluntary  act,  independent  of 
the  obligation.    Then,  as  to  all  the  cases  of  satisfiBiction,  though 
these  purchases  are  not  strictly  a  satisfiiction,  yet  they  may  be 
taken  as  a  step  towards  perfimnance,  and  that  seems  to  me 
rather  his  intention  than  to  enlarge  his  real  estate.    The  ease 
of  l^oox  and  Idem,  a  Vem.  558,  though  there  are  some  d^ 
Gumstances  that  are  not  here,  yet  it  has  a  good  deal  of  wa^ 
with  me.    There  the  covenant  was  not  performed,  for  the  estate 
was  to  be  settled,  but  the  land  was  left  to  descend,  and  abiD 
was  brought  to  have  the  articles  made  good  out  of  the  peraonsl 
estate ;  to  which  it  was  answered,  that  the  300  Lptr  wumm  was 
bought,  which  descended  to  you.    It  is  true  a  settlement  hath 
not  been  made,  but  they  were  bought  with  an  intention  to  make 
a  settlement,  and  you  can  make  one.    The  same  will  hold  as 
strong  in  the  present  case,  that  these  lands  were  bought  to  an- 
swer the  purposes  of  the  articles,  and  fall  within  that  compass, 
and  it  is  not  an  objection,  to  say  they  are  of  unequal  value,  for 
a  covenant  may  be  executed  in  part,  though  ii  is  not  to  in  sati^M* 
IJOfi;  ufid  in  this  particular  I  diffn' from  the  Mader  cf  tJk  Bo^ 
There  must  be  an  account  of  what  lands  ia  fee  sim]^  in  posses- 
sion were  purchased  after  the  articles  eater^  into^  and  so  much 
as  the  purchase  money  of  such  lands  amount  to  must  be  looked 
on  in  part  of  satisfiu^tion  of  the  30,000  /•  to  be  laid  out  in  land 
under  the  articles,  and  the  residue  of  the  30^000 1,  must  be  msdt 
good  out  of  the  personal  estate. 


No.  XXIII. 

Abitract  (fthe  Special  Verdict,  in  Fairfield  v.  Birch  {I.) 

Edmond  Kelly,  being  seised  in  fee  in  1 747,  made  a  settlement 
before  his  intended  marriage,  ip  consideration  of  the  wife's  piM^ 
tion,  as  to  part  to  trustees  in  fee,  in  trust  to  sell  and  pay  off  iacnm' 

(A)  Vidciiqrra,  p.  626. 
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branceSj  which  amounte4  to  4iOOQ  /.  As  to  th«  residue, to  himself 
for  life«  remainder  to  trustees  in  the  usual  way,  to  preserve  re- 
mainders ;  reminder  to  th^  use^  that  the  wife  might  receiye  a 
jointure  rent-chai^e,  in  bar  of  dower ;  subject  thereto,  to  the  firat 
and  other  sons  of  the  marriage  suocessively  in  tail  male ;  remain«r 
der  to  the  first  and  other  sons  of  Edmond  Kelly  by  any  other 
wife  successively,  in  tail  male ;  remainder  to  two  brothers  of  the 
settlor  and  their  issue  male,  in  strict  settlement ;  remainder  to 
Ignatius  Kelly  the  uncle  of  the  settlor  for  life ;  remainder  (after 
a  limitation  to  trustees  to  preserve)  to  his  first  and  other  sons 
successively,  in  tail  male,  with  the  reversion  to  the  settlor^s  right 
heirs.  Power  to  the  settlor  if  he  survived  his  wife,  having  issue 
by  her  a  son,  to  jointure  any  after-taken  wife,  to  the  extent  of 
50/.  tyear;  and  if  no  islue  male,  of  loo/.  ajrear;  and  if  no 
issue,  150  /.  a  year,  and  a,QOoi.  for  youpger  children's  portions. 
Covenants  for  title  and  fiirtber  aAsuvance.  Power  to  the  settlor 
to  charge  500  /.  but  not  to  affect  the  jointure.  Proviso,  that  if 
the  eettlor  and  his  brother  should  die  without  issue,  the  estates 
should  stand  charged  with  8,000  /.  for  the  sisters  of  the  settloiv 
or  their  issue. 

The  lands  vested  in  the  trustees  in  fee,  were  sold  to  Robert 
Birch,  under  a  decree  for  the  payment  of  the  "incumbrances, 
which  were  accordingly  paid  out  of  the  purchase  money. 

Robert  Birch  had  notice  of  the  settlement  of  1747»  in  the  year 
1766. 

Ann  Kelly  died  in  the  life-time  of  Edmond,  previous  to  the 
ad  May  1 758,  without  having  had  issue. 

Edmoqd,  on  the  ad  of  May  1738,  on  his  marriage  with  Har- 
riet Hincks,  in  consideration  of  a  portion  of  3,500  /.  settled  the 
estates  to  himself  for  life,  remainder  to  trustees  to  preserve,  re- 
jnainder  to  the  intent  that  the  intended  wife  might  receive  fi 
jointure  rent-charge  of  300  /.  per  annum,  if  there  should  be  issue, 
and  enbj/ect  thereto,  to  the  first  and  other  sons  of  the  marriage 
successively,  in  tail  male ;  remainder  to  Edmond  the  settlor  in  fee* 

ij^  July  1761,  Edmond,  for  a  valuable  consideration,  conr 
▼eyed  to  Robert  Birch  the  settled  estates  in  fee.  Part  of  the 
consideration  the  jury  found  to  be  the  debts  for  which  the  estates 
under  the  decree  had  been  sold. 

The  brothers  of  Edmond  died  in  his  life-time  unmarried,  and 
widioiit  issue. 

The  lessor  of  the  plaintiff,  vrai  the  grandson  of  Ignatin^, 
the  unck. 

314  Edmond, 
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Edmondj  the  settlor,  died  in  1768,  without  ever  having  had 


Tlie  lessor  of  the  plamtiff  claimed  under  her  father/ Robert 
BircVs  win,  and  was  entitled  to  a  portion  onder  a  term  of  yean, 
created  by  his  marriage  settlement,  which  was  made  in  con- 
sideration of  his  intended  wife's  portion. 


.  No.  XXIV. 
Shane  v.  Cadi^an. 
Motts,  December  1808  (t). 

tTnider  i  settlement  made  previously  to  the  marriage  of  Bail 
Cadogaii  and  Frances^  his  wife,  the  sum.  of  .so,ooo/»  vss 
assigned  to  trustees  upon  certain  trusts,  under  which^  William 
Bromley  Cadogan,  one  of  the  children  of  the  marriage,  became 
entitled,  subject  to  his  father  Lord  Cadogan's  life  inteiest  therein, 
to  one-fourth  share  of  the  2QflooL  which  sfun  was  afterwards 
invited  in '  the  3  per  cent,  reduced  annuities^  in  the  trustees 
names.  By  au  indenture,  bearing  date  the  26th  May  1788, 
. William  Bromley  Cadogan  assigned  to  William- Rose,  William 
Bulkley,  Duncan  Stewart,  and  Alexander  Graham,  their  execo- 
tors,  administrators  and  assigns,  all  such  part,  share  or|m>- 
portion,  as  he  the  said  William  Bromley  Cadogan  was  entkled 
to  as  aforesacid,  expectant  on  the  decease  of  the-Eari,  bk  Ather, 
of  and  in  the  said  sum  of  20,000  /.  and  all  the  interest  which, 
after  tSDe  decease  of  the  Earl,  should  become  due  in  respect  of 
such  shar^.-^To  hold  the  same  immediately  after  the  death  of 
the  said  Early  and  subject  to  his  life  estate  or  interest  theron, 
in  the  mean  time,  unto  ihe  said  William  Rose,  William  Balkley, 
Dttncail  Stewart,  and  Alexander  Graham,  their  executors,  admi- 
nistratois  atid  assigns.  Upon,  trust,  immediately  after  the  de- 
cease of  Lord  Cadogan,  by  and  out  of  the  first  moni»wliicii 
should  be  received  by,  or  come  to  their.  hands»  by  virtue  of  tbe 
same  indenture,  to  pay  1,000 /•  to  such  person  or  persona^  and 
for  such  uses,  intents  and  purposes,  as  he,  the.said  WiUiam 
Bromliey  Cadogan  should,  by  any  writing  or  writings  under  his 
.hand,  direct  or  appoint  ^  and,  in  default  of  such  direction  or 
appointment,  then  to  pay  the  said  sum  of  1,000/.  .unto  the  said 
.Willia^  Bromley  Cadogan,  or  his  assigns,  to  and  for  his  and 

(i)  Vide  sitpra^  p.  6af>. 
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their  own  use  and  benefit.  And,  upon  trust,  to  place  out  or 
invest  the  residue  or  surplus  of  the  said  monies  and  premises, 
as  soon  as  might  be,  after  the  same  should  be  received  by  them 
the  said  trustees,  in  such  stocks,  funds,  or  securities  as  therein 
mentioned ;  and  to  stand  possessed  of  all  the  said  residue  of  the 
said  trust  monies  which  should  remain  after  payment  of  the  said 
sum  of  1 ,000  /.  and  of  the  said  stocks,  ftmds  or  securities ; 
upon  trust  to  pay  unto,  or  authorize  the  said  William  Bromley 
Cadogan  and  his  assigns,  to  receive  the  interest,  dividends,  and 
annud  produce,  for  his  life  ;  and  after  his  decease,  and,  in  case 
his  wife,  the  plaintiff,  'should  be  then  living,  upon  trust  to  pay 
unto,  or  authorize  her  and  her  assigns  to  receive  the  interest^ 
dividends,  and  annual  produce  thereof  for  her  life,  for  her  and 
their  own  use  and  benefit/ the  same  to  be  in  lieu  of  dower ;'  and 
immediately  afl«r  the  decease  of  the  survivor  of  the  said  William 
Bromley  Cadogan  and  plaintiff,  upon  trust,  to  pay^  assign  and 
transfer  the  said  residuum,  and  the  stocks,  funds,  or  securities  for 
the  same,  in  such  manner  for  the  benefit  of  the  issue  of  the 
marriage  between  them  the  said  William  Bromley  Cadogan  and 
plaintiff  as  therein  mentioned ;  and  '  for  default  of  such  issue,' 
upon  trust,  to  pay,  assign  and  transfer  the  same  to  such  person 
or  persons,  and  upon  such  trusts,  for  such  uses,  intents  and 
purposes,  and  by,  with,  under  and  subject  to  such  powers,  pro- 
visoes, charges,  conditions,  and  limitations  over,  as  he  the  said 
Willi&m  Bromley  Cadogan,  at  any  time  or  times  during  his  life, 
by  any  deed  or  deeds,  writing  or  writings,  with  or  without  power 
of  revocation,  to  be  sealed  add  deUvered,  in  the  presence  of,  and 
attested  by  two  or  more  credible  witnesses,  or  by  his  last  will 
and  testament  in  writing,  or  any  writing  in  the  natvre  of,  or 
purporting  to  be  his  last  will  and  testament,  to  be  by  him  signed 
and  published,  in  the  presence  of,  and  attested  by  such  and  the 
'  like  number  of  witnesses,  should  direct,  limit  or  appoint ;  and 
in  default  of  such  direction  or  appointment,  or  in  case  of  any  such 
and  the  same  should  not  be  a  complete  disposition  thereof,  then 
upon  trust,  to  pay,  assign  and  transfer  the  said  residue,  and  the 
stocks,  funds  or  securities,  for  the  same  or  so  much  thereof, 
whereto  any  such  direction  or  appointment  as  aforesaid  should 
not  extend,  to  the  said  Earl  Cadogan  (his  father)  his  executors, 
administrators  and  assigns,  to.  and  for  his  and  their  own  use 
and  benefit.  And,  in  the  same  indenture,  is  contained  a  proviso 
empowering  the  said  William  Bromley  Cadogan  and  his  wife, 
the  plaintiff,  at  any  time  during  their  joint  lives,  to  revoke  the 
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■ttd  trastSy  or  any  of  them»  tnd  ioappoint  or  tuoit  new of  oliMv 
tiwte  in  the  maaoer  therein  mentioned.  The  3  per  oents.  wero 
aold»  and  the  produoelent  to  the  Earl  in  1786^  apoa  real  aecimtj, 
hj  way  of  anortgagc. 

William  Bromley  Cadogan,  on  the  nth  May  1789,  made 
Ua  will,  which  waa  signed  and  pnhliahed  by  him  in  the  prefenoe 
of  and  attested  by  two  credible  witneaaea,  and  tberdiy  directed 
hta  ezeoutriz  to  sell  a  leaaehold  estate  at  Reading;  '^  and  aa  to 
the  money  arising  from  the  sale  thereof,  I  give  the  same  to  aay 
axeoutrix ;  axid  aa  to  all  the  real  and  feaidne  of  my  eatate  and 
afliDcta  whataoever,  I  giye  and  bequeath  the  aaaae  to  mjdear  wi£i 
Jane  Cadogao."  And  he  appointed  her  hia  aole  ezeeatrix.  And 
dia  said  testator  shortly  afterwards  made  a  codicil  to  his  wiQ, 
which  was  not  attested^  in  the  words  fbllowiag :  Whoeasi  b| 
marriage  setttement,  I  have  given  to  my  dear  wife  Jane  Cadogui 
far  her  lifci  the  whole  interest  of  the  moiety  of  my  mothei^s  for- 
tune which  was  settled  upon  me,  as  will  appear  by  the  settlemcal 
itself,  reserving  to  m3rself  1,000/.  for  my  own  private  use.  And 
whereas  I  borrowed  at  Midsummer  1789,  of  Mr.  WiBiam  May, 
of  Bingfield  Mill,  the  sum  of  600 /.  at  4^  par  cent.  intere8t,and 
gave  as  security  for  the  same,  the  joint  bond  of  mjfself,  the 
Reverend  Mr.  Bulkley,  and  Mr.  WiUiam  Simmonds  Higgs,  of 
Pangboum-lane,  Reading ;  I  hereby  direct,  that  the  above-moA* 
tioned  1,000/.  be  appropriated  to  the  discharge  and  payment  of 
the  said  bond ;  and  if  it  should  be  convenient  to  my  dear  and 
honoured  father,  the  Right  honourable  Lord  Cadogan,  to  pay 
the  said  sum  of  600/.  to  the  aforesaid  Mr.  May»  of  Bingfield, 
and  to  take  to  himself  the  4  j|  per  cent,  int^ieaty  and  deduct  te 
whole  principal  and  interest  out  of  the  moiely  of  my  motfaei^f 
fortune,  which  comes  to  me  and  my  heirs  athia  decease,  I  slttH 
esteem  it  a  great  favour  added  to  the  many  I  have  received  from 
him  befiMre,  And  the  testator  afterwards  made  a  codicil  to  hit 
wiUt  also  not  attested,  in  the  words  following :  In  If otember 
1790,  Lord  Cadogan  was  so  kind  as  to  pay  the  above-meirtiQaed 
6ooi.  for  me  to  Mr.  May,  of  Bingfield,  by  the  which  frthedy 
act  of  goodness,  added  to  many  others  of  the  aame  kind,!  am 
freed  from  all  debts  and  incumbrances  whatever,  excepting  aa 
annui^^  of  10/.  a  year,  which  I  am  engaged  to  pay  toMn. 
Warsajid,  Mrs.  Cadogan^s  aunt,  now  living  mt  Paradise^ow, 
Chelsea,  for  her  life ;  and  also  to  pay  the  ezpenaca  of  her 
fhneraL 

Hare  was  no  child  of  the  marriage  betweoi  die  teatator  vni 
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his  wife.  The  testator  did  not,  in  his  life-time,  in  any  manner, 
execute  his  general  power  of  appointment  in  the  indentare  of 
d6th  May  1783,  or  his  power  of  iqppointment  of  the  said  som 
of  1,000/.  unless  by  his  will;  nor  did  he,  together  with  the 
plaintiff,  execute  their  joint  power  of  revocation  therein  con** 
tained* 

The  plaintiff  claimed  to  be  entitled  to  one-fourth  part  of  the 
30,000/.  and  the  bill  was  filed  against  the  executors  of  th^  Eail 
of  Cadogan,  to  establish  her  right. 

The  defendants,  in  their  answer,  stated,  that  the  Earl  paid  off 
the  600  /.  and  interest,  mentioned  in  the  codicils,  and  they  sab^ 
mitted,  that  they  became  entitled  to  be  repaid  such  sum,  out  of 
the  1,000  /. ;  and  they  claimed  to  be  entitled  to  the  whole  of  the 
fourth  share  of  the  said  William  Bromley  Cadogan,  subject  to 
the  plaintiff's  right  to  the  interest  for  her  life  (saye  and  except 
the  aforesaid  1,000  /.  part  thereof,)  under  the  indenture  of  a6th 
of  May  1 783. 

Mr.  Richards,  Mr.  Stephen,  Mr.  Bowdler,  and  Mr.  Sugden, 
for  the  plaintiff.  The  argument  of  the  latter,  which  in  a  great 
measure  was  a  repetition  of  the  arguments  before  urged,  is  the 
only  one  of  which  he  is  enabled  to  give  the  reader  a  full  note. 

It  was  to  the  following  effect : — 

The  first  question  is  as  to  the  600/ •  The  defendants  mi^tt 
as  well  contend  that  they  are  entitled  to  an  account  of  every  sum 
advanced  by  the  Eail  to  his  son.  In  every  case,  between  a 
father  and  child,  a  provision  by  the  fcUber  is  deemed  an  advance- 
ment for  the  child,  on  account  of  the  connection  of  Uood.  If  a 
father  purchase  in  the  name  of  a  child,  primdfaci€f  it  ia  an  ad* 
vancement  for  the  child,  and  the  evidence  to  rebut  this  lies  on  the 
father;  whereas,  if  a  purchase  be  made  in  the  nameof  astraegcar, 
the  presumption  is  otherwise,  and  the  evidence  to  rebut  it  lies 
on  the  stranger.  Besides,  if  the  question  here  was  between 
strangers,  payment  might  be  pleaded  although  twenty  years  ha;ve 
not  yet  dapsed.  Lord  Mansfield  laid  it  down,  that  sixteen^ 
eighteen  or  nineteen  years  were  sufficient  whereupon  t«  found  die 
presumption  of  payment  (Mayor  of  Hull  o.  Horner,  Cowp.  109; 
Oswald  9.  Leigh;  1  T.  Rep.  270),  and  Lord  Erskine  so  considered 
the  rule  (Hillary  v.  Waller,  1 9  Yes*  366«)  And  even  if  pa3rmeBC 
would  not  be  presumed,  yet  a  jury  would,  in  this  case,  be  direoted 
to  find  a  release.  (Washington  i>.  Brymer,  Ap|k  to  Flake's  Bvid#) 
—[This  point  was  given  up  by  the  defendants.] 
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The  principal  question,  however,  is,  whether  the  power  ■• 
executed ;  and  first,  whether  it  is  executed  by  the  will  alone  t  I 
mast  admit,  that  in  general  a  swe^ing  disposition,  howera 
onlimiled  in  terms,  will  not  include  property  over  which  the 
testator  has  merely  a  power,  unless  an  intention  to  execute  the 
power  can  be  inferred  from  the  will.  But  great  judges  have  dis- 
approved of  this  rule.  Lord  Alvanley,  in  Langbam  v.  Nenoy, 
3  Vee.jim.  467,  wished  that  the  rule  had  been  otherwise,  and 
that  it  had  been  held  that  a  general  disposition  would  operate 
H  ab  execution  of  the  power;  and  in  Nannock  v.  Hortoo,  7  Ves. 
jnn.  391,  Lord  Eldon  said,  that  he  was  not  sure  that  the  rale,  as 
now  established,  did  not  defeat  the  intention  nine  times  out  of 
ten.  In  fiivour  of  the  rule  it  has  been  said,  that  to  oveTtaro  it 
-would  be  to  destroy  the  distinction  between  power  and  property. 
Tbat  I  deny.  The  marked  and  only  material  distinction  between 
power  and  property  is,  that  in  the  case  of  absolute  property, 
although  the  party  make  no  disposition  of  it,  yet  it  will  doceod 
•to  his  representatives ;  whereas  a  person  must  aetoaUy  execate 
.bjs  power,  or  the  fund  will  go  over  to  the  person  to  whom  it  is 
given  in  default  of  appointment.  But  why  should  not  the  sane 
words  operate  as  an  execution  of  the  power  which  woald  pass 
theabsolute  interest?  Where  is  the  distinction  as  to  thepwposes 
.jpf  jjiiiposition  between  a  general  power  like  this  wtd  the  abUtlnte 
,iat«reBt?  If  the  solemnides  reqmred  by  the  power  are  adhered 
Ao,  it  would  startle  a  roan  of  common  sense  not  veraed  in  legal 
-anlrtletieB,  to  understand  so  refined  a  distinction.  As  therefore 
.  the  role  stands  upon  no  principle,  and  bas  been  regretted  by 
great  judges  ^^^  Court  will  be  anxious  to  distirtgrnsh  cases, 
-  and  not  to  consider  every  case  as  within  this  general  liile.  Nov 
,  (the»'  is  not  a  single  case  in  the  books  which  governs  the  present 
;  .jOnnisa  peculiarly  strong  case.  The  gift  to  the  Earl  in  default  of 
,.l4^oiQtmeBt,  was  without  consideration,  and  the  parties  had  ■ 
i.ycnrer  of  revocation.  The  persons  who  prepared  the  settlemoit 
..-dtdnOtUDderstandthe  distinction  between  power  and  property. 
,,-. -They  gave  the  1,000/.  to  such  persons  aa  Mr.C.  should  appoint, 
...aadiadefiuilt  ofsppMntment  to  him  and  his  assigns-  There 
the  power  was  merely  nugatory  :  it  was  not  larger  than  the  gifli 
Bor,  di&rent  from  it  in  effect.  Besides,  here  the  property  laoni 
jrom  Mr.  Cadogan ;  the  settlement  as  to  the  Earl  was  meidj 
ivotoatary,  and  the  power  was  part  of  Mr.  Cadogan's  old  d»- 
minion,  and  consequently  the  execution  of  .it  must  rec«in  * 
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favourable  iitterpretation.  In  this  respect  all  the  cases  are  dis- 
tinguishable. Moulton  f7.  Hutchinson,  lAtk.  558;  AndreWB. 
V.  Emmotty  2  Bro.  C.  C.  297 ;  Buckland  v.  Barton,  2  H.  Black- 
stone,  136;  Croft  v«Slee«  4Ves.jun.  60;  Nancock  )?•  Hortop; 
7  Ves.  391  ;  and  Bradley  t;.  Westcott,  13  Ves.  445;  are  all  cases 
where  the  power  was  given  by  one  person  to  another,  and  cannot 
be  compared  to  our  case,  where  the  power  was  reserved  by  the 
party  overliis  own  property.  There  are  two  cases,  I  must  adsiit, 
where  nearly  the  same  circumstances  did  occur.  Ex  parte  Cas- 
wall,  1  Atk.  599 ;  Bennet  v.  Aburrow^  8  Ves.  609.  But  the  first 
case  came  on  merely  upon  a  petition ;  and  Lord  Hacdwicke  said 
he  would  not  say  what  his  opinion  would  be  if  it  came  on  upon 
bill  and  answer.  Besides,  Lord  Hardwicke  overruled  this  case 
by  a  later  determination,  as  I  shall  presently  show.  In  the  last 
case  the  property  in  default  of  appointment  was  given  to  the  next 
of  kin,  which  may  be  thought  to  distinguish  it  from  ours.  But 
if  there  is  no  authority  against  the  plaintiff,  there  are  two  very 
considerable  cases  in  her  favour.  The  first  is  Maddison  t;.  An- 
drews, 1  Ves.  57.  There  a  man  made  a  settlement  reserving  to 
himself  power  to  charge,  limit,  or  appoint  the  estate  with  any 
sum  not  exceeding  1,000/.  By  his  will,  without  making  the 
slightest  reference  to  his  power,  he  gave  some  legacies^  and 
then  charged  all  his  estate  with  the  payment  of  his  debts  and 
legacies.  .  Lord  Hardwicke  held  that  the  power  was  part  of  the 
old  ownership  ;  and  thait  it  was  but  a  shkdow  of  difierence  that 
he  had  charged  all  his  estate ;  whereas  this  was  before  settled  to 
uses,  for  these  powers  to  the  owner  were  to  be  considered  as 
part  of  the  property.  Now  this  is  precisely  our  case,  and  to  de^ 
cree  against  the  plaintiff,  your  Honor  must  overmfe  Loird  Hard* 
vncke's  decision.  The  bther  case  is  Stariden  v.  Standen,  which 
has  been  already  so  justly  relied  on.  It  is  impossible  tbr  tead 
that  case  without  seeing  that  Lord  Rosslyn  wotdd  have  deetijed 
it,  on  the  ground  of  the  power  being  equivalent  to  the  bwi^etbltip', 
even  if  the  circumstance  had  not  occurred  to  which  the  detiilion 
is  generally  referred — ^that  the  testatrix  had  nd  tefAMtatefeifdept 
what  was  subject  fo  the  piow^r:  Ahd  yet  m  ihat  cas^^he'^b^er 
was  a  gifl  by  a  will  from  a  husband  to  his  wife,  and  Watt'no^'  as 
in  our  case,  a  part  of  the  donee^s  old  dominidnl  •  *  .  x.  . . .  . 
But  if  the  will  of  itself  is  not  an  ekecudbtrbf  die  ^MJwer;  ftat 
and  the  codicil  taketa  together  certamly  are.  '  The'opeMtidhbf  a 
codicil  even  in  respect  of  real  testate,  is  to  rejiuUisli  tiie  will,  tod 
pass  after  purchased  estates,  although  not  noticed,  if  executed 

according 
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KQCording  to  the  statute  of  frauds.    Piggott  v.  Waller,  7  Ves. 
jun.  98.    And  where,  as  in  our  case,  new  matter  is  introduced^ 
it  forms  an  integral  part  of  the  will,  in  the  same  manner  as  if  it 
had  actually  been  inserted  in  the  will  at  the  time  of  its  executioB. 
And  on  this  ground  a  codicil  may  explain  a  doubtful  expressioa 
in  the  will,  or  may  give  an  estate  by  implkmtiom^  where  the  tes- 
tator refers  to  what  he  supposes  he  has  done  by  his  will,  aldiougfa 
the  disposition  in  the  will  is  not  what  be  states  it  to  be.    Hayes 
1^  Foorde,  2  BlacksU  698;  Beable  v.  Dodd^  1  T.  Rep.  193*    b 
oar  case  the  words  in  the  will  are  si^Scient,  if  an  iaieation  ap- 
peared to  execute  the  power,  and  as  such  an  iateitfioa  does 
i^pear  by  the  codicil  winch  forms  part  of  the  will,  they  both  toge* 
ther  amount  to  an  execution  of  the  powar.     It  is  impoasible  to 
misunderstand  the  words  in  the  codicil^  **  which  comes  to  meaad 
my  heirs  at  his  decease."    They  admit  of  but  three  cottstructioQi 
—1st,  Ha  considered  the  fund  as  having  pasaed  to  his  derisee, 
who  was  his  hmres foetus:  or  2d,  he  adverted  to  its  going  to  hit 
isares  wUm,  or  child  under  the  settlement :  or  ^d,  he  looked  to 
the  event  of  its  going  to  his  father,  the  Earl,  ist  deftult  of  ap- 
pointment. The  ad  cannot  be  the  right  constructioD ;  for  if  ihm 
was  issue  to  take  the  fund,  their  right  would  prevail  over  the 
testator's,  and  the  Earl  could  not  retain  l^is  debt  out  of  a  fend 
which  would  in  that  event  belong  to  them.    Th^  last  ooostrac- 
tion  is  absurd :  it  would  amount  to  a  request,  as  has  been  already 
shown,  to  a  man  to  pay  himself  a  debt  out  of  his  own  meoey*— 
But  he  considered  the  property  as  having  pasaed  to  his  wifti  and 
as  he  knew  that  it  was  in  the  hands  of  his  father,  whs  had  alife 
inteiaat  in  it,  he  requested  him  to  retain  the  money  out  of  it,  and 
notto  Istbis  wife  be  troubled  for  it  till  Ike  proper^  g^vea  to  her 
fell  into  possession.    This  then  clearly  estid>Mdiea  the  firstcon- 
structian.   Our  case  must  not.be  con^Mured  to  Holmes  v.  Coghill, 
7Ves«4a09  iaVes.ao6i  for  there  the  power  executedby  the  win 
was  discharged  before  the  execution  of  the  codimL 
it  wUl,  however,  Isuppose,  be  objected,  that  tiie  oodieilisaet 

rtteste4y<>pdconsequeBdy  cannot  be  deemed  aaeiaascuii^ 
power.  Batit4S8uffidtent«rfiereApoweri8«Baaat»dbyiVKfsl 
instrnmeyts,  that  the  prinoipal  one  is  duly  executed^  Ssdof 
Leicester's  case,  1  Ventr.  978.  The  m^  and  aodicil  amount  ti>' 
gether  to  an  execution  of  the  p9wer«  But  I  need  oot  mHtapcA 
this,  because  the  plaintiff  being  a  wife,  is  entitled  to  havetbs 
defectin  the  execution  supplied;  and  it  is  not  material  that«be 
is  in  part  provided  ibr,  because  the  husband  is  the  judge  ofibt 

quantum 
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quantum  of  proTision ;  nor  is  it  material  that  the  provision  was 
made  after  marriage,  although  to  constitute  a  good  settlement  of 
realty,  as  against  a  purchaser,  a  settlement  after  marriage  is 
merely  voluntary.  Fothergill  v>  Fothergill,  2  Freem.  256 ; 
Herveyr.  Hervey,  1  Atk.  561 ;  Churchman  t>.  Harvey,  Ambl,335. 
But  strong  as  these  grounds  are,  they  are  not  the  only  ones 
Upon  which  the  plaintiff's  case  may  be  rested.  I  mean  to  con- 
tend, that  the  supposed  settlement  of  Mr.  Cadogan  was  merely 
tantamount  to  articles,  that  the  gift  to  the  Eari  was  voluntary,  and 
tonsequendy  cannot  be  enforced  by  this  Couirt,  and  that  it  is 
immaterial  that  the  funds  are  now  actually  vested  in  the  executors 
of  the  Eari.  I  may  admit,  that  if  we  asked  the  Court  to  execute 
tile  articles,  they  must  be  executed  in  toto.  But  we  do  not  re* 
quire  the  aid  of  the  settlement  to  support  our  title ;  we  ai^  con- 
tent to  take  this  fund  as  part  bf  Mr.  Cadogan's  property  dis- 
charged from  this  settlemetrt.  To  constitute  an  actud  setdementy 
so  as  to  enable  a  volunteer  to  claim  the  benefit  of  it,  it  is  abso- 
lutely necessary,  that  the  relation  of  trustee  and  cestui  que  tru^ 
should  be  established.  Here  Mr.  C.  did  all  he  could ;  but  tfiat 
is  not  enough.  He  could  not  make  an  actual  transfer.  Thtf 
tmsteecf  in  whom  it  was  vested,  would  not  have  hetfa  authorized 
in  transfening  it  of  their  own  authority  to  the  trustees  of  Mr. 
C.'s  settlement.  If  a  man  is  seised  of  the  legal  estate,  a$kd  agree 
to  make  a  voluntary  settlement,  it  cannot  be  enforced.  Can  it  make 
any  difference  that  the  legal  esiate  happens  to  be  outstanding? 
Certainly  not.  As  the  settlement  therefore  was  not  completely 
perfected,  the  Eari  could  not  enforce  it.  It  will  not  be  pretended, 
that  there  is  any  consideration  as  between  a  child  and  fkther, 
which  will  call  for  the  interference  of  this  Court.  (The  fluiier  is  as 
a  mere  stnmger.  It  was  so  as  to  ooveaante  to  stand  seised ;  and 
this  Cotrrt  does  not  even  adi^Vt  %e  ev«ry  oonstdemtion  which  % 
sttfficient'to  raise  n  use  Wkier  a  tovtuasM  to  stand  seised,  in 
Btevens  v.  Trueman,  1  Ves.  73^  where  an  agteement  <by  a  tMd^ 
to  Beetle  an  esCale  in  the  evMts  urttieh  had  happened  0a  her 
father,  was  ^ifotee4f  itiMis ttol  «veii  hmled, ttet  tlsUft  wteittty 
e<MlMteratibli  as  hetween  the  diUd  ittid  fttdnr;  het  the  dedsiom 
waagveunded  on  the  gift  by  the  UAme  of  509/.  to  Ae  ehikL 
And  in  an  the  oases  M  this  subject)  il  'mil  be  finind  <lhat  the 
detieioni  proceeded  en  the  gMini  ef  Mote  ceniidetation  girca 
for  the  settlement  en  the  scmtigen.  Ooraig  v.iNesb,  s  Atk.  186^ 
was  the  meire  case  of  a  setileaMnt  by  a  fether  en  his  younger 
daughter.    Oe^oed  v.  Strode,  a  P.  Wabb.  341;,  wee  wm  aotnal 
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purchase  by  the  grandfather  of  the  limitations  to  his  grand- 
children*   Vernon  and  Vernon,  in  the  same  book,  594,  turned 
upon  something  like  a  moral  consideration.    Lord  ChanoeUor 
King  did  not  consider  it  a  voluntary  oonveyancey  3  Kel«  CSha. 
Ca.  1  o.    Besides,  there  the  Court  relied  v|>on  the  covenant  which 
might  be  enforced  at  law ;  and,  therefore^  U>  pvevent  ciiciiitjr» 
they  enforced  a  performance  in  specie.      Bat  evea  that  dpctnne 
is  now  overruled,  Hale's  case,  CIu  1764;  and  in  our  casa  there 
is  no  covenant.    The  general  doctrine  in  .these  cases  is^i9qog« 
niied  in  Colman  9.  Sarrel,  1  Ves.  jun.  50  ;   foUowed  bj  JSQjsoB 
V.Ellison,  6 Ves.  jun.  656.  lu  this  case^  itia notsM^tetiilUiat  the 
fund  is  actually  vested  in  the  defendants :   becAwe  it  U  vnrted 
in  them  in  a  different  right, — This  Courtmll.ipeveC/.paKWta 
mortgagor  under  a  settlement  to  claim  theiund  m.a.dipuqiit 
character.    In  Ellison  v.  Ellisifn,  Lord  Eldon  considered^  i^t 
when  the  relation  of  trustee  and  cestui  que  inui  waf  .i<4a|illy 
raised,  although  the  settlement  was  voluntar]^,  it  was  jv>t9i|i^iial 
that  the  fund  had,  by  the  efiect  of  accident^  got  back,  ito.  ^ 
setdor,  as  if  the  trustee  of  stock  should  make  the  aattffqi  l|b 
executor.    Now,  the  converse  of  this  proposition  niiiSit.eqpi|d^ 
hold  good,  ai|d  that  is  our  case. — ft  is  like  a  late  i^aac^b^^. 
your  Honor,  where  a  legacy  was  given  to  ajnanied  wtumKi^ 
a  will,  and  the  husband  was  made  executor,  and  received  jtj||B 
legacy;  and  your  Honor  held,  that  he  had  not  KeduQ^4it;i|pto 
possessiou,  so  as  to  prevent  his  wife's  right  by  survirondbf^ . 
And  why  ?    Because  he  had  received  it  aa  eicecutor,  Mo^jo^m 
his  marital  right.    The  characters  were  totally  ^^'ftiirt,  -IIm^ 
decision  must  govern  our  case. 
Sir  Samuel  Romilly  and  Mr.  Raithby  fpr  the  defeBji|snla>r- 
To  hold  the  will  to  be  an  execution  of  the  power  would  ba  to 
overrule  all  the  cases  on  residuary  bequests.    The  i^imk  cf  Ibdi- 
son  V.  Andrew  decides  nothing  more  than  that  where  a  mfiiJMs 
a  general  power  of  appointment,  the  fupd  shall  Jbesuiyeqt  to 
his  debts,  which  has  long  been  the  law  oi  this  ^Ck^urt    (Ihirtfl 
of  the  RoUa. — ^But  there,  as  in  this  case,  the  .estate  tsi  soltkii) 
subject  to  the  power.]     At  any  rate  that  cMe  ia  p|it..^|Qf  ^ 
authority.    As  to  the  codicil,  it  is  said^  that  the  debetfl^.ks 
supplied ;  and  so  it  may  in  common  cases,  but  hen  it  caBp^tjbi 
looked  at,  fut  it  is  not.  attested ;  because*  here  ao  inten^CHIfp* 
pears  to  execute  the  power  on  the  face  of  the  iiiatni|n^i(^r .  A 
clear  intention  must  appear,  before  the  Ck>urt  can  aid  theiMeot 
The  codicil  is  against  the  plaintiff.  It  shows  that  he  foqot  there 
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was  any  power.  He  thought,  in  default  of  issue,  the  property 
would  rerert  to  him.  And,  if  he  forgot  his  power,  the  Court 
cannot  hold  that  this  wiH  pass  under  a  bequest  of  iproperty. 
The  plaintiff  admits  that  the  will  of  itself  would  not  be  an  exe- 
cution of  the  power,  and  the  codicil  amounts  td  nothing;  for 
this  is  ihie  ciKse  of  a  non-execution,  and  not  of  a  defective  execu- 
tion. As  to  the  point  upon  the  settlement  being  voluntary,  if 
it  be  oonrect,  it  cannot  be  acted  upon  in  this  case,  because  the 
plaintiff  states  the  settlement,  and  grounds  her  titie  upon  it. 
The  question  is  not  made  by  the  bill,  and  Cannot  now  be  gone 
into,  evtn  admitting  that  the  law  is  as  stated ;  where!a!^,  h^te 
the  flfnd  is  actually  assigned,  and  Ate  defendatiis'do  hot  i^^uir^ 
the  assistance  of  the  Court  to  defend  their  title.     ' 

Mr.  Richards  in  reply.  -  - 

The  limitation  to  the  Earl  of  Cadogan  was  mclr^ly  vohintery ; 
it  wair  a  inaik  of  Respect  to  him ;  but,  in  point  of  law,  he  *  was  a 
mere  Stranger,  He  cduld  not  hkve  requir^  a  Stitipdrial  ietgalniA 
ourtnlirtees.  And,  in  fact,  the  defendant^  <l'i^  asking^' ¥41^,'  i& 
they  want  to'  ttttdn  the  fhnd,  although  fh^y'  'ar6'  bound  to  lie- 
assign  it  in  th^  character  of  ihor^agoiii: '  [Sfa^tei^  ofthe  Itdlb. 
Lord  CflidOgali  tould  not  have  come  here,  requiring  Ml*.  Cadoditi 
to  give  Intti  ft  better  security  for  thb  money.  Biit  here  did  t^itf 
C.  stand  hk  ne^  df  any  other  aid  ?  The  assignment  was '  iis  gbod 
an  assignmeiit  as  could  be  made  of  this  revchrsibnary  interest; 
Yo«  may  be  a  trustee  for  a  vofamteer.]  TTpon  the  will  and  c^df cif 
taken  together,  there  can  be  no  doubt  but  that  this  power  wa^ 
didy  taeciited.  Hie  words  in  the  codicil  admit  cf  no'  other 
meaning  than  that  the  property  was  given  to  his  wife  by  hii^  #iIL 
Master  of  the  Rolls,  having  taken  time  to  consider : — '- 
Two  points  were  made  on  the  part  of  the  plaintiff;  1st,  .that 
it  wtt^iiot  necessary  that  this  husband  should  execute  the  ppWer. 
But,  sdly^  if  it  was,  that  his  will  did  amount  to  an  executibn  of 
it.    As 


anee  frou  this  Court:  that  the  questic 

representatives  were  parties  seeking  relief,  as^  the  ciir6uil(ista!h<2' 
of  bitf^exeeotors  having  the  money  makes  no  differehce,  and i^ 
thiiA:'  titat  that  circumstance  is  immaterial.  But,  as  against  the 
party  hfansrif,  and  his  representatives,  a  voluntary  settl^nebt^is 
biitaling.  Th^  Court  wiH  not  interfere  to  give  perfection  to  tfi^ 
imftrament,  but  you  may  constitute  one  a  trustee  for  a  v6lunteer.  ^ 
Here  the  fiomd  was  vested  in  trustees :  "Ulr.W.  Cadogan  hietd  an 

3 '  equitable 
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eqoitmble  rerenioDftfy  iaterest  in  tbftt  fiuid,  «id  ht  Imm  %niffw4 
it  to  ceitmin  trustees,  and  then  the  first  trustees  are  trustees  for 
his  sssignSj  and  they  may  come  here,  for  wlien  the  trust  it 
created  no  consideration  is  essfintialj  and  the  Court  will  execute 
it  though  Toluntary. 

Then  the  question  is  as  to  the  power.  The  will,  it  was  hsrdly 
contended,  although  attested,  would  amount  to  an  execution  of 
the  power.  The  circumstance  of  the  attestation  has  been  held 
not  to  be  material, and  it  is  now  settled  that  agenenJ  dispositioii 
win  not  include  pn^>erty  orer  which  the  party  hasonff  a  power, 
unless  an  intention  appear.  Butitissaid,  heieisaoo&dlwhieh 
-win  amount  to  an  execution.  For  this  no  anthority  wss  cited ; 
and  I  am  not  aware  that  the  conception  of  the  testator,  of  Us 
power  OTer  his  property,  is  erer  referred  to,  exceptfor  the  purpose 
of  election.  But  here  the  question  is  upon  an  execution  of  a 
power.  This  point,  howeyer,  is  immaterial,  aa  the  codicil  dees 
not  estaUish  the  testator's  intention;  he  uses  expressions  de- 
scriptire  only  of  the  interests  which  his  mother's  settlement  g«fe 
him  in  the  fund,  but  that  does  not  show  that  he  meant  to  exerdte 
the  power.  It  is  quite  CTident  that  he  had  not  finrgot  his  power. 
Here  he  remembered  the  settlement,  and  states  thst  he  hid  sn 
absolute  power  over  the  i»ooo  /.  The  request  is  not  evidenctdut 
he  might  not  consider  that  Lord  C.  would  not,  in  some  event, 
become  entitled  to  the  property.  But  here  he  mesnt  only  thtt 
the  money  should  be  deducted  out  of  the  i/xx)/.  The  codicif 
does  not  show  that  he  considered  aU  the  property  wss  his,  wUtk 
is  necessary;  and  I  should  conclude  the  contrary.  The  bill  most 
be  dismissed  as  to  this  fund. 


No.  XXV. 
Bufy  V  Bury  (k),  Ck.  i  lik  July  1748. 

Sir  Thomas  Bury  being  seised  of  a  freehold  estate,  sad  iho 
possessed  of  a  leasehold  estate,  on  the  marriage  of  Ut  ion, 
Thomas  Bury,  by  lease  and  release,  3d  and  4th  January  ij^ 
settled  the  freehold  estate  on  himself  for  life;  remsbder  to 
his  wife  for  life;  remainder  to  Thomas,  his  son,  for  life;  i«- 
mainder  to  his  intended  wife  for  life ;  remainder  to  hb  fot 
and  other  sons  in  tail  male,  with  remainder  to  plaintiff  for 
life,  with  remainder  to  his  first  and  other  sons  intailniik; 


(k)  Vide  npro,  p.  713.  716. 


with 
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with  remainder  over:  and  the  leasehold  premises  were  assigned, 
to  trustees,  to  raise  money  to  renew  the  lease,  then  to  pay  the 
rents  to  Thomas,  the  son,  for  his  life ;  remainder  to  his  intended 
wife  for  her  life ;  remainder  to  his  first  and  other  sons ;  remainder^ 
to  the  trustees,  to  pay  the  rents  to  plaintiff  for  his  life ;  remain- 
der to  his  first  and  odier  sons,  with  remainder  over. 

The  marriage  took  effect ;  the  wife  died  without  leaving  any 
issue  male.    Sir  Thomas  died. 

Thomas  Bury,  on  his  second  marriage  with  the  defendant^ 
having  renewed  the  lease,  by  indenture^  dated  ^i  st  Dec.  1 736, 
settled  the  leasehold  premises  to  himsielf  for  Ufe,  remainder  to  his 
second  wife,  the  defendant,  for  life,  with  remainders  over ;  and 
therein  taking  notice,  that  the  said  Thomas  Bury  was  seised  for 
the  term  of  his  natural  life  with  a  power  of  jointuring  in  the  said 
freehold  lands,  did,  for  enlarging  the  jointure,  grant  the  same  to 
her,  for  life,  with  remainders  over. 

The  marriage  took  effect ;  Thomas  Bury  died  without  leaving 
any  issue  male,  either  by  his  first  or  second  wife ;  so  that  the 
plaintiff  became  entided  to  the  leasehold  premises,  by  virtue  of 
the  settlement  made  on  Thomas  Bury's  first  marriage.  The  bill 
was  brought  against  the  second  wife  for  a&  account  of  the  rents 
and  profits  of  the  les^ehold  premises,  and  to  have  all  deeds  and 
writings  relating  thereto  deUvered  up. 

The  defendant  denied  that  she  had  any  notice  of  the  deeds, 
3d  and  4th  Jan.  1725,  or  that  there  was  any  settlement  of  the 
leasehold  premises,  or  that  any  such  deed  was  delivered  to  her 
with  the  rest  of  the  writings.  There  was  only  one  witness  who 
had  proved  he  had  been  employed  to  look  over  the  title  for 
Thomas  Bury  and  defendant ;  and  that  amongst  the  papers  he 
had  seen  a  foul  draft  of  the  former  settlement,  and  that  there 
was  no  power  of  jointuring  in  the  leasehold  premises,  which  he 
told  Thomas  Bury  of. 

Lord  Chancellor. — ^There  are  two  questions:  1st,  Whether 
she  had  notice  ?  2dly,  if  no  notice.  Whether  she  can  protect 
herself  under  the  lease  renewed  by  her  husband? 

As  to  the  1st,  there  is  no  positive  evidence  of  notice :  she  de- 
nied it  by  her  answer,  and  there  being  only  one  witness  against 
that  answer,  a  decree  cannot  be  made  upon  that  one  witness's 
testimony.  Where  an  agent  has  been  employed  for  a  person  in 
part,  and  not  throughout,  yet  that  affects  the  person  with  notice : 
here  the  recital  in  the  deed  of  the  power  of  jointuring  was  suffi- 
cient to  have  made  defendant  have  inquired  into  it,  and  therefore 

3  F  2  shall 
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•hall  affect  her.    In  Le  Nere  v.  Le  Nere  she  admitted  Norton 
was  her  agent ;  and  so  that  diflfers  from  thU  case. 

As  to  the  3d,  There  was  no  surrender  of  the  former  lease,  for 
the  legal  estate  was  in  trustees,  and  therefore  the  Court  is  to 
judge  only  as  between  ceshii  que  trusts  \  and  though  the  lease 
was  renewed  by  T.  Bury,  ]^  it  must  follow  the  trust  <tf  the 
whole  term,  and  he  can  haire  no  contribution  for  what  he  paid, 
for  he  enjoyed  it  during  his  life.  If  a  lease  or  deed  is  wrongfully 
giTen  up  or  destroyed,  you  may  gire  evidence  of  the  purport  of 
the  deed,  or  have  a  discovery  from  the  grantors.— Decreed,  that 
no  alteration  was  made  in  the  former  trusts  by  HKMsaa's  Teoewal 
of  the  lease. 
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In  order  to  avoid  repetltioo.  the  points  have  been  orrenged  under  the  heads  to  which 
thej  appeared  prindpallj  to  belong*  and  references  have  been  made  to  the  prin- 
cipal heads  from  ertrj  other  title  to  which  it  was  thongbt  a  reader  woold  refer  for 
an  J  particular  pomt.  To  give  an  instance,  under  the  head,  Bmnkmplqf,  Act  tf, 
the  reader  is  leferred  to  "  Notiee/'  where  he  will  iSnd,  whether  or  not  an  act  of 
hankruptcj  bnotioe  to  a  purchaser. 


Abstracts,  p«ee 

what  should  be  attended  to  in  examining  them.     -        -  9*  n* 
if  the  abstract  be  not  ready  at  the  day,  the  vendor  cannot 
enforce  the  contract  at  law        ......  3^^ 

but  if  the  purchaser  do  not  call  for  the  abstract  in  suf- 
ficient time  to  complete,  or  receive  it  after  the  day 
fixed,  equity  will  relieve  the  vendor      ...  348 
must  be  furnished  by  the  vendor,  at  his  own  expense        -  366 
should  mention  every  incumbrance  -        "        -        -    ib* 

is  considered  complete,  when         -----    ib. 

for  what  purposes  delivered ib. 

to  whom  the  property  of  it  belongs         ....  jjSj 
purchaser  may  maintain  trover  for  it,  pending  the  contract, 
if  retained  by  the  seller     --.-..    ib 
See  Time. 
ACRES, 

what  shall  be  deemed  customary,  and  what  statute      987,  a88 
ACT  OF  PARUAMENT.    See  Notice. 
ACT  OF  BANKRUPTCY.    See  Bamkruptct,  act  of. 
ACTION, 

a  party  is  entitled  to  recover  a  penalty,  where         -        "  198 
may  be  brought  by  a  purchaser  for  breach  of  contract, 

where -199 

3  »  3  n»y 
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ACTlOfi— {continued.)  ^H* 

may  be  brou^t  by  a  purchaser  for  damages  in  case  of  fraud, 
although  he  has  paid  the  money  under  a  decree  -        -  sii 

purchaser  bringing  an  action  for  his  deposit  oo  account  of 
a  defect  in  title,  must  prove  it  bad        -         -        -        -sis 

purchaser  may  either  .bring  an  action  for  non-performance, 
or  for  money  had  and  received,  in  what  cases        •        -    ib. 

purchaser  will  obtain  nominal  damages  only  where  the 
vendor,  without  fraud,  cannot  make  a  title  -        •        •  si^ 
or  where  an  agent,  without  fraud,  has  sold  without  a 
proper  authority         -        -         -         -       -       -    ib. 

purchaser  bringing  an  action,  must  give  the  vendor  a  par- 
ticular, of  what         -        -        -        .        .        -       -  ai5 

a  vendor  bringing  an  action  must  show  hb  title  to  the 
estate       -----         .•-  315,  2i6 

where  a  vendor  brings  an  action  for  the  purchase  money,  a 
court  of  law  may  enter  into  equitable  objections,  semble  si8 
so  if  a  purchaser  brings  an  action     -         -        -        -    ib. 
on  breach  of  contract,  cannot  be  brought  by  a  purchaser 
without  tendering  the  conveyance  and  purchase  money    ssi 
unless  the  vendor's  title  is  bad,  or  he  has  incapacitated 
himself  to  perform  the  agreement         -        -       -  S33 
cannot  be  brought  by  a  vendor,  without  having  executed 
the  conveyance,  or  offered  to  do  so      -         -        -       -  sso 
See  Abstract.    Auctioneer.    CovEyASTs  ro» 
T1TI.E.    Damages.     Interest.     J'urchaseb. 
Title.    Title-Deeds.     Vevime. 

ADVANCEMENT, 

purchase  by  a  father   in  the  name  of  his  child,  ahhoogfa 
illegitimate,  is  an  advancement    -         •         ...  ^1 
so  a  grant  of  copyholds,  successive,  to  diildren  ss 

nominees    -         ---         •         .         .        .       -  6oi 
if  the  father  be  a  papist,  inciqpable  of  purchasing,  the 
case  is  stronger  -        -.         .         -.-i>. 
but  the  child  must  be  unprovided  for         -       -    ib. 
or  mu£t  be  considered  by  the  parent  as  un- 
provided for        -        -         -         .         .        -  603 
possession  by  the  father,  during  the  child's  infancy,  is  im- 
material   -....«.         ...604 
so  even  where  the  child  is  adult,  semble  -         .        -   ib. 
the  parent  laying  out  money  in  repairs,  &c.  is  immaterial  -  ^5 

so 
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ADVANCEMENT— (con^mnf^O-  ?*«• 

so  a  declaration  of  trust,  pr  devise  by  the  father, 

subsequently  to  the  conveyance    •        •        .  605 
but  if  a  conveyance  to  a  son  is  for  a  particular 
purpose,  a  trust  will  result  to  the  father         -    ib. 
or  the  child  mi^  be  put  to  his  election       -    ib. 
purchase  by  a  father  in  the  joint  names  of  himself  and  child, 
alihough  an  advancement,  is  not  so  strong  a  case  as  the 
other,  qu.     --------    ib. 

where  the  father  is  dead,  a  purchase  by  the  grandfather  in 

the  name  of  the  grandchild  is  an  advancement     -        -  607 
purchase  by  a  husband  in  the  name  of  his  wife  is  an  ad- 
vancement       --------ib. 

purchase  by  a  father,  in  the  name  of  his  wife  or  child,  is 
voidable  by  creditors,  where       ...        -  607,  608 
See  Evidence,    Purchaser.    Resulting 
Trust. 

ADVOWSON, 

statement  in  the  particulars  of,  that  a  voidance  was  likely 
to  occur  soon,  not  binding 4 

AGENT, 

the  extent  of  his  authority     ------    38 

cannot  buy  the  estate  of  his  principal    -        -        .        .  569 
employed  by  parol  to  buy  an  estate,  and  paying  aU  the  mo- 
ney, cannot  1>e  compdled  to  convey  it  to  his  principal     600 
but  if  he  deny  the  agreement,  the  principal  is  a  compe- 
tent witness  to  prove  the  perjury  •        .        -    ib. 
who  is  a  sufficient  agent  within  the  statute  of  frauds       90-94 
estates  bought  by  an  agent  with  his  principal's  money  may 
be  followed,  where            ......  50^ 

purdiaser  must  not  pay  money  to  the  agent  of  the  vendor 

before  the  time  appointed  -        -        -        •        -    38 

his  authority  may  be  revoked,  when       -        -        .        -    91 
effect  of  his  evidence  against  his  signature  as  agent         -    ib. 
must  be  a  third  person  ......    ^ 

payment  of  deposit  by  an  agent  for  a  purduoer,  may  be  re- 
covered by  die  latter,  where       313 

See  Attorney.    Auctioneer.    Evidence. 
Notice. 

3  »  4  AGREEMENTS, 
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AGREEMENTS,  IV 

will  be  enforced  in  equity, 
-.fegwut  tfaebeiretbnrorBTendOT     .         •        •       - 1;0 
but  iritedier  thk  wIH  be  done  during  tlw  amo- 
rity  of  die  bdr,  qn.      -         -       '  -        -  17^  177 
agUBit  equitable  tmie  in  tall,  where  there  has  been* 

decree  in  the  aaceitor'i  lifb-time,  aenble  - 179,  iSo 
awidow  entitled  to  free  bench,  where  -  -  -  ill 
dtenmrorof  Joint  tenants,  where  -  -  •  ilf 
m  llttlbaiuT  who  hai  covoiaated  to  seD  hit  wife'a 

ealBte,  wbere         -       -        -        •        -  iSt,  1S3 
a  person  becoming  lunatic  after  tiie  co□tnc^  wfacK  185 
-    ^"  -li  penon  entitfed,    b  de&ult    of  executioD  «f  ■ 
power  of  sale,  wliere  a  l^al  contntct  has  been 
~  made  under  the  power,  and  the  power  is  extin- 

guished by  the  deaths  of  parties       -        -  185,  iK 
■  ■'  although  th*  agreement  is  by  parol,  where,  and  wbat 

"tibt  - 96-117 

the  vender  Dr  vetidee  become  banknipt        -       -  157 
the  Tendor  or 'vendee  be  dead       -        -        -       -  ij8 

the  purchaser  is  a  nominal  contractor,  wbefe>  and 
where  not       ..>         ....]^ 

toid  at  law,  where,  and  where  oot     -        -    196-198 
a  penalty  be  Imposed  ■•        -  -       -  ip8 

'  the  estate  is  destroyed,  where      ...  243^46 
the  ccnsidenition,  being  coolafeat,  has  &Oed, 

where    ...        -        .       -       .    «4S-a49 
the  vendor  has  not  the  interee^  nhidi  he  pntssided 
-    10  sell,  or  a  tide  to  the  wfacde  aatste,  where,  and 
where  not       ...         ...  551-465 

the  purchaser  knew  that  the  adler  couU  not  gtnt 

the  idiole  interest  sold,  semble  -        -       -  )68 

the  estate  is  freehold,  and  was  aold  m  co^hold, 

where    •-.---_  s6i.*6s 
the  estate  be  defiKtive,  wher^  and  when  not     -  171 
will  not  be  enftirced  in  equity, 

l^^nst  issue  in  tail,  where  no  fine  er  recOTttj      -       -  179 

.< :    a  widow  entitled  to  dower    ■■     ■    •         .        .       .  tty 

a  feme  covert    .-.         .         ...181 


AGREEMENTS— (coM<tiiii€(f.)  P^t 

wfll  not  be. enforced  in  equity, 
.  Mrhere  an  agent  has  iold  the  estate  in  a  manner  not  audio- 

rized  by  his  authority     -        -        -        -        -  igp 

an  agent  has  conunitted  a  grots  breach  of  tnut  to  his 

principal  in  the  sale         -        -        •        -        -    ib. 

so  of  a  trustee     -       -        •        -       •        -  191 

when  made  in  a  state  of  intoxication  •        «        •       .  187 

where   the   seUer   has   turned  the  purchaser  out  of 

possession  given  according  to  the  contract       -        -  187 
where  it  would  be  particularly  hard  on  the  party  against 

whom  it  should  be  decreed  -        -        -        -188 

there  has  been  tupjfreisiQ  veri,  or  iuggestiofM    i8g 

there  has  been  a  surprise         -       •       -       •    ib. 

a  vendor  has  industriously  concealed  a  patent 

defect        -       •       •       -       .  '     •      a,  aSo 

or  not  disclosed  a  latent  defect  -       •      a,  aTG 

or  was  not  bandjide  owner  of  the  estate  at 

the  time  of  the  contract        -/     -        -191 
or  although  a  bondjide  contractor,  yet  can- 
not make  a  title  •        •       •       -       •  iga 
the  remedy  is  not  mutual         •        •        .        .  268 
thd  purchaser  can  obtain  only  an  undivided  part 

of  the  estate  contracted  for  •       •       .  961 

the  estate  b  leasehold  or  copyhddi  and  the  pur- 
chaser contracted  for  freehold      -       -  s6i,  s6a 
general  rules  by  which  equity  is  guided  in  granting  a 

specific  performance  -...-•  186 
to  purchase  and  settle  an  estate,  what  is  a  performance  611 
to. grant  a  lease,  where  binding  on  a  purchaser  •  704,  706 
to  provide  a  purchaser  for  an  estate,  how  performed  -  44 
in  the  hands  of  one  party  may  be  obtained  by  the  other 

to  stamp  it    •----••.  ai7 
where  there  there  is  only  one  part  of  the  agreement  exe- 
cuted,  it  must  be  produced  on  an  action         •       •    !b» 

See     COHSIDBRATION.        COVBITAKTS*        Puft- 

CBAsxR.   Statute  OF  Frauds.  Tim^. 

TiJLM.  VbNDOB.  V0I.UIITAJIT  COVVSTAXCB. 

AUEN, 

can  only  purchase  for  the  benefit  of  the  king  •       •       •  567 
unless  he  be  made  a  denixen     -       -       •       -    '  -    ib 

'  AMBIGUITIES, 
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AMBIGUITIES,  Fig* 

may  be  explained  by  parol  evidence,  where,  and  niiere 

not-       - 137-15<5 

ANNUITY, 

estate  sold  for  an  annoitjr  most  be  seemed,  liow,  where  no 

agreement        .••..-..  395 
estate  sold  for  a  life  annuity  must  be  conveyed  to  the 
purchaser,  although  the  annuitant  dies  before  the  con- 
veyance, where         ....        ...  ^ 

an  agreement  for,  during  three  lives  will  be  enforced, 
though  tfie  Kves  were  not  named,  if  the  seller  oocadoDed 
the  delay         .....        ...ige 

act  considered     .....        .        .   App.  is 

lands  charged  with  annuities  continue  liable  in  the  hands 
of  a  purchaser  ...        .        ...506 

See  iMcuMBRANcaa. 
APPOINTMENT, 

must  be  registered  under  the  registry  act        -        -       -  &p 

See  PiowBB. 
APPRAISEMENTS, 

duties  on-'-------44 

ASSETS.    See  Executor.    Purchase  Monet. 
ASSIGNEES  OF  BANKRUPTS, 

a  mere  attempt  to  sell  a  lease  by  auction,  will  not  make 

them  chargeable  as  assignees      -        -        ...   4^ 
their  acceptance  of  a  lease  relieves  the  bankn^t      •-       -    ib. 
buying  hi  an  estate  without  authority  are  perscmaDy  bound   6a 
must  make  the  same  title  as  vendors  sui  Juris         -       -    3^4 
must  make  good  a  covenant  for  further  assurance,  although 
the  bankrupt  was  tenant  in  tail,  and  did  not  suffer  a 
recovery  .-....---564 

cannot  purchase  the  bankrupt's  estate    -        -        -       -  57^ 

and  such  a  purchase   is  a  sufficient  cause  of  re- 
moval       ---...'.     570,  n. 
assignee  permitting  his  co-assignee'  to  buy  the  es- 
tate, is  a  sufficient  cause  of  removal      -        -       -   ib. 
SeeAucTiOH.   Lixn.   Ttme.    Title. 
ASSIGNMENTS  OF  TERMS     See  Terms  ox  Tears. 
ATTESTED  COPIES, 

the  expense  of  them  should  be  provided  for  on  sales      31,  3^ 
should  be  taken  of  the  parcels,  where  the  estate  is  sold  in 

l^ 44 

what 
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ATTESTED  COPIES— (cofi/i/iii«d)  Paft 

what  attested  copies  mutt  be  fiiirnished  to  the  purchaier 

by  the  vendor  ^       •        -        -'-        -        -        -  447 
aemble,  that  an  agreement  to  produce  the  title-deeds  will 

not  bar  the  purchaser  of  his  daim  to  attested  copies    -  448 
vendor  must,  at  his  own  expense,  fumiA  the  purchaser 
with  a  coTcnant  to  produce  the  deeds         -        .        .  ^4^ 
and  a  purchaser  is  entitled  to  aee  the  deeds     -  367,  448 
purchaser  obtaining  possession  of  the  deeds,  may 

retain  them,  where     .        •        p^        ^        -  44g,  450 
purchaser  will  be  obliged  to  take  copies  if  the  deeds 
are  lost,  where  -        -        -        -        -        -        -  450 

ATTORNEY, 

if  an  attorney  sell  an  incumbered  estate  without  disclosing 
the  incumbrance,  he  is  responsible  to  the  purdiaser   •    6,  7 

the  vendor's  attorney  should  not  be  employed  by  the  pur- 
chaser      ----.--..y 

should  attend  to  what,  in  examining  abstracts  -       -        9,  n. 

bidding  beyond  his  authority  will  himself  be  liable  -        -    38 
but  not  unless  he  be  limited  as  to  price     -        -        -    ib« 

has  what  remedy  where  the  principal  denies  the  author!^     ib. 

buying  in  an  estate  without  authority  is  personally  bound  61 9  69 

cannot  buy  from  his  client  whilst  the  relation  subaistB       -  573 
but  he  is  not  incapable  of  contracting  with  his  client    -  581 

how  he  should  execute  an  agreement  for  sale  of  the  prin- 
cipal's estate     --------44 

is  answerable  to  his  client  in  case  of  n^lect    •        •        .  468 

purchaser  not  bound  to  take  a  conveyance  executed  by 
attorney  ---------  369 

vendor  not  compellable  to  execute  by  attorney        -        -  370 

to  a  commission  of  bankruptcy,  cannot  purchase  the  bank- 
rupt's estate     ........  ^yi 

See  Agxnt.    Evidsmcx* 

AUCTIONEER, 

ought  not  to  prepare  particulars  of  sale  -  •  •  -  11 
may  deduct  auction   du^  out  of  money  feoetvcd,  or, 

otherwise,  recover  it  by  action  -  -  -  •  -  ^5 
must  pay  the  doty  himsdf  if  he  undertake  to  give  proper 

notices,  &c.  and  neglect  it  -  -  -  -17,  18 
may  demand  payment  of  the  duty  from  the  purrhwrr, 

where  payable  by  him       -        -        -        -        «  >  •    -    36 

cannot 
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AUCTION  £ER-<coii/tiitie(/.)  ?•§■ 

cttiiioc  gtre  cr^t  fbr  the  ponditie  mdoey  -  -  -  38 
riimdd  keq>  the  deposit  tiU  t!be  oonttact  be  coupleia^  •  ag 
enaction  wiU  He  agUDtthhn  for  recovery  of  libe depose  -  ib. 
sOy  fbr  dnnegei  on  breadi  of  cofitract^'unleM  he  die- 
.deaedienameof  hifprindpal  -  -  -  -  40 
may  file  a  UD  of  intearpleader,  and  prty  anbjonctien,  if 

both  partiee  daim  die  deposit  •'  -  »  -  -  39 
isnoCygeBeraBy^fiabletopay  interest  on  a  deposit*  -487 
if  interest  is  recovered  from  him,  and  he  b  not  in  fiudty  he 

may  reoover  from  the  vendor     •        •        •        •       •    ib. 
is  not  entitled  to  compensation  for  his  sefviete,  if  he  onut 
ttsual  dauses  in  the  conditions  ci  sale,  wherdyy  the  sale 

Is  defeated'     - •       ..40 

is  an  igent  for  the  vendor  and  purchaser  within  the  statute 
of  frauds  •        -        ....        .        .-gs 

although  the  purchaser  bid  by  an  agent  -        .       .   93 
cannot  buy  the  estate  Wmself        -       '^  -       -571 

Se^' Auction.    Am:Tioii  Dmnr*    Bidding. 
Damages.    Diposit.    Ivtsesst. 

AtJCfibK  DUTY, 

df  seven  pence  in  the  pound  is  payable  in  respect  of  monies 

product  by  ssle  of  estates  hy  auctioD,       -       •       -    13 

not  payable  in  respect  of  what  estates    •        •       •     19,14 

Mtp^dMe  if  estate  be  bought  in,  by,  or  by  the  order  of 

theirendor       -       -       -       ...       .       -15 

*  or  by,  or  by  the  orderof  hisagent  •        •       •       -    16 

but  prc^r  notices  must  be  given     •>  f   .  ^        ^      16,  18 

payaMealttoutJithesaleisnotbyr^nlnranBtiDn*'       -    16 

Trhrnnrnr  thr  highnltliifldnr  ill  fri  hi  Iha fiifii Imhi  i  ifi,  17 

vriBbeaBoirad^if  the  vendoi^  title  )Mrovi^hsd  ^  -  -  19 
and  the  purchaser  can  recover  the  doty  he  haa  {mM  from 

{:4^«siktorfifthetitlebebad    •       *      ^       -       -  37 

vendor  may  stipulate  that  the  duty  shall  be  paid  by  the  * 

•  'pursuasr '       •»■   ■'»•••      •       «     •-*.       di**^'.  35 

payment  of  du^,  not  apartpeffonBaiK»«f  mpiMl  agite- 

'  Kaest  *.*'•••*•'      *"'    *'    •«     ak       •       -111 

See  AucTiomttei    Biih>iilG.    Cohditiovs 
-  -  OF  Sale. 

AUCTION, 

Dutch,  hew  conducted       -       «*        -        •      .  •        .  29.  il 

esUteft 
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AUCTION-  icontinved.)  Pige 

estates  advertbed  to  be  sold  by  auction,  should  not  be  sold 
by  private  contract,  without  sufficient  notice  can  be  given 
to  the  public     --        -        -        •        -        --37 
putting  up  an  .estate  by  auction,  will  not  charge  assignees 

of  a  bankrupt  as  owners  of  it    -     .  *      .  •        •        -    43 
sales  of  estates  by  auction  are  within  ithe  statute  of  frauds    95 
coA/ra  of  goods,  semble  >       -  ...  ^        -        -        -    94 
See  AssioMEJbs  ov . Biask&ufts,    Condi- 
TjoHS  QJr  Sajlk«  '.  Djb,vo»it. 
BANKRUPT, 

purchase  by,  in. the  name  of  a  wiie.or  child,  i»  within  the 
statute. of  Jmnes.      -    .    «  ^     -        -  •    r     .  •,  607,  608 
-    See  Agrbbmbmts.    AssioviBt   pv    Bakk- 
..  BUPTs.    CoMMLsaiOKxaax)'  Bamkbupts. 

COVBVANTS.      JUDOMBSITS.      TlTI^B. 

BANKRUPTCY,  ACT  OF,  .  ,, 

will  not  discharge  a  contract  for  sale      r  ^.  .  -        -        *  157 
nor  an  action  for  breach  of  covenant  for  title  -        -  564 
will  prevent  the  execution  of  an  agreement  if  no  commis- 
sion has  issued  .-.--..  158,  301 
will  aflect  a  purchaser,  where         ....  644,  650 
See  KoTicB.  ^  Assiqvebs  op  Bankrupts. 
BANKRUPTCY,  COMMISSION  OF.    See  AtroitNET.    Noticb. 

BANKRUPT,  ASSIGNEES  OF.    See  Assiqnbbs  of  Bamkrupts. 

BANKRUPTS,  COMMISSIONERS  OF.  See  Com  mission  krs  of 
Bankrupts.  .     . 

BARON  AND  FEME, 

estates  purchased  by  husband  with  the  wife*s  separate 

mobeyi  may  bie  fdlowed,  wheiw  -       -        -        -  609 

what  is  a  good  consideration  for   a  setdement.  on  a 

wife        -       •  .     •       .       •      ••       -  -  G)ia,  ©87, 628 
purchase  by  a  trader  for  his  wife,  where  ftaudulent  against 

crediton  .       •  ■    .        -       -       -       •  fJoy^  608 

husband  must  perform  the  marriage  agreemeaS  before  he 
can  daim  the  benefit  of- it     -     «>     »       \    ■••:*.  ^*   -7^7 
purchaser  of  the  consideration  for  the  settleittBlit  by 
the  wife  is  bound  idso  -        .        •        •    ib. 

See  Aqbebmbnts.    Advancbmbnts.  > 
BIDDING, 

dumb  bidding  is  within  the  auction  duty  acts  -        «      17,  18 

semblf, 
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WDDING— <««(«««?.)  P«r 

Mnble,  putting  tip  an  ettste  aBd^no  penon  Uddtng, 

iiBOt 17,  18 

oTm  mudi  per  cenL  more  Uuu  has  been  o&red  it  bindbg    1 7 
prints  bidding  on  the  part  of  the  oner,  not  fraudulent, 
where  there  are  real  bidders  -----    30-3  j 

iinleaa  more  than  one  bidder  la  enploired,  aemble      31 ,  94 
qu-  if  appointment  of  one  pufieriamnj  caae  bad        34,   d. 
if  the  advertiaementailate  that  the  eMite  will  beaotd  ufi- 

oat  nnrce,  the  sale  will  be  void  if  a  pufier  bid     -         •    >£ 

meaning  of  the  word*  "  without  reserve"        -        •       -    ib. 

may  be  countermandedjbefbre  the  lot  ii  knocked  down     -    35 

bjr  a  purchaser  Toid,  unlets  he  pay  the  auction  duty  when 

paTable  by  him         .......36 

See  ATTonitBY.    AocnoK  Diitt.    Salii 

BEVOIl*A  HASTSm. 

BILL  OF  EXCHANGE, 

for  purchase  money  given  by  a  purdiaser  at  I  day  certain 
must  be  paid,  although  the  seHer  refiue  to  canvey       *  lu 
CAVEAT  EMPTOR, 

where  the  rule  applies  -        -         -        -        -       •  171 

CHANCERY.    See  Salks  bbfobb  a  Mastbr. 
CHARITABLE  USES, 

willnotaflect  a  purchaser,  without  notice         -  -  64J 

unless  he  bought  of  a  person  who  had  notice    -        -^44 
CHARITY.    SeeDeviBE. 
CHOSE  IN  ACTION, 

purchaser  of,  must  abide  by  the  case  of  his  vendor  -       '700 
aemble,  that  a  purchaser  of  a  chose  in  action,  or  of  any 
equitable  right,  giving  notice  to  the  trustee,  will  be  pre- 
ferred to  a  prior  purchaser,  who  gave  no  notice  •     ti>  700 
CHURCHWARDENS, 

can  purchase  a  workhouse     •        -         -         -        .       -  567 
«  CLEAR"  YEARLY  RENT. 

what  itis'        -        -        -        -        -        -        ..30 

COLLATERAL  SECURITY, 

purchaser  not  affected  by  taki^  ttrUnlMs  tfae  first  pur- 
chase was  fimadident         -        -        -        -        -       •  6g6 

COMMISSIONERS  OF  BANKRUPTS. 

cannot  buy  the  bankrupt's  estate    •        -         -        -       -  570 

COMMISSION 


COMMISSION  OF  BANKRUPTCY,  Pv 

if  superseded,  a  purchaser's  deposit  will  be  returned  on 

petition    ,---------6t 

not  superseded  even  for  fraud,  where  there  are  purdiasers 

underit 695 

COMPENSATION, 

an  agreement  will  be  decreed  to  be  performed  pro  tanto  with 

a  compensation,  in  what  cases      -        •        -        .  251-265 
a  right  of  sporting  reserved  over  an  estate  not  a  subject 

for ^64 

purchaser  entitled  to,  for  a  deficiency  in  quantity,  in  what 

cases        ---------  28a 

CONCEALMENT, 

where  it  amounts  to  a  fraud    -        •        -   189,  238,  280,  475 
CONDITfONS  OF  SALE, 

cannot  be  verbally  contradicted      -        -        ...    26 
although  the  purchaser  bind  himself  to  abide  by  the 

declarations  made  at  the  sale  -        •        -        -      27,  28 
unless  the  purchaser  have  personal  information  given 
to  him-        --------28 

how  construed      -----^--26 

pasted  up  in  sight,  will  bind  a  purchaser,  where        -        -     28 

what  provisions  should  be  inserted  therein       -        -       16-37 

See  Auction.    Auctioneer.    Auction  Duty. 

Bidding.    Mistake. 
CONFIRMATION, 

of  purchases  by  trustees  or  agents  before  the  roaster,  in 

what  cases        ----.-..  ^yg 
CONSIDERATION, 

unreasonable,  no  ground  to  refuse  tlie  aid  of  equity  -        -  231 
inadequate,  where  a  bar  to  the  aid  of  the  court,  and  where 

not,  when  the  contract  b  executory     ...   232-234 
inadequate,  a  ground  of  relief  when  the  conveyance  is 

executed,  in  what  cases      .--•-.  3^ 
inadequate,  is  a  ground  for  relief,  where  the  vendor  is  an 

heir,  seUing  an  expectancy         .....  ^^g 
the  rule  as  to  the  consideration  on  sale  of  reversions  does 

not  extend  to  a  sale  by  auction 246 

nor  to  a  sale  by  tenant  for  life  and  remainder-man    -    ib* 
contingent,  agreed  for,  the  estate  belongs  to  the  purchaser, 

although  the  consideration  fails  before  the  convejrance      246 
what  is  deemed  valuable  to  support  a  settlement  against  a 

subsequent  purchaser         ......  622 

price 


74  INDKX. 

CONSIDERATION— (cofittMMd)  IV 

pirioe  fizfid  by  a  referee,  good,  where      •        -        .        .041 
agreed  Co  be  fixed  by  valaattoa  generany  will  be  enforced, 
■MiOQgfa  no  Taloetioii  be  made   -        -        -        •       •    ib. 
b«t  where  particular  peraona  are  tppoinled,  die  agree- 
ment is  Toid,  unlcM  they  act        -        -        •        -  141 
and  equity  cannot  rdiere,  ahhoagh  one  of  the 
parties  die  before  the  award  •        -       -    ib. 

how  payment  diereof  molt  be  pleaded   •  -       -738 

See  Agebxmevt.  Avnuitt.  PoacH4SEB. 

MaRUAOB    COVSlOfcEATIOV.     VoLUV- 
TAKY   COKVETAVCK. 

CONSTRUCTION  OF  THE  PARTIES, 

not  admissible  to  explain  an  instrument  -        •        •  14ft 

CONTINGENT  REMAINDERS, 

destruction  of^  discountenanced  by  equity       •        •     355,  a. 

CONTRACT, 

die  equitable  consequences  of  it        -  157*1761  a43-f50 

for.sale  of  an  estate,,  converts  it  into  peraonal^  in  eqoity   171 
although  the  decdon  to  porcbase  resia  with  die  por- 

duMor 171 

unless  a  title  cannot  be  made,  or  equity  wiD  not 
perform  die  contract       ....  175,  174 
when  deemed  complete        -        -        ^        •        •  174,  175 

See  FCJRCBASEE.      DEVfSB. 

CONVEYANCE, 

it  Ibould  be  styulated  on  asale^  that  the  confeyancs shall 
be  prepared  by  and  at  the  expense  of  the  purchaser  33,  sss 

r 

must  be  prepared  and  tendered  by  die  purchaaer^  although 
not  bound  to  prepare  it  by  the  agrpeafttntj  aemhle  ass,  368 
but  aldioogh  required  to  pryspare  the  conveyance, 
need  not  do  so  if  tide  is  bad.      -        «        .       -123 
the  eEpenae  attending  the  execntioQ  of  the  ooaveyanoe 
ftDs  on  the  vendor     ......       .369 

if  die  estate  be  copyhold,  the  purdiaser  must  pay  bt 

both  surrender  and  admission    -        ..       .       •   ib. 
the  vendor  is  not  bound  to  pay  the  fine  aUboii^  he 
covenant  to  surrender  and  assure  the  oopjhoUs  at 
his  own  expense  •        .  .   ib. 

the  vendor  must  kmtdf  execute  die  conveyance  or 
surrender  die  oopyhold       •       •>        .        .       .   ib. 

sni 
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CONVEYANCE— (con/im/fi.)  .     Pmgp 

the Tendor  is  not  compellable  to  convey  by  attorney,  370 
of  an  estate  in  a  register  county  should  be  registered 

immediately       -     *  ^        -        •        -    .    -        -    ib. 
purchaser  will  be  relieved  against  a  defective  con- 
veyance, where    -      -        -        -        -        -        -  699 

See  Terms  of  Years. 
COPYHOLDS, 

contracted  for,  devisable  before  surrender       -        •        -  159 
pass   under  a  general  devise,  if  surrendered,    although 

bought  after  the  will  which  is  not  republished       -        -  167 
sold  as  frediold,  cannot  be  forced  on  a  purchaser    -        -  262 
sold  with  a  stipulation  to  avoid  the  sale,  if  they  prove  free- 

hold,  must  be  proved  to  be  copyhold  -        -   *     ^^  *'  •^63 
the  contents  of  the  court  rolls  not  notice         -        -'''^  ^*  729 

See  Conveyance;        •  ■    ^'<:^\)'<l' 

CORPORATIONS,  •  .  c  oti«i.: 

•     cannot  purchase  for  their  own  benefit  without  ]icen(S*jJ\if.§Si 
sealing  by^  them  is  equivalent  to  sigtmgmad'BfilUf/g  'i»  «<<(  667 
COSTS,  ■■:•■■'■  /^s>; 

by  wham  pAyaUe  in  equity-  «       «       •        «>  .  \.'«»\     -  493 
COVENANTS,  •  >* 

in  an  agreement  for  pmrchase,  ate  oonstraed  dependent  •  219 
to  purchase  and  settle  an  cstato,*  what  ammwrts-.to  a  per- 
formance of  it-        -        -        -/.•*       •       —        -  611 

not  a  specific  lien  on  the  covenantor's  knds     -        -        -  614 
in  a  lease,  enure  to  the  benefit  of  a  purchaser  -    .    ^^^  ;.  ,  •  227 
COVENANTS  FOR  TITLE, 

purchaser  is  entitled  to  what         -        -        -  ,     -  4^^ — 457 

run  with  the  land,  where,  and  where  nqt     -        -,  541  --545 

gcwcraL  do  not  extend  to  tortiotu  evictions    "  -        t        -  546 

unless  the  wrong  doer  is  named  in  the  covenant .      -  547 

or  the  covenantor  himself  is  the  wroiig  do^ir      -        -   ib. 

or  th^  covjuiant  is  against  all  /^^^nu/ti^^to  chim      -  548 

will  not  be  restrained  on  slight  grounds  -        -        -  554 

mayy  on  the  ground  of  mistake,  be  rectified  ia  eguity  •  563 

covenant  for  right  to  convey,  extends  to  the  ^ap^ity  of 

the  grantor       -        -        -        -'    -      ..-        -        -549 

Umitedt  how  construed  -        •        -        -        -  549—553 

restrictive  words  in  the  first  of  several,  covenants^  having 
the  same  object,  extend  to  them  all    -        -       -        -  556 

3  G  but 
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COVENANTS  FOR  TITLE— (con/timerf.)  Pv 

but  where  the  first  covenaot  is  unlimited,  it  will  not, 
in  general^  be  restrained  by  a  subsequent  limited 
covenant  --------  560 

nor  will  a  preceding  general  covenant  enlarge  a  sub- 
sequent limited  covenant     .         .         •        .        .  ^61 
and  where  the  covenants  concern  different  things, 
they  will  not  be  controlled  by  restrictive  words 
added  to  one     -        -        -        -        -        .        -  ^ 

purchaser  is  entitled  to  what  remedy  under  covenants  for 

title s^3 

action  for  breach  of,  does  not  lie  against  devisee,  under 
the  statute  of  fraudulent  devises         -        -       -       -565 
CREDITORS, 

consulted  as  to  the  mode  of  sale,  cannot  buy  the  proper^ 
themselves        -.--        ....jyi 

guilty  of  laches,  cannot  follow  specific  legaqr  in  the  hands 
of  a  purchaser  -        -        •        -        -        -       -  701 

See  AnvAn  cemekt.    Pu&ch ass  Movet. 
Trustees. 
CROSS  BILL, 

where  dispensed  with    .-•        .        ---S09 
CROWN  DEBTS, 

whether  a  purchaser  can  protect  himself  against  them  by 

a  prior  legal  term      -        -        -         •        .        .       .430 
simple  contract  crown  debts  do  not  bind  a  boadjidc  pur- 
chaser without  notice        -        -         -        • .      -        ib.  n. 
of  protection  from,  under  1  and  a  Geo.  IV.  c.  isi  -       -  693 

DAMAGES,  - 

nominal  only,  can  be  recovered  for  breach  of  contract, 
where  the  vendor  cannot,  without  fraud,  make  a  title  -  213 
so  even  where  an  auctioneer  sells  an  estate,  after  his 
authority  has  expired,  and  the  principal  will  not 
perform  the  contract  -        •        -        -       -   ib. 

DECLARATION  OF  USES.    See  Fines. 
DECREES  OF  EQUITY, 

obtained  by  fraud,  relieved  against  -        -        -    48,  707 

See  Notice. 

DEFECTIVE  CONVEYANCE.    See  Conveyance. 
DEFECTIVE  EXECUTION.    See  Poweb. 

DEMURRER, 
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DEMURRER,  Pag* 

lies  to  a  bill  for  a  specific  performance  against  distinct  pur- 
chasers    --.--....  208 
DENIZEN.    See  Alien. 
DEPOSIT, 

should  be  retained  by  the  auctioneer  till  the  contract  is 
completed         --------39 

if  ordered  to  be  paid  into  court,  it  will  be  afler  deducting 
the  auctioneer's  expenses  -        -        -        -        -        -    ib. 

is  a  part  payment         .......40 

lost  by  the  insolvency  of  the  auctioneer,  who  shall  bear 
the  loss    ---------ib. 

purchaser  may  forfeit  his  deposit,  and  abandon  the  con- 
tract, where      ----.---60 

an  investment  of  a  deposit  in  the  funds  will  be  binding  on 
a  vendor  or  purchaser,  where      -        -        -        *        *    4^ 

if  a  vendor  accept  less  than  the  deposit,  he  cannot  after- 
wards object  to  it     -        -        -        -        -        -        -    42 

purchaser  will  be  relieved  against  a  forfeiture,  where        -    ib. 

if  a  purchaser's  bill  for  specific  performance  be  dismissed, 
the  court  cannot  order  the  deposit  to  be  returned  -    ib. 

See  Action.    Auction  £er.     ItnEREST. 
Sales  before  a  Master. 
DESCRIPTION  OF  AN  ESTATE, 

fSUse  -.-------  «7« 

DEVISEE, 

of  an  estate  contracted  for,  not  entitled  to  the  estate,  or 
the  purchase  money,  if  a  title  cannot  be  made     •        -  174 
contra^  if  an  estate,  not  contracted  for,  is  by  a  will 
directed  to  be  bought         ....        -  175 

not  liable  to  an  action  of  covenant  under  the  statute  of 
fraudulent  devises      ....--•  ^$ 

DEVISE, 

estates  contracted  for  may  be  devised,  whether  freehold  or 
copyhold  -..-^.-.  159 

will  pass  by  will,  where  .        •        .        •        .  160 

will  not  pass,  where        ------    ib. 

of  an  estate  under  a  contract  for  sale  .to  be  sold  for  a  cha- 
rity valid  -        -        -.-        -        -        -        -  158 

of  an  estate  contracted  to  be  sold,  by  a  will  made  subse- 
quent to  the  contmct,  gives  what  interest  to  the  devisee  171 

302  of 
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DEYlSE^coHtiiuied.)  F^t 

of  » tenn  ii  revoked  b;  Uie  purchase  of  the  fee       -        •  i6i 
of  an  equitable  estate,  not  revoked  b;  a  subsequent  conrey- 
ance  to  the  deriaor     -        -         -         -         -         -  161,  l6t 

unless  to  di^eot  uses   -        -        -        -        -        •  164 

and  then,  although  the  contract  was  by  parol  •        •  164 

revoked  by  a  contract  for  Sdle        -        -        •        -        -  168 

unless  equity  will  not  perform  the  contract,  sembJe     -    ib. 

where  the  agreement  is  abandoned,  qu.    -        -        •  169 

See  Will. 

DF.VISE,  EXECUTORY, 

its  utmost  limits    -        •        -        •        -        •     App.  n.  p.  3(| 
DISCOVERY, 

purchaser  will  not  be  compelled  to  discover  writings        -  69s 
DISTRESS, 

lies  for  rent  reserved  upon  a  lease  of  Iredold  or  lease- 
hold,  where  there  is  a  reversion    -         .        -        .    318,11. 
DOWER, 

a  purchaser  is  entitled  to  a  fine  in  respect  of  it,  where, 
and  where  not  ----         -•-•315 

not  barred  by  a  jffinture  nudb  without  (he  wife's  privity  -319 
equitable  bar  of,  wliat  is         --        ----3*1 

bar  of  dower  DO  bar  of  thirds  -         -         _        .        .  311 

purchaser  can  protect  himself  against  dower  by  a  prior  Ifgil 

■    term +36 

unless  it  was  privately  created  just  before  marrtage  -  437 
wife  joining  in  barring  her  dower,  is  a  valuable  oonsidert- 

tlon  for  a  settlement  on  her 6sS 

EJECTMENT.    See  Mortoaoe. 

ELECTION.    See  Advanceheht.    HbisatLaw. 

ELEGIT, 

leasehold  esutes  may  be  extended  on  an  •        •       -  657 

EQUITY, 

after  a  bill  for  specific  perfbrnmnce  is  filed,  the  court  will 
enjoin  either  party  not  to  do  any  act  to  the  injury  1^  the 
other        .....        ....300 

and  agents  to  the  parties,  if  such  agents  are  parties  to  the 
suit  ....-_-..tb. 

not  otherwise         ...        .         .        .       -   3i. 

will  give  a   purchaser  compensation   for   brvacfa  of  the 
agreement,  where      .        .       -^        .        .        .  gg^  jio 
proteot 


1ND£X.  79 

EQUITY— (cofi/inMerf.)  Pu^ 

protects  purchasers  bondjide  and  without  notice  694 

See  Sales  before  a  Master,  and  passim- 

EQUITY  OF  REDEMPTION.    See  Mortgage. 
i;SCHEAT.    Sec  Terms  op  Years. 

EVIDENCE,  PAROL, 
admissible,  where: 

to  prove  a  consideration  consistent  with  the  deed     -        -  118 
80,  as  a  defence  to  a  bill  seeking  a  specific  performance  on 

the  ground  of  fraud,  mistake  or  surprise       -        -        -  123 
or  to  explain  latent  ambiguities      -        -        -        -        *  137 

or  the  meaning  of  ancient  instruments     -        -        -        -  143 

or  to  show  what  is  parcel,  or  not,  of  the  thing  conveyed  -  1 38 
or  to  explain  a  mistake^  where,  and  where  not         -  143—151 
or  on  the  ground  of  fraud     ......  153 

or  to  correct  a  settlement  made  contrary  to  the  intention 

of  the  parties,  merely  to  prevent  a  forfeiture        «        -  151 
to  prove  a  resulting  trust       ......  596 

even  after  the  death  of  the  nominal  purchaser       .  597 
to  rebut  a  resulting  trust,  or  any  equitable  presumption    •  599 
not  admissible,  where : 

to  disannul  or  vary  a  written  agreement  -        -        -        -  1 19 

nor  to  correct  printed  conditions  of  sale        -        -        -  1  ao 
the  rules  are  the  same  in  equity     -        -        -        -        -  lai 

not  even  as  a  defence  to  a  specific  performance,  if  the 

agreement  was,  at  the  time,  correctly  reduced  to  writing  1 27 
nor  of  collateral  matters,  although  not  mentioned  in  the 

agreement ia8,  131 

norof  the  variation  of  an  agreement       -        -        -        -  131 

nor  of  the  discbarge  of  a  written  agreement,  except  as  a 
defence  in  equity       -        -        -        -        -        -  132,  136 

unless  the  parol  agreement  has  been  in  part  performed  1 36 
nor  to  explain  a  patent  ambiguity  -        -        -        -        -  138 

as  the  meaning  of  a  word  in  a  deed  -        -        -    ib. 

or  act  of  parliament         -        -        -        -        -  139 

nor  to  restrain  general  words 140 

nor  of  the  construction  of  the  parties    -        -        -        -  142 
nor  where  parties  have  omitted  a  provision,  deeming  it 

illegal 153 

303  where 
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EVIDENCE,  FAUOL-Acwiinued.)  P^ 

where  a  man  purchases  in  the  name  of  a  stranger,  the  evi- 
dence to  rebut  the  resulting  trust  lies  on  the  nominal 
purchaser         ..---         -.-  600 

contra,  where  the  purchase  is  in  the  name  of  a  child    603 
principal  is  a  good  witness  to  prove  the  perjury  of  his  agent, 
where       -----.-..  600 

agent  not  a  good  witness  against  the  principal  -         -        -  731 
what  b  sufficient  evidence  of  notice  in  equity  •       -    ib. 

See  Witness. 
EXECUTION.    See  Judgments. 
EXECUTOR, 

cannot  mortgage  the  assets  for  his  private  d^t        -       -  520 
bis  receipt  is  a  discbarge  for  the  purchase  money  of  lease- 
bold  esutes       .        .....        -5171518 

estates  bought  by  an  executor  with  the  assets,  cannot  be 
followed,  unless  the  trust  appear  on  the  deed,  or  the  ap- 
plication of  the  money  is  clearly  proved      -        -       -  609 
See  Purchase  Monbt. 
EXPENSES, 

of  investigating  a  title,  &c.  may  be  recovered  where  the 
vendor  cannot  make  a  title  -         -        -        -       .214 

FALSE  DESCRIPTION.    See  Fraud.    Value. 
FATHER  AND  CHILD.    See  Advancement. 
FELONS, 

can  purchase,  but  not  hold    •        -         ....  ^7 

See  Teems  01  Years. 
FEME  COVERT, 

can  only  purchase  sub  modo  -        -         -         ...  568 
unless  authorized  by  her  husband     -        .        «       .    ib. 
is  answerable  in  equity  for  a  fraud  -         -        •        •       •  698 
FINES, 

terms  of  years  barred  byf  where    -        -         -        .       .  37s 
See  Copyholds.    Dower.     Power.    Title. 
FIRE, 

loss  by,  after  the  contract,  must  be  borne  by  the  purchaser  S44 
contra,  where  the  estate  is  sold  before  a  master,  and 
the  report  is  not  absolutely  confirmed  -        .       •   Sk 
FIXTURES, 

purchaser  where  entitled  to-        -        •.       .        r       -31 

FRAUD, 
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FRAUD,  Ph* 

if  persons,  having  a  right  to  an  estate,  encourage  a  pur- 
chaser to  buy  it,  they  will  be  bound  by  the  sale     -        -  698 
if  even  a  stranger  make  a  false  representation  to  a  purchaser 

of  value,  &c,  an  action  will  lie  against  him  -  -  *  5 
mere  suspicion  of,  not  notice  to  a  purchaser  -  -  -  31O 
in  a  written  agreement  relieved  ag£unst,  according  to  parol 

evidence 153 

See  Concealment*    Dower.    Evidence. 
Incumbrances.     Statute  of  Frauds. 

FRAUDULENT  CONVEYANCE, 

settlement,  with  general  power  of  revocation,  void  against 
a  purchaser      -------  640—643 

See  Voluntary  Conveyance. 

GOODS.    See  Leasehold  Estates. 

GRANDFATHER  AND  GRANDCHILD.  See  Advancement. 

GUARDIAN, 

cannot  purchase  his  ward's  estate  on  his  coming  of  age, 
semble     ^--------  ^yj 

HEIR, 

relieved  against  a  sale,  for  an  inadequate  consideration    -  236 

HEIR  AT  LAW, 

bound  by  his  ancestor's  contract,  although  he  die  before 
the  time  limited  for  completing  it        -        -        -        -  158 
unless  the  devisee  permit  the  heir  to  take  the  estate  for 
a  long  time         ----...  1^3 

what  should  be  attended  to  in  purchasing  an  estate  of  an 
heir  at  law,  conveyed  or  surrendered  to  his  ancestor 
after  his  will      - 167 

will  be  entitled  to  lands  contracted  for  by  his  ancestor, 
where 165,  174. 

wrongfully  applying  the  personal  estate  in  paying  the 
purchase-money,  gives  the  persons  entitled  a  charge  on 
the  land 166 

may  be  put  to  his  election,  although  the  testator  had  not 
the  estates  at  the  time  of  his  will         -        -        -        -  167 

whether  an  infant  heir  at  law  will  be  deemed  a  trustee 
within  the  7  Anne  for  a  purchaser,  under  a  contract  by 
the  ancestor     .-•-....  ]^ 

304  purdiaser 
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HEIR  AT  l^AW^cmUkmed.)  IV 

purchater  will  be  compdled  to  take  a  title,  althotigfa  a  will 
if  not  proved  against  die  heir  at  law    -  '     -        -        -  315 
See  AoRtBMBVTs* 
HUSBAND  AND  WIFE.     See  Baegv  ahd  Fbme. 

IDIOTS, 

can  only  porchaae  tub  wnodo    •••-..  568 

IMPROVEMENTS, 

purchaaer  will  be  rdiered  in  reqpect  thereof,  in  what 
cases        --..-        ...  *-oi,  701 

INADEQUATE  CONSIDERATION.    See  Coksideratiok. 

INCLOSURE, 

title  under  an,  before  the  award     <•        -         ...  301 
commissioners  cannot  purchase  until  five  years  after  the 
award       ........     571^  n. 

INCUMBRANCES, 

should  be  disclosed  to  a  purchase  .....     6 

a  person  having  an  incumbrance,  and  denying  it  to  a  pur- 
chaser, will  be  relieved  against    •        •        .        .      9,  699 
a  person  having  an  incumbrance  is  not  bound  to  give 

notice  of  it  to  a  purchaser         -        -        •        •        -    ib. 

purchaser  wiU  be  relieved  against  dormant  incumbrances    697 

judgments  should  be  searched  for  on  behalf  of  a  purchaser  457 

although  the  estate  is  leasehold  •        .        .        .       .  463 

purchaser  will  be  bound  by  judgments  of  which  be  has 
notice,  although  the  vendor  has  only  an  equity  of  re- 
demption-       --.-         -         ...  ^ 
qu.  where  the  seller  has  only  a  trust  estate       -       -  46s 
but  where  the  estate  is  in  trustees  for  sale,  whose  re- 
ceipt is  a  discharge,  he  may  pay  to  them       -        -    ib. 
purchaser  will  be  relieved  against,  where         -        •        -  469 
need  not  be  searched  for,  in  what  cases    -        .        -  459,  463 
where  the  estate  is  in  a  register  county,  the  roister  should 
be  searched       .....         ...465 

register  need  not  be  searched,  in  what  cases     -        -       -  466 
if  the  estate  is  leasehold,  the  register,  and  also  the  proper 

courts  should  be  seardied  for  judgments       -        -        -  467 
annuities  should  be  searched  for      -        •         .         .        .468 
soh'citor  is  personally  responsible,  if  he  neglect  to  search 
for  incumbrances       ...•.         .-ib. 

officers 
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INCUMBRANCES— (cofi^««««rf.)  ^H« 

officers  neglecting  to  enter  up  judgments,  &c.  are  liable  to 

a  purchaser  suffering  by  the  neglect    .        -        -        -  468 
purchaser  may  retain  or  recover  purchase  money  in  respect 
of  incumbrances,  or  defects  in  the  title,   where,  and 
where  not-        -..---        -469 — 478 
purchaser  buying  up  incumbrances,  can,  as  against  the 

vendor,  only  charge  what  he  actually  paid  ...  478 
where  two  persons  purchase  an  incumbered  estate,  and  an 
allowance  is  made  to  one,  it  enures  to  both        •        -  591 
See  Attorney.    Purcha$br.     Purchase 
Money.     Vendor. 

INDEMNITY, 

to  a  purchaser  will  not  weaken  his  title  in  equity  -  -  696 
vendor  or  purchaser  will  be  compelled  to  give  or  accept  an 

indemnity,  in  what  cases  ....  253,  267,  303 
an  agreement  to  give  a  real  security,  as  an  indenmity, 

must  be  specifically  performed    -        -        .        .        .  926 

INFANTS, 

can  only  purchase  sub  tnodo    -..-..  568 
are  answerable  in  equity  for  a  fraud        ....  698 
See  Heir  at  Law.    Dower. 

INJUNCTION, 

in  what  cases  granted  .......  300 

will  not  be  dissolved  without  the  Master's  report  on  title, 
where  the  action  is  for  want  of  title    •        -        ^        •  211 

INSOLVENCY, 

loss  by  the  insolvency  of  the  auctioneer  falls  on  the  seller^ 

semble     •....••..     aq 
what  is         .........  640 

INTEREST, 

must  be  paid  by  a  purchaser  from  the  time  the  contract 
ought  to  be  completed       ......  47^ 

unless  the  money  has  lain  dead,  and  the  purchaser 
gave  the  vendor  notice  of  the  ftct,  and  the  delay 
be  occasioned  by  the  vendor        ....  480 

where  a  purchaser  takes  possession  and  agrees  to  pay  inte- 
rest, he  may  rescind  the  agreement,  if  it  appear  that  a 
long  time  must  elapse  before  a  title  can  be  made ;  unless 
he  acquiesce  in  the  delay  ......  ^$2 

is 
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INTEREST— (con/iiiiifcf.)  Page 

if  not  to  be  paid  by  a  purchaser  after  the  conveyance  is 
delivered  to  the  vendor's  attorney  for  execution   •        -  484 

on  timber,  runs  only  from  the  valuation  -        -        •    ib. 

must  be  paid  by  a  purchaser  ofareversion/rom  what  time  479,  484 

must  be  paid  by  a  purchaser  of  a  leasehold  estate,  al- 
though he  has  not  received  the  rents,  and  the  vendor 
must  pay  a  rent  for  the  estate     .        -        .        •        .  485 

must  be*  paid  in  respect  of  a  sum  deposited  with  a  pur* 
chaser  to  pay  off  incumbrances  -        -        -       •        -  486 

an  agreement  to  pay  interest,  although  signed  by  the 
vendor  only,  will  bind,  where      .....  485 

a  purchaser  nevet  pays  interest  on  the  deposit         -        -  486 

can  be  recovered  by  a  purchaser  on  a  deposit  paid  either 
to  a  principal,  or  to  an  auctioneer       -        -        .    314,487 

is  not  recoverable  against  an  auctioneer,  unless  under 
particular  circumstances    -       .  -        -        *>        -        -  487 

if  recovered  against  an  auctioneer  he  may  recover  it  from 
the  vendor        -.----•.ib. 

whether  it  can  be  recovered  in  an  action  for  money  had  and 
received,  qu.     -----         -•-314 

must  be  paid  by  a  vendor  where  he  cannot  make  a  title, 
if  tlie  purchase  money  has  lain  dead  •        -        .        .  488 
so  by  a  person  opening  biddings      .         •        -        -  489 

must  be  allowed  to  a  trustee  where  a  purchase  by  him  of 
trust  property  is  set  aside  -        -        •*        -       -       -    ib 

an  agreement  by  a  purchaser  to  pay  a  rent  exceeding  legal 
interest  is  not  usurious,  where    -        -         •        -        -    ib. 

what  rate  of  interest  is  payable     -        -        -        -   489,  490 
See  Lbssbe. 
JOINT  PURCHASERS, 

their  rights  and  liabilities       -        -         -         ...  588 
JOINT  TENANTCY.    See  Agreements. 
JOINTURE.    See  Dower. 
JUDGMENTS, 

should  be  searched  for  -        -        -        -         •        -        -  457 

entered  up  after  the  piu'chase  money  is  paid  will  not  bind 
in  equity  -----         .«.ib, 

against  bankrupts  are  reduced  to  a  level  with  simple  con- 
tract debts,  in  what  cases   -        -        -        ...  654 

bind  an  equity  of  redemption  in  the  hands  of  a  purchaser 
with  notice       -----         .         .-460 

qiL 
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JUDGMENTS— (xronftnwc/.)  P^ 

qu.  as  to  a  trust  estate        ......  ^^i 

bind  after-purcbased  estates  - 463 

do  not  bind  leasehold  estates,  till  wben  .  -  .  463,656 
do  not  affect  an  equity  of  redemption  of  a  term  -  -  464 
do  not  bind  real  estates  until  entered  and  docketed  -  -  650 
cannot  be  docketed  afler  the  time  appointed  by  the  act  -  653 
in  what  cases  they  bind  purchasers  although   not  duly 

docketed  -        -        '        -        -'-        -        -  653 

may  be  defeated  by  a  purchaser  without  notice,  who  has  a 

prior  legal  estate  --..-..  ^g 
where  a  purchaser  shall  have  contribution  in  respect  of 

execution  ----....  ^^ 

See  Incumbrances.    Notice.    Register. 

LACHES.    See  Time.    Trustees. 

LAND  TAX, 

of  protection  from  defects  in  sales  for  redemption  of  land 
tax 685 

LEASE, 

misrepresented,  purchaser  will  be  entitled  to  compensa- 
tion, in  what  cases  .-...--  266 
what  is  notice  of,  to  a  purchaser  ....  -  ^23 
should  be  seen  by  a  purchaser  before  he  completes  -  -  ib. 
underlease  will  not  be  decreed  under  an  agreement  to  assign  968 
agreement  to  grant  a,  where  binding  on  a  purchaser  704,  706 

See  Assignees  OF  Bankrupts.  Covenants. 
Purchasers.  Register.  Terms 
FOR  Years. 

LEASEHOLD  ESTATES, 

renewable,  what  is  a  sufficient  tide  to      -        •        •        •  a^j 

where  assignments  of,  will  be  presumed  -        -        -        -    ib. 

may  pass  in  a  will  under  the  word  ''  goods'*    ...  659 

but  cannot  pass  in  an  assignment  under  that  word    ib.  n. 

See  Incumbrances.    Interest*  Judgments. 
Purchaser.    Title.    Vendor. 
LEGATEE.    See  Marshalling. 
LESSEE, 

purchasing,  the  tenantcy  is  determined  -        -        *  159 

on  conveyance  of  the  inheritance,  the  coTenants  between 
him  and  the  lessor  art  determined       -        -        -        -  161 
^  with 
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LESSEE— <cofirmifr(/.)  ^H* 

with  an  option  to  purchase,  rent  ceases  upon  declaring  the 

option,  and  interest  runs    ------  485 

his  possession  b  notice  of  his  title  -----  723 

but  not  of  the  lessor's  title  -        .        -        .        .  725 

LETTERS, 

are  agreements  within  the  statute  of  frauds^  where  -        -    78 

UEN, 

whether  any  exist  for  money  received  by  vendor  who 
ii  entitled  to  retain  the  estate  by  the  death  of  the  pur- 
chaser without  heirs  ......  s^g 

purchaser  has  a  lien  on  the  estate  for  money  paid,  if  Tender 
cannot  make  a  title  ------.  533 

purchaser  has  not  a  lien  on  the  purchase  money,  in  respect 
of  a  concealed  incumbrance  after  the  money  is  appro- 
priated by  the  vendor        ••.-..  ^76 
vendor  has  a  lien  on  the  estate  for  purchase^money  un- 
paid        -        - 523 

even  where  the  agreement  provides  for  the  security 

of  the  purchase  money  during  the  purchaser's  life     ib. 

unless  he  be  a  papbt  incapable  of  purchasing  -        •  524 

or  take  a  distinct  security  for  the  money       -        -    ib. 

but  taking  a  bond  or  note  will  not  disdiaige 

the  lien      .......  ^9^ 

the  lien  extends  to  whom      .....  ^^i 

prevails  against  whom 537,  538 

semble,  that  it  cannot  prevail  against  an  equitable 
mortgage  by  deposit  of  tide-deeds    ...  5^ 

LIMITATION  OF  TIME-    See  Statut*  of  Limitatioms. 
LIS  PENDENS, 

the  eiEsct  of  it      *        .        -       .        .  679,  715,  716,  717 

See  NoTicx. 

LOTS, 

estate  sold  in,  a  distinct  contract  arises  upon  each  -        -  357 
pulrhaser  of  several  lots  will  be  compelled  to  take  those 
to  which  a  title  can  be  made,  in  what  cases      .  -        -  355 
See  Stamm. 

LUNATICS, 

can  only  purchase  sub  modo    -        -        .         .        .        .  ^68 

See  Agmsmekts. 

MARRIAGE 
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MARRIAGE  CONSIDERATION,  F»«e 

valuable      .------..  Sq2 

whether  it  extends  to  collaterals    -        -        -        •        .  633 

MARSHALLING, 

the  vendor's  lien,  and  the  personal  estate  of  the  purchaser, 
will  be  marshalled  in  favour  of  a  legatee,  where,  and 
where  not         --------  ^31 

MASTER  IN  CHANCERY.  See  Rbfbrenck.  Sales  before 
A  Master. 

MEMORIAL, 

of  deeds  to  be  registered  must  be  executed  in  the  presence 

of  what  witnesses -        -  665 

deeds  cannot  be  re-executed  for  the  purpose  of  registry, 

semble     ---------  666 

sealed  by  a  corporation  is  equivalent  to  signing  and  sealing  667 

should  contain  what      - -  668 

of  grants  of  life  annuities      -        -        -    App.  No.  13.  p.  14 

See  Register. 

MERGER, 

of  terms  for  years  in  the  fee  .        -        -        .        -  yjg 

MISTAKE, 

if  a  person  buy  his  own  estate  he  will  be  relieved  -  -  238 
a  defence  against  a  specific  performance  -  -  -  -  193 
in  written  instnunents  corrected  by  equity  according  to 

parol  evidence,  where  and  where  not  .        -        .  1^3 

not  to  t)ie  prejudice  of  a  purchaser  -  -  -  156 
of  parties  to  a  conveyance  of  their  rights  will  not  aSect  a 

purchaser         ---..-..  ^^ 

condition  that  mistakes  shall  not  affect  the  sale,  will  only 
cover  unintentional  errors  -----        •    35 

mutual,  equity  will  not  assist  either  party        ...  i%g 

agreement  will  be  presumed  to  be  executed  under  a  mis- 
take where  the  purchaser  knew  the  seller  could  not 
make  a  title      ----....  368 

of  the  seller  as  to  the  operation  of  his  purchase  no  bar  to 
a  specific  performance       ......  2J% 

of  a  party  of  the  legal  construction  of  words,  immaterial      ib. 

See  Evidence..    Sales  before  a  Master. 
Title.    Will.  MORTGAGE, 
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MORTGAGE,  P*sc 

puTchaier  of  an  estate  in  mortgage  makes  his  personal 
estate  the  prirnaiy  fund  for  payment  of  it,  where        •  173 
so  joint  purchasers,  where       -        -        _        -        _  ^gj 
must iDdemiiifythevendoragaiiutthe mortgage  money  m6 
proceedings  in  ejectnieat  will  not  be  stopped,  where  mort- 
gagee has  agreed  to  purchase  the  estate        -         -         -     ib. 
equitable  mortgage  nill  prevail  over  a  lien  for  purchase 

money,  semble  •-•  -•  -.,.  5^ 
deposit  of  title-deeds,  by  a  simple  contract  debtor  of  the 

crown,  binds  the  crown  as  an  equiiable  mortgage  -  540 
purchaser  of  an  equity  of  redemption  should  give  notice  of 

the  sale  to  tbe  mortgagee  ■-.-..  67^ 
purchaser  of  a  mortgage  should  not  buy  without    the 

privity  of  the  mortgagor  .  -  -  .  -  .  ib. 
purchase  will  be  deemed  a  mortgage,  where  .  -  .  330 
power  of  sale  in  a  mortgage  without  the  assent  of  the 

mortgagor,  is  valid     .         -         -         -         ...  31^ 
possession  without  title  will  not  give  a  right  to  redeem     •  339 
mortgagee  may  purchase  from  the  mortgagor  ...  573 
See  Auction  Duty. 

NE  EXEAT  REGNO, 

ties  against  a  purchaser  for  purchase  money  unpaid,  where  114 
NOTICE, 

ofan  act  of  bankruptcy  deprives  a  purchaser  of  the  benefit 

of  the  statutes  of  James    .        -        •         ...  645 

what  is  not  notice  of  an  act  of  bankruptcy       •       -    ib. 

of  a  judgment  not  duly  docketed  bmds  a  purchaser       -  653 

so  of  deeds  not  duly  registered       -        ■        -        .678 

but  notice  of  an  unregistered  deed  is  unimportant  at 

law   -        --        -        -        -         -        -        -ib- 

purcbaser  with  notice  is  hound  in  the  same  manner  as  the 
person  was  of  whom  he  purchased      -        -        -        -  704 

unless  his  consent  was  necessary  to  the  validity  of  the 

incumbrance      ■...-..    ib. 

and  a  fine  and  non-claim  will  not  improve  his  title     -  707 

unless  it  is  a  mere  legal  title        -        -        -        -    ib. 

to  be  binding  must  be  had,  when    -        -        -        -        -  708 

purchaser  without  notice  is  not  affected  by  notice  in  hii 
vendor     -...--         .         .-708 
•      '  purchaiN 
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"SOTICE— (continued.)  I'-e^ 

purchaser  with  notice  will  not  be  affected  if  his  vendor 
bought  without  notice        ------  709 

not  material,  as  to  notice,  that  the  purchase  was  made 
under  the  direction  of  the  court  -        -        -        -        -713 

infants  are  bound  by ib. 

M  either  actual  or  constructive        -        -        -        -        -710 
actual  will  not  bind  unless  given  by  a  person  interested 

« 

in  the  property  during  the  treaty  -        -        -        -    ib. 
what  is  constructive  notice : 

notice  to  the  counsel,  agent,  &c.  of  the  purchaser  712 
but  it  must  be  in  the  same  transaction    -        -  713 

a  public  act  of  parliament  -        -        -        -        -7H 

lis  pendens  -         -         -         -        -         715,  et  seq. 

but  not  for  the  purpose  of  postponing  a  registered 

deed  - --  713 

what  is  not  a  sufficient  ^/7en(/efi^      •        -        -    ib. 

registration  of  deeds  where  the  purchaser  is  not 
seised  of  the  legal  estate  before  the  purchase,  qu.  719 

whatever  is  sufficient  to  put  a  purchaser  upon  in- 
quiry, as  possession  by  a  tenant,  description  in  a 
deed,  &c.       ----...  72^ 

so  notice  of  a  judgment  held  notice  of  an  equitable 
mortgage 724 

what  is  not  constructive  notice : 

a  private  act  of  parliament  -        -        -        -        -714 

a  public  act  of  a  private  nature,  semble        -        -    ib. 
decrees  of  equity       -----.  717 

unless  they  are  decrees  to  account        -        «  718 
an  act  of  bankruptcy  -        -        -        -        -        -710 

unless  the  purchaser  claim  the  benefit  of  46 

Geo  III 646 

a  commission  of  bankruptcy        -        -        -710—722 
unless  the  purchaser  claim  the  benefit  of  46 

Geo.  Ill 646 

docketing  of  judgments 718 

registration  of  deeds,  where  the  purchaser  is  seised 

of  the  legal  estate  before  the  purchase      -        *  719 
the  vendor  being  out  of  possession       -        .        .  73^  • 
mere  suspicion  of  fraud       -        -        •        -        -  727 
the  contents  of  court  rolls  -        .        *        .        .  721^ 
witneaaing  of  deeds    -        -     -  -        -        -        -    ib. 

equitable 
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NOTICE— (confMiK^.)  ?■«• 

equitable  cmutructioii  of  words  •  -        .        .  730 

what  ii  nifficieat  eridence  of  ootice         •  .         .         -  ^^i 

bow  denial  of  notice  ihould  be  pleaded  •  -        •        .  -j^ 

See  JUDOHKKTI.      KZOIBTSB.       VOLVVTAKX 
COMVETAHCE. 

OHNION, 

on  abUract,  to  whom  it  belongt     .        -        -        -        .  ^-j 
of  coumel  approring  the  title,  no  waver  of  reMonable  ob- 
jections on  the  part  of  the  penon  conauhing  turn  •        -  990 
OPTION, 

to  purchase,  its  effi>ct  .----.    171,  173 
PAPISTS, 

who  have  not  taken  the  proper  oathi  can  only  purchase 

M*  m>do 569 

but  protestanta  may  safely  purchase  of  such  papists, 

in  what  cases 680— 6^3 

See  Advancxh«»t.    Libn. 
PARISHIONERS, 

cannot  purchase  ••■--        ...  ^66 
PARUAMEMT.  ACT  OF.    See  Notice. 
PAROL  AGREEMENT, 

for  a  lease-will  bind  a  purchaser,  where-         -        -        -70+ 
SeeEviDXNCE.    Statute  of  Frauds. 
PART  PERFORMANCE.    See  Statute  of  Fkauds. 
PARTIAL  EXECUTION  OF  A  CONTRACT, 

where  it  will  be  enforced       .        .        .         -        .    951,365 
PARTICULARS  OF  SALE.    See  Acctiobkkb.     Con- 

DiTiOKs  OF  Sale.    Statute  of  Frauds. 
PENALTY.    See  Action.    Aokekuemts. 
raRFORMANCE, 

of  an  agreement  to  purchase  and  settle  an  estate      -        -  61 1 
PERJURY, 

if  a  defendant  deny  aparol  agreement,  he  maybe  tried  fw 

petjury     ----.--.-100 
and  tbeplaintiffisacompetentwitneaatoprove  the  perjury    ib. 
PLEADING.    See  Pukcbask. 
POSSESSION, 

the  taking  of,  may  be  conndered  as  a  waver  of  objections    10 
delivery  of,  in  general  a  part  performance  of  a  parol  agree- 
mept        -        -        -        -.-        -.       -        -        -los 
delivered 
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POSSESSION— (cofiftniMri.)  P^ 

delivered  to  a  purchaser,  the  effect  of  it         -        -        -  933 
may  be  determined        -        -        -        -        -        -        -  SS4 

where  possession  was  delivered,  but  the  fact  of  purchase 
wasdisputedy  an  issue  was  directed      -        -        -        -  117 

See  Purchaser. 

POWER, 

reserved  by  purchaser,  to  appoint  purchase  money,  it  is  still 

assets       .--------  158 

general  power  of  revocation  in  a  settlement  makes  it  void 
against  a  purchaser    ...-••.  640 
although  the  power  is  only  conditional     -        -        -    ib. 
unless  the  condition  be  hcndjidc        -        •        -    ib. 
or  although  the  time  of  revocation  has  not  arrived      -  641 
the  power  has  been  released         -        -        -        -    ib* 
See  MoRTOAOE. 
purchaser  will  be  relieved  against  a  defective  execution  of 
a  power   --.-----.  697 
unless  the  sale  was  not  within  the  compass  of  the  power    ib 
PRE-EMPTION, 

right  of 17a,  B. 

PRETENDED  TITLE, 

a  sale  by  a  person  entitled  under  an  agreement  before 
an  actual  conveyance  to  him,  is  not  within  the  statute 

3a  Hen.  VIII.  c.  9 47a,  473 

PRAEMUNIRE, 

persons  guilty  of  this  offence,  can  purchase,  but  not  hold  -  5G7 
PRESUMPTION, 

legal  estate  will  be  presumed  to  have  been  conveyed, 

where •        .        .  jj^y^  y>3 

PRINTED  NAME, 

a  sufficient  signature  within  the  statute  of  frauds     -        *    ^7 
PROFITS.    See  Rents. 
PUFFER.    See  Bidding. 

PURCHASE, 

how  it  should  be  pleaded        ......  y^ 

for  a  valuable  consideration,  is  a  protection,  in  tqui^, 

against  legal  as  well  as  equitable  estates,  semble  -  741 

PURCHASER, 

who  cannot  be 56G 

cannot  be  relieved  in  respect  of  patent  defects  in  an  estate  371 

but  otherwise  of  latent  defects  of  which  Xht  vendor 

was  aware  ......      2,  376 

3  H  should 
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should  not  trust  to  any  statements  of  the  Tendor  respect* 
ing  value  .---         -         .         ..^ 

but  may  rely  on  a  statement  as  to  rent      -        .        .      ^ 
should  not  employ  the  vendor's  attorney  .         .        .      ^ 

should  not  take  possession  of  an  estate  where  the  title  Is 
doubtful  -..----.10 

but  may  take  possession  when  contract  is  entered  into     1 1 
where  a  purchaser  in  possession  of  tue  estate  wiU  be  or- 
dered to  pay  his  purchase  money  into  court,  and  where 
not    ------         --      205,  etseq. 

does  not  become  tenant  to  the  seller  upon  bemg  let  into 
possession  -.--.--.  953 

such  possession  may  be  determined  -        -        -  224 

is  not  bound  to  acquaint  a  vendor  with  any  latent  advan- 
tage in  the  estate        --.....6 
may  misrepresent  the  seller's  chance  of  sale    -        -       -    ib. 
having  notice  of  a  lease  should  see  the  covenants    -     9,  724 
wliat  inquiry  should  be  made,  where  an  equitable  right, 

not  in  possession,  is  purchased    -         -         -        -       -    11 
of  a  leasehold  estate,  must  indemnify  the  vendor  against 

the  rent,  &c,    -        -       .  -        -         -         -        -    3a,  ai6 
not  where  the  assignees  of  a  bankrupt  are  vendors  -       -    32 
entering  into  possession  even  with  consent  of  the  partiei 
in  a  cause,  will  be  compelled  to   pay  the  money  ioto 
court       --.-.•         --.52 
of  an  equity  of  redemption  must  indemnify  the  v^ot 

against  the  mortgage  money       -         -         -        -       -  226 
selling  before  actual  conveyance  entitled  to   indemnity 
from  sub-purchaser  against  costs  of  proceedings  for  his 

benefit -         ---ib. 

may  sell  or  devise  an  estate  contracted  for  before  the  con- 
veyance   -        -        -        -        -         -         -         •-'59 

must  bear  any  loss  happem'ng  to  the  estate  by  fire  or  other- 
wise, before  the  conveyance,  and  is  entitled  to  any  bene- 
fit accruing  to  it  in  the  interim  -         .        .        .158 
will  be  compelled  to  take  a  part  of  the  estate,  where  351—265 
of  two-sevenths  of  an  estate  allowed  to  rescind  the  con- 
tract, the  title  to  one  proving  bad        -         .         -        .261 
may  insist  upon  a  part  performance,  where       -         -        -  265 
will  be  relieved  in  respect  of  a  defect  in  the  quality  or 
quantity  of  the  estate,  where  and  where  not  -  371 — s8S 

buying 
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buying  an  interest  which  did  not  exist,  relieved       -        -  329 

may  insist  that  the  vendor's  title  shall  be  aided        -        -  201 

is  entitled  to  what  relief  under  covenants  for  title    -        -  563 

of  an  heir  at  law  or  devisee  not  bound  by  specialty  debts 
of  the  ancestor  or  testator  -----     49^,  n, 

joint  purchasers  will  in  equity  take  as  tenants  in  common, 
where 588 — 591 

where  two  persons  purchase  an  estate,  and  one  pays  the 
money,  he  can  only  file  a  bill  against  the  .other  for  a  con« 
tribution  ---------  592 

a  purchase  by  two  in  the  name  of  one,  the  trust  may  be 
proved,  how      --------  593 

parol  agreement  by  two,  and  the  conveyance  taken  in  the 
name  of  one,  is  taken  out  of  the  statute  of  frauds,  where    ib. 

taking  a  conveyance  in  the  name  of  a  stranger,  the  tra^t 
results  to  him ^96 

taking  a  conveyance  in  the  name  of  his  child  is  an  advance- 
ment       ..--.--.«  601 

without  notice  of  an  act  of  bankruptcy  will  not  be  affected 
by  any  commisrion  of  bankruptcy  unless  issued, 
when 646,  647 

buying  an  equity  of  redemption  should  immediately  give 
notice  to  the  mortgagee    --..--  674 
and  fliould  declare  whether  his  personal  estate  shall 
or  shall  not  as  between  his  representatives  be  the 
primary  fund  for  payment  of  the  mortgage    -        -  173 

will  be  relieved  and  protected  in  equity,  in  what  cases      -  694 

paying  off  prior  incumbrances  lets  in  a  subsequent  one  of 
whidi  he  had  notice  -     ,  -        -        -        -        -  703 

See  Action.  Agent.  Advancxment.  Agree- 
ment. Attested  Copies.  Auctioneer. 
Bidding.  Charitable  Uses.  Chose  in 
Action.  Conveyance.  Consideration. 
Covenants.  Deposit.  Devise.  Fraud. 
Improvements.  Incumbrances.  Judg- 
ments. Lessee.  Mistake.  Mortgage. 
Ne  Exeat  Regno.  Notice.  Papists. 
Power.  Purchase  Money.  Register. 
Recovsries.  Resulting  Trust.  Rx- 
VERsioN.  Sales  before  a  Master. 
Terms  op  Years.  Time.  Title.  Trus- 
ters.   Voluntary  Conveyance. 

3  H  2  PURCHASE 
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PURCHASE  MONEY,  Pkge 

a  deposit  18  part  payment  of    .        -        -         .        .        .    ^ 
pajrment  of,  is  not  a  part  performance  of  a  parol  agree- 
ment, semble    -----         -        -104 — 111 

secured  by  a  purchaser  at  a  day  certain,  most  be  paid, 

although  the  seller  break  his  agreement        ...  320 
purchaser  is  a  urustee  of,  for  the  render  from  the  time  of 

the  contract      ---.-.--157 
b  always  assets  of  the  rendor         -        -   *     -        -        -  158 
may  be  required  to  be  paid  into  court,  if  the  purchaser  is 
in  possession      -------    52,  305 

where  a  purchaser  in  possession  of  the  estate  will,  upon 
motion,  be  ordered  to  pay  his  purchase  money  into  court, 
and  where  not  -----         -        205,  d  seq. 

where  purchase-money  is  large,  a  long  day  will  be  al- 
lowed       -.---  -  ---  807 

under  proper  circumstances  will  be  enlarged    -        -        -  308 
may  be  retained  or  recorered  by  a  purchaser  in  respect  of 
incumbrances  or  defects  in  the  title,  where  and  where 

not 469-47S 

purchaser  has  no  lien  on  it,  after  it  is  appropriated,  eren 

in  case  of  fraud         .        -        .        -         -        .       -  476 
paid  to  a  creditor  having  two  securities,  shall  be  taken  in 

satisfaction  of  the  security  affecting  the  estate      -       -  477 
equity  in  farour  of  creditors  will  prevent  payment  of  pur- 
chase money  to  an  heir  or  devisee       ...      ^gg  n. 
and  in  favour  of  simple  contract  creditors  under  47  G.  m.  -    ib. 
purchaser  must  see  to  the  application  of  purchase  money 
of  rtal  estates, 

where  the  trust  is  for  payment  of  specified  d^ts  or  lega- 
cies ------         ...500 

the  debts  are  ascertained  by  a  decree        -        •       -  50s 
is  not  bound  to  do  so, 

where  the  first  or  only  trust  is  for  payment  of  debts 
generally  --..         ...501 

the  cestuu  que  trust  are  infimts  or  unborn  -        -  50i 

the  cf«/ifu  ^e /rtf<f/ are  abroad,  semble      -         -        -511 
the  trusts  require  time  and  discretion        -         -        -  503 
is  not  bound  to  ascertain  the  deficiency,  although  die 
trust  be  for  payment  of  such  debts  as  the  personal 
estate  shall  be  yisufficient  to  pay      -         -        -        -  513 

but 
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but  he  is  bound  to  do  so  where  only  a  power  is  given    -  514 
is  equally  bound,  although  there  is  only  a  charge  of 

debts,  &c. 505 

may  be  discharged  from  seeing  to  the  application,  how  -  515 
the  receipts  of  what  trustees  will  be  discharges     -        -  516 
purchaser  of  leasehold  estates  not  bound  to  see  to  die  appli- 
cation of  the  money  -        -        -        -        •        -518 

unless  there  be  fraud,  &c.        -        -        .--        -  520 
how  payment  of  should  be  pleaded         -        -        .        .  "738 
See  Agent.    Lien. 
QUALITY  OF  AN  ESTATE, 

false  description  of        -        -        -        -        -        271,  et  teq. 

QUANTITY  OF  AN  ESTATE, 

false  description  of         -         -         -         -         -        281,  eiteq. 

RECEIPTS  FOR  PURCHASE  MONEY, 

are  agreements  within  the  statute  of  frauds,  where  -        -     75 
by  trustees  are  discharges,  where  -----  498 

are  conclusive,  where    ------     526,  n  ^ 

RECOVERIES, 

equitable  good,    although  the    equitable   tenant  to  the 

precipe  has  the  legal  estate  for  life       -         -         325,  et  teq. 
purchaser  may  after  twenty  years  produce  the  deed,  making 
a  tenant  to  the  prctcipe^  as  evidence  that  a  recovery  was 
duly  suffered,  although  no  record  can  be  found  thereof  -  683 
where  a  purchaser  is  entitled  to  a  recovery      -        -        -  313 
See  Fines. 
REFERENCE  TO  A  MASTER, 

as  to  the  title       -  - soo 

general  practioe  in  making  inquiries  under       ....  204 
REGISTER, 

title-deeds  should  be  registered  before  a  purchaser  com- 
pletes      ---------  465 

what  need  not  be  registered 466 

what  cannot  be  registered     -----.  667 
semble,  that  writs  of  execution  on  judgments  intended  to 

affect  leasehold  estates  need  not  be  registered      -        -  467 
effect  of  registry  and  non-registry  of  wills  within  the  period 

prescribed  by  the  acts 663 

of  the  execution,  contents,  &c.  of  the  memorial      -        -  66^ 
deeds  should  be  registered  immediately  after  their  execution  370 

3  R  3  deeds, 
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^   REGISTER- (conrimiec/.)  p.g« 

deeds,  drcare  Toid  against  a  purdiaser  unless  registered  -  662 
deed  of  appointment  under  a  power  must  be  roistered  -  670 
registry  of  an  assignment  which  recites  a  lease  is  not  a 

sufficient  registiy  of  the  lease     -----    ib. 
of  the  exceptions  in  the  acts  •        -        -        •        -  671 

registry  of  deeds  is  not  notice  to  a  penon  seised  of  the 
legal  estate      -----...  g^^ 
but  it  is  notice  to  a  person  not  seised  of  the  legal 
estate,  semble    -•-..-•  Sys 
purchaser  buying  with  notice  of  a  prior  incumbrance  not^ 
registered  will  be  bound  by  it    -        •        -        -       .  678 
See  iKCuiiffBRAircES.    Memorial.    Notice. 
KEXEASE, 

acceptance  of,  no  admission  of  right       ....  708 
RENTS, 

purchaser  entitled  to,  from  what  time     -        -        -    5s,  479 
may  be  recovered  by  a  purdiaser,  where         ...  q^j 

REPAIRS.    See  Advancement.    Improvement. 
REPUBLICATION, 

of  a  will,  what  amounts  to-        -         -         -        -        -166 

RESULTING  TRUST, 

purchaser  taking  a  conveyance  in  the  name  of  a  stranger, 
a  trust  results  .-•-         .         ...  5^6 

but  even  a  parol  declaration  will  prevent  a  resulting  trust  -  599 
See  Advancement*    Evidence. 
REVERSION, 

qu.  if  a  bill  will  lie  against  a  purchaser  of  a  reversion  to 
perpetuate  testimony         -        -        -         -        -        -  703 

See  Time.    Title. 
REVOCATION,  POWER  OF.    See  Power. 
ROMAN  CATHOLICS.    See  Papists. 
SALES  BEFORE  A  MASTER, 

the  advertisements  are  prepared,  by  whom      -         .        •    46 
conducted,  how    --------47 

in  a  proper  case  the  court  will  order  a  bidding  to  be 

reserved  --.---         '--46 
the  purchaser  must  procure  a  report  of  liis  being  the  best 
bidder      --•»---         ---49 

is  entitled  to  a  conveyance,  when    -         .        •        .51 
the  t;onveyance  to  be  drawn^  by  whom      -        .        -    53 

biddings 
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biddings  will  be  opened,  where       '        '        '        559  569  6a 

practice  with  respect  to  opening  biddings        •        -        '57 

purchaser  will  be  compelled  to  complete,  when       •        -    50 

will  be  discharged,  upon  what  terms        -        •        *    4^ 

will  not  be  hurt  by  any  irregularity  in  a  decree        -    ib. 

may  abandon  the  contract,  and  forfeit  his  deposit, 

where        ------.-60 

may  be  discharged  from  his  contract,  where  he  has, 
by  mistake,  given  an  unreasonable  price  for  the 
estate        ------..61 

purchaser  is  entitled  to  possession,  from  what  time    •        -52 
purchaser  dying  before  the  absolute  confirmation  of  the 

report^  the  court  will  order  a  conveyance  to  his  devisees    54 
joint  purchasers  must  pay  their  money  together        -        -    5^ 
incumbrance  not  appearing  upon  the  report  may  be  paid 
off,  when  -------.-^i 

estate  directed  to  be  sold  before  a  master  cannot  be  sold 
otherwise  -.-.----^^ 

are  not  within  the  statute  of  frauds        -        -        -        -    ib. 
although  an  agent's  authority  could  not  be  proved, 
unless  there  be  fraud  -        •        '        ^        "        "    $$ 

See  Auction.     Firk.    Interest.    Title. 

SELLER.    See  Vendor. 

SIGNATURE.    See  Corporation.    Statute  of  Frauds. 

SLANDER  OF  TITLE 711 

SOLICITOR.     See  Attorney. 

SPECIFIC  PERFORMANCE.    See  Agreements. 

STAMPS, 

either  party  may  obtain  the  agreement  from  the  other  to 
stamp  it--'--*---  317 

STATUTE  OF  FRAUDS, 

no  action  can  be  brought  upon  any  contract  for  sale  of 
lands  unless  in  writing,  and  signed  by  the  person  to  be 
charged    ---. 63 

whether  a  license  is  within  the  act  -        -        -        -    68 

agreement  by  tenant,  in  consideration  of  improvements  by  • 
landlord,  to  pay  an  additional  sum  per  annum,  is  not 
within  the  statute      --•-.--70 

an  agreement  for  an  assignttient  is  within  the  act      -        -    ib. 
so  is  a  sale  of  a  standing  crop  of  grass    -        -        '    7^ 

3  H  4  but 
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but  timber  growing  upon  the  land  ia  not  -        -        -    71 
nor  potatoes  in  the  ground  to  be  taken  immediately  71,  7s 
want  ofthe  signature  to  the  agreement  of  the  party  teeing 

to  enforce  it,  fraud,  where  .        •        -         ...    74 

agreement  roid  as  to  part  is  void  tii  toio  •         -        .        .    7s 

the  signature  of  the  party  to  be  charged  is  sufficient        -    73 

a  letter  or  a  receipt  is  a  sufficient  writing         -        -        *    75 

but  it  must  be  stamped  -        .        •         -        -        -    ib. 

and  prore  the  agreement  set  up       -        -  -    81 

and  it  must  specify  a)l  the  terms      -         -        -       -    76 

for  the  most  trifling  omission  will  be  fatal      -       -    78 
but  if  it  refers  to  a  writing  which  contains  the  whde 
agreement,  although  not  signed,  that  is  sufficient    79 
whether  an  entry  by  an  auctioneer  in  his  books  will  do     -    81 
a  letter  written  to  a  third  person,  containing  directions  to 

execute  the  agreement,  will  do  -        -         -        .       •    8t 
rent  rolls,  &c.  wiU  not  be  deemed  an  agreement  although 
signed      ---------83 

the  sending  a  sufficient  agreement  as  instruction  to  prepare 
a  technical  agreement  is  immaterial     -         -        -       -    85 

what  is  a  sufficient  signature  •        .        -         •        .     86 — 90 

agent  may  be  authorized  to  contract  by  parol  -        .        •    91 

but  his  clerk  cannot  act  without  a  special  authority  -    ib. 

an  auctioneer  is  an  agent  for  both  parties  within  the 

statute       -        --        -        -         -        -       -9« 

sales  by  auction  of  estates  are  within  the  statute       -       -    95 
contra  of  goods,  semble  ...         •        •        -    ib. 
sales  before  a  master  not  within  the  statute       -        -        -    ib. 
or  Under  the  authority  ofthe  court  -        -        -    ib. 

or  where  the  agreement  is  confessed  by  the  answer    -    ^ 
unless  the  defendant  plead  the  statute        -        -    99 
which  he  cannot  do  by  an  answer  to  an  amended 
bill,  where  he  has  admitted  the  agreement  by 
hb  original  answer       .        -         •        .        -  100 
sales  not  within  the  statute  where  it  would  protect  firaud, 
as  where  the  agreement  is  express  to  reduce  the 
contract   into   writing,  and  it  is  prevented  by 
fraud     -        -•        -        •        -        -        -ib. 
or  an  agreement  partly  performed         -        ^        -  101 
delivery  of  possession   is    in  general  a  part 
performance    -        -        -        •  ,      -        -  los 

whether 
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whether  where  two  are  in  treaty  for  an  estate,  and 
one  desists,  qu.       -----        -  593 

but  ancillary  acts  are  not    -        -        -        -        -  10a 

where  the  pa3rment  of  additional  rent  by  tenant  in 
possession,  or  expending  money  by  him  on  the 
estate,  will  take  an  agreement  for  renewal  out 
of  the  statute         ......  103 

acts  done  to  the  defendant's  own  prejudice  not  part 
performance  -        -        -        -        -        -111 

nor  payment  of  purchase  money,  semble       -        -  104 

auction  duty       -        -        -        -  1 1 1 

part  performance  as  to  one  lot  does  not  extend  to 

other  lots  sold  under  distinct  particulars    -        -    ib. 

where  the  agreement  is  in  part  performed,  the  court 

will  endeavour  to  ascertain  the  terms        -  111 — 117 

resulting  trusts  are  exempted  out  of  the  statute       -        •  ^^ 

the  tenth  section  only  extends  to  clear  and  simple  trusts 

for  the  benefit  of  the  debtor         ....        -463 

See  Advancement.  Agent.  Auction.  Evi- 
dence. Fines.  Perjury.  Printed  Name 
Purchaser.  Resulting  Trust.  Sales 
BEFORE  A  Master. 

STATUTES  OF  LIMITATIONS, 

their  operation  and  effect 330—340 

STEWARD.    See  Agent. 
STEWARD  OF  A  MANOR, 

appointed  for  life,  is  not  affected  by  a  sale  of  the  manor   -  930 
STILE  NEW.    See  Time. 
STOCK, 

purchaser  of  life  interest  in.  entitled  to  the  first  dividend 
that  falls  due 5a 

SURPRISE.    See  Agreements.    Evidence. 
SURRENDER, 

purchaser  not  compellable  to  take  a  surrender  of  copy- 
holds by  attorney      369 

TENANT  FOR  LIFE, 

may  purchase  the  settled  estates,  although  his  consent  is 

required  to  the  sale,  semble 578 

Sec  Power. 

TENANT 


100  IlfDKX. 

TENANT  IN  TAIL.      See  Agrbemekti.      Assigmkes    or 

Ba^'KRUPTS. 

TENDER, 

conveyance  must  be  tendered  by  the  purchaser,  where    -  223 

TERMS  OF  YEARS, 

purchaser  baying  a  term  of  years  may  acquire  the  fee, 

how  -----.         -.      aGi^  n. 

bequest  of,  revoked  by  the  purchase  of  the  fee  -  -  161 
purchaser  may  require  an  assignment  of  what  -        -  37a 

cease  by  force  of  a  proviso  in  the  deed  creating  them,  where  373 
merge  by  an  union  with  the  fee,  where  -  -  -  -  379 
title  to  must  be  deduced  at  the  expense  of  the  vendor  -  384 
the  expense  of  the  assignment  to  attend  must  be  borne  by 

the  vendor  or  purchaser,  where  -  -  -  -  383,  384 
an  assignment  of  may  be  dispensed  with,  where,  and  where 

not 385—387 

the  doctrine  of  presuming  a  surrender  of  terms  assigned 

to  attend  the  inheritance  -----  389 — 429 
an  attendant  term  cannot  be  taken  in  execution,  semble,  41 1,  n. 
a  man  having  an  actual  assignment  may  prevail  over  one 

having  all  the  deeds  and  a  declaration  of  trust  of  the 

term  ---.--...386 
a  person  having  the  deeds  and  a  declaration  of  trust  will 

prevail  over  one  having  only  a  declaration  of  trust  -  ib. 
purchaser  may  protect  himself  by  a  term  assigned  in  trust 

for  him,  against  what  .....  42^438 
should  be  assigned  by  a  separate  deed  where  they  do  not 

appear  on  the  conveyance  -  .  -  -  .  -  388 
what  recitals  are  necessary  in  an  assignment  of  -  438,  439 
shall  attend  the  inheritance  without  an  express  declaration, 

where ...439 

attendant,  are  not  forfeited  by  felony,  but  follow  an  escheat  444 
are  personal  assets,  where      ......  ^5 

trustees  should  be  satisfied  of  what,  before  they  sever  the 

term  from  the  inheritance  -  -  •  .  ^  .  438 
an  assignment  of,  carries  notice  of  incuraferanccf  on  the 

inheritance,  where    -        -        -        -        •        ...  798 
See  Will. 
TESTIMONY, 

whether  a  bill  lies  to  perpetuate  it  against  a  purchaser,  qu.  703 

TIMBER, 
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what  is  considered  so-        -        -        -        -        •        -31 

purchaser  will  be  restrained  from  cutting,  before  he  has 
paid  for  the  estate     .......  i^g 

sold  with  an  option,  personal  estate  af^er  the  seller's  death  17a 

See  Interest. 
TIME, 

fixed  for  completing  the  contractis  at  law  of  the  essence  of 

the  contract -  341,  347 

so  in  equity  where  either  party  has  not  shown  himself 

ready  to  perform  the  agreement  -        .        .        .  3^ 
and  if  the  vendor  take  no  steps  although  in  time  urged 

to  do  so,  equity  will  not  relieve  him     ...  3^ 
but  a  vendor  will  be  relieved  after  the  day  appointed, 

if  he  has  not  been  guilty  of  gross  negligence        -  349 
.  or  the  purchaser  has  waved  the  time        ...  3^8 
is  more  particularly  attended  to  in  sales  of  reversions      -  350 
delays  occasioned  by  defects  in  the  title  will  not  be  a  bar  to 
the  aid  of  equity  where  the  time  is  not  material  -        -  351 
so  where  no  time  is  fixed,  if  no  application  has  been 
made  for  the   title,  a  vendor  may  recover  at  law 
although  he  did  not  obtain  a  title  till  afler  an  action 
brought     ----....  3^a 
but  if  a  defective  title  be  produced,  a  purchaser  will 
recover  at  law,  although  the  vendor  has  a  title  at 
the  time  of  the  trial   ----..  353 
equity  will  allow  a  vendor  time  to  procure  a  title  where  the 
purchaser  at  the  time  of  the  contract  was  aware  of  the 

objections         - 355 

a  dormant  treaty  will  be  enforced  if  the  contract  is  not 

abandoned -  357 

where  by  the  death  or  bankruptcy  of  the  purchaser  the 
purchase  money  cannot  be  paid,  the  vendor  may  rescind 

the  contract 35g 

may  be  made  of  the  essence  of  a  contract,  semble  -  360—364 
the  efiect  of  delay  where  no  time  is  appomted        -        -  364 
must  be  reckoned  according  to  the  new  stile    -        -        •  lai 
but  in  a  parol  demise  evidence  may  be  admitted  of  the 
intention  -.--..-.  131 

TITLE, 

where  it  should  be  inspected  before  sale  •        -  .     -    la 

where 
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•  where  it  is  doubtful,  a  purchaser  should  not  take  poMmiun     lo 

purchaser  may  take  the  title  such  as  it  is  -         -        -  193 

will  be  referred  back  to  the  master  ailer  a  confirmation  of 
his  report  in  favour  of  a  title,  if  a  new  fact  affecting  the 
title  appear       -.---...  aov 

will  be  referred  to  the  master  before  the  answer,  &c.  where  203 

rules  as  to  reference  to  the  master  -        -         •        .        .  205 

if  exceptions  Ui  a  report  in  favour  of  the  tide  are  over- 
ruled, other  objections  cannot  be  taken         -        -  201,  202 

contra^  when  the  exceptions  are  allowed  ...  202 

purchaser  objecting  to  a  title  must  prove  it  bad        -        -  213 

a  vendor  bringing  an  action^  must  show  his  title  to  the 
estate      -- -.216 

court  of  law  can  enter  into  equitable  objections,  where, 
and  where  not  -------  218,  219 

a  purchaser  of  an  existing  lease  is  not  bound  to  take  a  new 
lease  instead  of  the  old  one        -        .         .        .        .  263 

a  purchaser  can  require  a  title  for  sixty  years  -        -  289 

semble,  that  a  purchaser  of  a  lessee  can  require  the  pro- 
duction of  the  lessor's  title        ....  ^go — 293 

a  lessee  cannot  as  plaintiff  require  a  specific  performance, 
without  showing  a  good  title  to  the  freehold         -  294,  295 

a  purchaser  of  a  bishop's  lease  cannot  call  for  the  lessor  s 
title  ---...---297 

a  purchaser  cannot  be  compelled  to  take  a  doubtful  or  an 
equitable  title   -------  298,  299 

but  he  will  be  compelled  to  take  an  equitable  title 
where  the  sale  was  under  a  decree  of  a  court  of 
equity    -----         ...306 

and  cannot  object  to  a  title  on  account  of  a  mere  pro- 
bability    .-------  309 

a  purchaser  is  entitled  to  a  fine  from  a  vendor's  wife  in 
order  to  bar  her  dower,  where,  and  where  not      -  315 — 323 

a  purchaser  is  entitled  to  the  same  title  firom  assignees  of 
bankrupts  as  from  vendors  sui  juris     .         .         -        .  324 

a  purchaser  will  be  compelled  to  take  a  title,  although  a 
will  is  not  proved  against  the  heir  at  law      -        -        -  3^5 

purchaser  being  defendant  may  have  the  title  referred  to 
the  master         -        -        ...        -         -         ...  200 

whert 
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where  a  purchaser  takes  a  defectiye  title  relying  on  the 

▼endor's  covenants,  the  agreement  should  be  recited  451,  452 
will  be  held  to  hare  accepted  the  title,  where  ...  305 
purchaser  is  entitled  to  what  relief  in  case  the  vendor 
cannot  make  a  title     .--.-.-  210 
where  he  has  purchased  a  defective  title  -        -  469 — 477 
where  he  has  taken  a  defective  conveyance     -        -  699 
person  joining  upon  a  purchase  to  obviate  an  objection  to 
the  title,  will  not  be  bound  unless  the  objection  is  fully 
stated       -------..  6g8 

but  if  a  person  join  upon  a  general  statement,  he  will 
be  bound  ---.----ib, 

slander  of    -        -        -        -        -        -        -        -        -711 

sale  of  pretended  title  .---...  ^j2 
See  Action.     Auction   Duty.     Contract. 
Devisee.  Inclosure.  Mortgage.  Power. 
Statutes  op  Limitation.    Time. 
TITLE-DEEDS, 

execution  of,  need  not  be  proved  In  action  for  breach  of 
contract  --------,  216 

must  be  produced  in  order  that  the  abstract  may  be  com- 
pared with  them        -        -        .        .        .        .        .  3^^ 

See  Attested  Copies. 
TREASON, 

persons  who  have  committed,  can  purchase,  but  not  hold  -  567 

TROVER.    See  Abstract. 

TRUST.    See  Resulting  Trust.    Statute  of  Frauds. 
TRUSTEES, 

for  payment  of  debts  will  not  be  restrained  from  selling    -  225 
their  receipts  are  discharges  for  purchase  money,  where, 
and  where  not  -----...  ^^ 
every  trustee  who  has  accepted  the  trust,  must  join  in 

the  receipt  although  he  has  released    ...  ^iQ 
but  not  if  he  renounced  -        -        -        -        -  517 

cannot  buy  the  trust  estate     •-•••.  ^gg 
unless  they  be  clearly  discharged  from  the  trust        -  581 
semble,  that  trustees  for  creditors  cannot  buy  without 
the  consent  of  all  the  creditors    «...  ^^q 
trustees  for  persons  not  sm  juris  cannot  buy  with- 
out the  sanction  of  a  court  of  equity        •        •  582 

purchase 
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purchase  by  a  tniAtee,  without  the  knoirledge  of  his 
cestui  que  trusty  may  be  confirmed  under  pnticular 
circumstanocs         ......  ^ 

a  purchaser  being  a  relation  of  the  trustee  'u  imma- 
terial, unless  fraud  be  proved      ....  ^^y 

cestui  que  trust  has  what  remedy  against  a  trustee  who 

has  sold  to  himself,  and  who  may  pursue  the  remedy  582 
cestui  que  trust  may  bar  his  equity  to  set  aside  the 
purchase  by  laches    ...        ...  ^g^ 

or  by  confirmation  ......  ^87 

estates  bought  by  a  trustee  witli  trust  money  cannot  be  £oU 
lowed,  unless  the  trust  appear  on  the  deed,  or  the  appli- 
cation of  the  purchase  money  In  clearfy  proved        -  609 
but  where  a  trustee  is  bound  to  buy  estates,  it  will  be 
presumed  he  acted  in  execution  of  the  trust     -        -  610 
unless  he  considered  himself  entitled  to  the  pur- 
chase money  «••-...    ib. 
may  join  with  tenant  in  tail  if  of  age  in  a  recovery  -        -  704 
are  answerable  to  a  purchaser  for  a  fidse  representation  as 
to  incumbrances        -        -        -         -         .        .-11 

See  Heir  AT  Law.      iNCVMBmANCES.    Inte- 
rest. Purchase  Momxy.  Terms  of  Years. 

UNREASONABLE  CONSIDERATION.      See  CoysiDSRATioy. 

USES,  DECLARATION  OF.     See  Fines. 

USES,     See  Charitable  Uses. 

VALUATIONS.    See  Appraisements.    Consideration. 

VALUE, 

false  affirmation  of-       ---..-3 
covenants  asto-       -       -       -        -        -        .       -563 

VENDOR, 

not  answerable  for  defects  in  the  estate  of  which  he  was 

ignorant  --.--...-« 
not  bound  to  disclose  patent  defects        «         -        -        -    ib. 
but  must  not  industriously  conceal  even  a  patent  de- 
fect -----..        --ib. 
and  is  bound  to  disclose  latent  defects     -      2,  276,  475 
cannot  be  relieved  agamstfor  false  affirmation  of  value     -     3 
but  otherwise  for  fkl se  affirmation  of  rent  -        -     4 

or  of  a  valuation    -----..    ib. 

must 


INDEX.  105 

VENDOR— (fon/i/itf<(/.)  P*ge 

must  not  conceal  incumbrances      -----      6 

may  Hipulate  to  sell  an  estate  with  such  title  only  as  he 
may  hare  -.---.--  334 

but  such  a  stipulation  is  to  be  viewed  with  jealousy  -    ib. 
of  leasehold  estates  can  require  covenants  of  indemnity 
against  the -rent  and  covenants  in  the  lease  from  the 
purdiaser,  where      --        -        -        -        -        -3« 

is  a  trustee  of  the  estate  sold  for  the  purchaser,  from  the 

time  of  the  contract  -        - 157 

will  be  restrained  from  conveying  away  the  legal  estate 

after  a  bill  filed -  300 

but  on  a  bill  for  a  specific  performance  the  court 
will  not  take  from  a  seller  the  disposition  of  his  pro  • 

perty ib. 

may  in  general  bring  his  action  at  law  although  his  bill  for 
specific  performance  be  dismissed       -        -        -        -  393 

will  be  relieved  where  he  has  conveyed  more  lands  tlian 

were  agreed  for,  where  and  where  not        ...  ^gj 
must  in  what  case  make  an  allowance  for  the  deterioration 
of  the  estate      -----.-.  ^qq 

vendor,  and  those  claiming  under  him,  must  make  good  a 
defective  conveyance,  in  what  cases    -^      -        •        -^9 
See  Action.    Agreement.    Annuity.    At- 
tested Copies.      Convrtance.      Pur- 
chaser.   Time.    Title.    Trustees. 
VOLUNTARY  CONVEYANCE, 

firaudulent  and  voluntary  conveyances  vend  against  pur- 
chasers   -        -        -        -        •        -        -        -        -617 

purchase  by  a  father,  in,  the  name  of  his  child,  is  not 
voluntary-        -------.  ^j 

a  conveyance  for  payment  of  debts  is  voluntary,  where, 
and  where  not  ------..  ^^q 

notice  to  a  purchaser  of  a  fraudulent  or  voluntary  con- 
veyance, is  immaterial,  where  he  has  a  conveyance       -    ib. 
may  become  good  by  matter  n  pott  facto        -        •        .  Gjq 
what  id  a  fraudulent  or  voluntary  settlement,  and  wliat  is  a 

good  consideration    .....        -6s  a Gao 

whether  consideration  of  marriage  extends  to  collaterals    633 
parol  evidence  is  admissible  in  support  of  a  deed  ap- 
parently voluntary    -        -  -        -        -        -631 

purchaser  having  notice  of,  cannot  be  advised  to  complete    ib. 

and 
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and  a  specific  perfonnance  would  not  be  etrfbrced 
against  him,  whether  he  bought  widi  or  without 
notice       --------  636 

whether  a  qiecific  performance  would  be  enforced  in 
his  favour  if  he  bought  with  notice,  qu.        -        -  634 
will  be  aided  by  equity,  in  what  cases      -        -        .        .  62g 
▼oluntary  settlor  will  not  be  restrained  firom  seUing  the 

estate 63Q 

See  Fraudulent  Cowetavce. 
WARD.    See  Guardiav. 
.WAVER, 

by  parol  of  a  written  agreement     -        .        -        -  13s — 136 
of  objections,  what  amounts  to      -        -        -        .        -    10 
See  Opinion. 
WILL, 

mistakes  in  corrected,  where  evident      -        -        -      144^  n. 
unless  the  supplying  of  the  words  would  defeat  the 
testator's  intention      ------    ib. 

republication  of,  what  amounts  to  -        •        -        -        •  166 
purchaser  cannot  require  a  will  to  be  proved  .        -        -  324 
ierms  of  years  attendant  on  the  inheritance  will  not  pass 
by  a  will  not  attested  according  to  the  statute  of  frauds  444 
and  where  the  inheritance  is  intended  to  pass,  but 
does  not,  the  term  shall  not         —       •        -        -    ib. 
See  Contract.    Register. 
WITNESS, 

may  look  at  a  paper  if  he  can  afterwards  swear  firom 
memory   --•--.        ---10 
See  Notice.    Perjury. 


the  end. 


Lake  HaoMurd  &  Sons, 
Dear  Lincoin's-Ian  Fielda. 
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